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5 Y (N. a) Scire Facias. 


In what Caſes there ought to be a Scire Facias, 
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And where Execution may be by Fieri Facias, 
Capias, or Elegit, without Scire Facias. 


After the Year 92 Error brought, 


{1. IF a man recovers debt or. damages, and the pudement is af Aﬀſe in che 

firmed in aurit of error in anther court within the year, vet 3 1 
he ſhall not have an execution there without a ſcire facias, be- fendant was 
cauſe the court is changed. 20 E. 2. Execution, 133. (Quære, found a dif- 

whether this differs from the Exchequer Chamber.) 15 H. 7, d N 

ree, an 
16. b.] : | Within the 
5 | | | year the 
record was removed by certiorari into the Chancery, and from thence into C. B. by mittimus, and 
after the defendant was taken by capias pro fine regis within the year, and defendant offered ſurety pio 
Ene regis, and prayed to go at large; and the plaintitt prayed that he may remain for his execution, 
and by the opinion of the Court, he thallnot remain for the execution of the party, becauſe now the 
party ought firſt to have ſci. fa. though it be within the yer, becaule the record and capias awarded is in 
another court than where the plea is; for per Frowike, where record is removed by writ of error in B. R. 
and affirmed within the year, yet the plaintiff mall have {ci. fa. before capias or elegit; for in alia curia. 
Er. Execution, pl. 59. cites 14 H. 7. 15. and 15 H. 7. 5. So whore the teſtator recovers ant 
dies within the year, the executor ſhali have fci. fa. within the year; for alia perſona, Per Mor- 
daunt. Ibid. But of a record removed out of. the county into Bank the plea ſnhall be held as in the 
county; for there is no coming out of à court of record. Ibid, And it all the juſtices of C. B. 
die, and others are choſe, yet they ſhall have juch execution 2s :t the firſt judges were alive; for this is 
in ene and the ſame court. Ibid. And of pleas in the county, if the juſtices in eyre come 
there they ſhall hold the pleas, and ſhall make tuch execation as the county ſhail make, which the 
juſtices aged, and the caſe where the juſtices died alſo. Ibid. And per Vaviſor, if a fine execu- 
tory be removed out of the Bank into the Treaſury, and returned by certiorati and mittimus within the 
| year, yet the party ſhall not have execution by hatere facias ſeifinaga, but ici, fa, though it be within the 
. year. Ibid. Br. Scire Facias, pl. 119. Cites S. C. ; 

Note, in the reſidue of this cafe tlie bet opiniun was, that it appears by the mittimus that the 
plaint ft had not execution in pais before the jutit.ces or eilite by elegit or fi. fa. and yet by award the de- 
fendent found ſurety pro fine regis, and went quit; for it is in another Court now, and therefore the 
party ſhall have ſci. fa. as well as after the vear; tor if in treſpaſs the detendant is convicted, and after the 
year the king ſues capias pro fine, by which he is taten, he {hall not Ray in execution for the party; for 
the party cannot haye execution by capias after the year, but within the year; ideo nota» But otner- 
wiſe of the king by his prerogative, Br. Execution; pl. 61. cites 14 H. 7. 19, 20. 

If the record is iemoved out of C. B. into B. K. by writ of error, and the judgment affirmed, the 
plaintiff ſhall not have execution there, though it be within the year, without ſuing letze Facias, because 
the record is now ia another court, and befuic other judyess Br. Executions, pl. 119. (bis) cites 
21 AM. 14. | 
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Lane, 20. C2. If a man recovers debt or damages in B. R. and after within 
Paich.s Jac. : X , X y 

in the Ex. be year the defendant brings writ of error in the Exchequer Chamber, 
chequer, where the fr? judgment is affirmed after the year expired, yet the 


- F x m_ recoveror may have execution by capias or fieri facias within the 
S. C. year after the affirmance without a ſcire facias; for the aflirmance 


is a new judgment. NM. 5 Ja. in the Exchequer, per Cur.] 
12 ) 3. So if after the year after the recovery the defendant brings 
Lane, 20. . 2 5 2 
Pennis v. Writ F error, and the judgment is afjiirmed, though before the writ 
Drake, S. P. of error brought the recoveror was put to his ſcire facias, yet 


and feews this athrmance is a new judgment, and the recoveror may have 


to de S. C. within the year after the athrmance, a fieri facias, or capias, with- 
out ſcire facias. M. 5 Ja. in the Exchequer, per Cur. M. 12 Ja. 

: B. R. | | 
oo 1 J. S- if he be nonſuited in the writ of error, for there though 


the writ of there is not any new judgment given in affirmance of the firſt 
error in the judgment, yet the writ of error revives it. M. 12 Ja. B. R.) 
dee Tag [5- So if the ꝛcrit of error be diſcontinued, yet he who recovered 
abate by the is not put to his ſcire facias, for the bringing of the writ of error 
a0 f has revived - the fiiſt judgment. M. 12 Ja. B. R. adjudged be- 
any of the ' 5 - | gs | 
paigtifs tween 8 HENRY BELLOWES AND HAN FORD.) 

faintitfs, 
execution may be taken out within a year after the abatement without any ſci. fa. to revive the judg- 
ment, but it is neceilary that a remitticur be entered to warrant the execution from B. R. For tiil then 
the record remains in the Exchequer-chamber, and unleſs 2 remittitur be enteced the plaintiff muſt ſue 
out 2 icire faclas. But if a remittitur be entered, the Court will not examine into the time of its 
entry ; per Cur. Carth. 236. Howard v. Pit. T tat for want of entering a remittitur the execu- 
tion will be erroneous, but not void, and denied 4 Le. 197. Ruſſel's caſe. 1 Salk. 261. Howard v. 
Pitt. - Carth. $37. S. C. If the plaintiff in writ of error be nonſuited after the year, the 
plaig ff in the firlt action ſhall have ſcire facias, and ought to have the party returned warned, or 
have z nihils returned before execution be awaid:d. Br. Execution, pl. 97. Cites 5 E. 4. bs | 

Roll. Rep. 104. pl. 43. S. C. & S. P. admitted. 


ky e is [6. If A. recovers againſt B. in B. R. damages and cls, and upon 
nap e this has judgement againſt the bail aſter ſcire facias, &c. and after 
remedy, HB. and the bail jein in a writ Ferrer upon the ſtatute in the Ex- 
boce Keren chequer Chamber, and after the year and the day paſſes, in this cafe, 


pod CXe - . . . © 
cutida ay notwithſtanding this writ'of error, the court of B. R. may grant 


be taken execution; for it is a wid ꝛurit of error, and as if no writ of crror 
our $1rnout had been brought, and therefore it ſhall not be any continuance | 


a ici, fa. . . 
or other of the firſt judgment; but the vear and the day being paſt, the 


ſuit, which plaintiff cannot have execntion without a ſcire facias, though 
cannot be ER 8 5 4 2 — 3 =D 

a the year paſſed after the writ brought. Tr. 9 Car. B. R. adjudg- 
piz2ance; for there if a year be paſt after the acknow!-dzment no execution can be ſued agaiuſt the 
party himſel: acxnowiedging it, without a ſci. fa. firſt ſucd out againſt him, and if he be dead, then 
though the year be not paſt yet muſt a ſcire j2cias be ſued, and thereupon the executor defenuant may 
Pie tome plea to hold off the execution for a time, Wentw. Off. Exccutor, 139. 


See tit. Error (K,). 


6 - 


cause why executicn may not be dene. | 

8. In replevin, if the faint FF recovers damages, and error is 
brug: and the jirft judement is Armed in B. K. he who recovers 
the damages cannot have ſieri facias or clegit there at firſt, but 
ic:. fac. though it be within the year, becauſe the record is come 


7113 E. 1. 45. After the year a ſcire facias forall iſſue 10 /heaw 


ants 


— 1 „ 


Execution. 2 


into anolſer court than where the firſt judgment was given, and 
it was faid there, that they may award /cire facias befyre the judg- 
ment affirmed, and when the defendant comes, then to ailirim the 
firit judgment and award exccution immediately; quod nota. 
Br. Scire Facias, pl. 151. cites 21 Af. 14. 

9. Scire facias upon a recognizance z the defendant was returned 
dead, and 1 garn!/ſhment ſhall iſſue agen 75 the „ 
which was returned that they are warned, and they did not come, 
by which elegit was awarded; and. fo ſce that in ſcire io. upon” 
recognizance a man ſhall have execution by elegit. Br. Elegit, 


pl. 16. cites SE. 3 12: 


10. Before the ſtatute which gave ſcire facias upon recovery, [C3 J 
if the year had paſſed, and no execution made, he ſhould not have ex- 
ecution, but yet he might have had new original ; per tot. Cur. 
for recovery without execution is no plea; quod nota, Per Thorp 


clearly there. Br. Executions, pl. 17. cites 43 E. 3. 2. 


11. Elegit hes upon a recognizance. Br. Elegit, pl. 2. cites 
44 E. 3. 10. 

12. At common law, if a man had reco in debt, and did — P. Br. 
not take execution within the year, he was put to a new original, . 
but now by the ſtatute of Weſtminſter 2. he ſhall have ſcire fa- beſt opinion 
Cias, and yet he may have a new original if he will, &c. Arg. in dies S. C. 
treſpaſs. Br. Dette, pl. 10. cites 20 H. 6. 11. 

13. 1f the plaintiff in writ of error nomſuited after the year, the 
plaintiff in the firſt action ſhall have ſcire facias * execution. 

Br. Nonſuit, pl. 30. cites E. 4. 6. and 22 H. 6. 

14. Where the ſheriff returns upon a ,. fa. of 201. quod Feri 
ect 10. &c. and has not the money in court at the day, and e 
ſheriff is made, ſci. fa. Mall iſſue to the new ſheriff again the old ſhe- 
riß, and thereupon fi. fa. or elegit, becauſe diſtringas vicecom? 


ad habend' denar”, &c. is too long proceſs, &c. quod nota. Br. 


Executions, pl. 69. cites 9 E. 4. 50. 


15. If the court changes, as if the record comes into B. R. by _ e 
writ of error, and judgment is aflirmed, the plaintiſf himſelf e Lay 


who recovered ſhall not have fi. fa. againſt the defendant 151.5. 15, 
there, but firſt ſci. fa. Quod nota. Br. Execution, pl. 64. cites 1. 5+ C. 
15 H. 7. 14, 15. 3 

16. A man —— and in execution 7 * Le N gc- Br. Scire 
Facias, pl. 
1344. 3 
ſect. fa. ih 2 Ge teri in, _ ok 91e. ela in antes term, &c. and 8. C. 


after he ſhall ſind ſureties and go at large. Br. Executions, pl. 73. 
cites 21 H. 7. 30. 


17. If a man recovers in writ of annuity, he fhall have fi. fa. of 
the arrearages incurred within the year, and ſeire facias as fon as 
the annuity is arrear, and never writ of annuity again; fer it 1s 


 executory ; and the ſame law of account and judgment upon compoſition, 


which is executory from time to time, &c. And in every ſcire facias 
in which he recovers after the fir/t judgment he ſball have execution 
thereof of the arrearages within the year by ji. fa. For every one 18 
founded upon the Br. Execution, pl. 119. cites 23 H. 8. 


and 32 L. 3. | 
B 2 18. Judg- 


Execution, 


18. Judgment was given in the. county court, and a writ of 
falſe judgment was brought, only to delay the execution, upon 
which the record was removed, and the writ ſerved, and the 
plaintiff was non-ſuited 3 and thereupon the defendant prayed a 
ſeire facias to have execution, and upon good adviſement the writ 
wa granted, for otherwiſe he could have no judicial writ to have 
execution, becauſe the record ſhall not be fent back again in alio 
comitatu. D. 329. a. b. pl. 14. Mich. 15 & 16 Eliz. Anon. 

19. At common law there was no remedy for a judgment- 
creditor for debt or damages either againit the body or lands of 
his debtor, unleſs in ſpecial caſe, but only as to his goods and 
chattels, and corn, and other preſent profit growing upon his 
land, to which purpoſe the common law gave him two ſeveral 
writs to be ſued within the year, viz, a /evari facias, whereby 
the ſheriff was commanded quod de terris & catallis ipſius A., &c. 
levari faciat, and the other called a Heri facias, which was only 


de bonis & catallis, both which writs were to be brought within 


| the year, but afterwards he might bring debt. 3 Rep. 11. Mich. 

4] 26 & 27 Eliz. in Scacc. in Sir William Herbert's caſe. 
Mo. 556. 20. If judgment in C. B. be offirmed in a writ error, the plain- 
Bi 772 tiff may have ca. fa. or fi. fa. within the year, and ſhall not be put 


Layton v. 3 a , b - . 
See, to bring a ſci. fa. 5 Rep. 88. Hill. 40 Eliz. the ſecond reſolution 


S. C. au- in Garnon's caſc. 

judged and | 

reſol ved that after the year he ſhall have icire ſaci 2s, Cro. E. 706. pl. 28. Leighton v. Garnon. 
S. C. ſaid to be the courſe of the Court. ——5. C. cited by Jones J. Godb. 372. that the writ of 
error was brought within a year of the judgment in C. B. but it was not affirmed in two years after, 
and yet there he has the fame proceis in B. R. as he was to have had in C. B. and that in Garnn's ca/ethe 
Judges del vered their opinions that if after the year and day he brings error, and the judgment is affirmed, 
he cught to bas the like proceſs here as in C. B. and that was a tcire facias, becauſe the year was paſt 
ig C. B. although it were within the year of the judgment affirmed hee. 


21. Scire facias was given in execution by the flatute of Weſl- 


minſter 2. For at common law if the plaintiff had ſucceeded . 


[ſurceaſed] to fue execution by fieri facias or levari facias a year 
and a day, he had been driven to his new original. Co. Litt. 290. 
b. 91. 2. | 
22. A judgment being «f eight years ſanding, the defendant 
being taken in execution without notice or ſuing a ſcire facias in 
the proper county; end therefore it was prayed that he might be 
diſcharged z but the Court would not; and thereupon he brought 
an audita querela, and was boiled by four mainpernors. 2 Roll. 
Rep. 42. Trin. 16 Jac. B. R. Mumperſon v. Gates. | 
223. If A. recovers a debt ns executor of J. S. and makes B. his ex- 
ecutor and dies before execution ſued, B. is not put to a new ſuit, but 
may have execution upon that judgment. But if A. or B. died in- 
beate, now could none as adminiſtrator to either of them, nor as 
adminiſtrator of J. S. have execution of this judgment. For the 


former has no intereſt in any thing pertaining to J. S. and the latter 


comes to title above judgment, viz. as immediate adminiſtrator 
to J. S. who is now dead inteſtate, and derives no title from the 
Exccutor who recovered. Went. Off. Lxecutor, 103. 


24. It 


Me: 


©” wk A » ou. a 


Erecution. 


24. It was moved that pon a pudgment in debt a fieri facins if= 
ſued, and more than a year after the fieri tacias the plaintiff had taten 
execution by a new feri facias without ſuing of ſcirc facias, and 
therefore it was prayed that the monies levied ſhould be ſtayed, 
and the practice examined, and ſo it was done, and a day given, 
at which day Herne Secondary certined the Court, that the prac- 


| tice in B. R. is, that after a heri facias or elegit, &c. taken, if it be 


not executed, a new fteri facias or elegit may be ſucd ſeveral years 
after without ſuing any ſcire facias, provided that continuances are 
entered from the time of the firſt fieri facias, and thoſe contiuuances 
may be entered after the ſecond fieri facias, &c. and a rule be made 
upon motion that proceedings thall ſtay, and that nothing ſball be 


- 


amended ; quod nota ; for by ſuch way, (as Finch Solicitor-general 
ſaid,) there will be little uſe of ſcire facias. Sid. 59. pl. 28. Mich. 
13 Car. 2. B. R. Weldon & al' v. Greg. | 
25. The common courſe in B. R. is, after elegit to make conti- If a new 


: * fi. fa. be 
8 3 . r = > © 1 > ” £Þ 
nuances for ſeveral years (if the part) pleates), and then to take a xen out 


new elegit without any ſcire facias; per Twiſden and Windham every year 


J. Sid. 60. pl. 18. Mich. 13 Car. 2. B. R. in caſe of Welden . cent 


NUances may 
Ve Greg. Ro h be ent-:ed 

a ny time 
by the attorney in his chamber, otherwife not, Arg. to which the Court agreed; vid per id nd 
Curiam an elegit taken out once may be continued leven years; and all the clerks agreed the courie to 
be fo, and by the courſe of C. B. continuances may be entered before the return, Keb. 129 pl. 110. 
- © + « V. Welden, S. C. — —12 Mod. 84. Mich. 5+ W. 3. Anon. S. P. Holt Ch. J. took 
it for a rule that when one writ of fi. fa. is actualiy taken out, it may be continued on the roll without 
a ſci. fa. but if there be only an award upon the roll that wi:l not warrant it. Afton faid, that after one 
writ taken out it might be continued for teven years without a fcire facias, but Sir Samuel Aſtry thouche 
there ſhould be a new writ taken out within every year, and afterwards the Court inclined to thar pi- 
nion. Comb. 346. Mich. 7 W. 3. B. R. Vincent's caſe. 

* Though an elegit be not taken out within a year and a day after the judgment, yet if there are 
continuances entered on the roll, it may be taken nt at any time without ſuing a ſci. fac. Carth. 283. 
Mich. 5 W. & M. in B. R. Seymour v. Grcenvul. 

1 
11 


26. One that is At party 79 the FOCOTING nce, record Ke. though 


privy, ſhall have no writ of execution, though it be within the 


year, without a ſcire facias. But it is otherwiſe in caſe of a fa- 
tute flaple or merchant, &c. for there the proceſs is given by 
other acts of parliament ; per Bridgman Ch. J. in delivering the 
opinion of the Court. Cart. 193. Paſch. 19 Car. 2. C. B. in the 
caſe of Law v. 'Toothill and Rawlins. 

27. Execution on recovery in precipe quod reddat, or real ations 
may be ſued after the year without any ſcire facias, becauſe in ſuch 


actions the party cannot begin again, as in perfonal actions he 


may by debt, &c. on the judgment, which the Court agreed, 
and execution was awarded good. 2 Keb. 307. pl. 6. Hill. 
19 & 20 Car. 2. B. R. in caſe of Vicars v. Obrie. 

28. A fi. fa. iſſued on a judgment, but before the zurit Was exe— 
cuted the defendant died inteſlcte ; and afterwards admin:/ration be= 
ing granted to his wife, the writ was executed upon his god in her 
hands, and this was adjudged good, without bringing a [ci. fa. be- 
cauſe the property of the goods was bound by the teſte of the 
fi. fa. ſo that a ſale thereof made for a valuable confideration thall 
be voided ;j and fince the inteſtate himſelf, whillt living, could 
| | 9:23 - have 


® This was 


; the caſe of 
G Ys 


V icats, 


Cxecution. 


have no plea, why ſhould his adminiſtrator have any time to plead 
to a ſci. fa.? and of that opinion was all the Court upon advice 
with the judges of B. R. But this was againſt the opinion of 
the chief juſtice Vaughan. I Mod. 188. pl. 20. Mich. 26 Car. 2. 
C. B. Farrer v. Brooks. | | | 

29. Reilitution was prayed on an execution made out after the 
death of the defendant in the writ of error, ſuppoſing that the writ 
was thereby abated, but the Court held that it was not (as in the 
caſe of the death of the plaintiff in error it would be), but there 
muſt be a ſcire facias againſt the executors. 3 Keb. 571. pl. 3. Hill. 


27 Gar. 2. B. R. Hart v. Malcher. 


30. Upon a judgment above a year's ſtanding, you may have an 
elegit ⁊uitbaut a ſcire facias, but not a fieri facias, for that on the 
elegit they enter their continuances all along from the judgment; 


and fo it was ruled in this caſe. 2 Show. 235. pl. 233. Mich. 


34 Car. 2. B. R. Cooke v. Bathurſt. 

31. At the common law, if a man had recovered in debt, and 
did not ſue forth execution within a year and a day, he muſt then 
bring a new original, and the judgment thereon had been a new 
recovery; but now a ire facias is given by the flatute inſtead of 
an criginal; and therefore a judgment thereon ſhall alſo be a new 
juilgment; for though it is a judicial writ yet it is in the nature 
of an action, becauſe the defendant may plead any matter in bar 
of the execution upon the firſt judgment, and it is for this rea- 
ſon that a releaſe of all actions is a good bar to it. Beſides an 


action of debt will lie upon a judgment on a ſcire facias, which 


ſhews that if ig an afticn diſtinct from the original, and upon ſuch 
a judgment the defendant may be committed to priſon ſeveral 


rears afterwards without a new fſcire facias; Arg. 3 Mod. 189. 


Jill. 3 Jac. 2. B. R. in caſe of Obrian v. Ram. 

32. Scire facias againſt an executor upon a judgment in eject- 
ment againſt his teftator is not good unleſs it ſets forth or names 
the executor terretenant of the land recovered, and it ſhall not be in- 
tended; becauſe a defendant in ejectment is always ſuppoſed a 
diſleiſor, and that by his death the lands deſcend to his heir, 
and ſo plaintiff cannot have judgment for the poſſeſſion or da- 
mazes; becauſe the zwi not being god for part is bad for the 
whe; and the Court inclined to this opinion. Carth. 2. Trin. 


3 Jac. 2. B. R. Doyley v. Walker. 


33. At the cammen lato beiore the ſtatute of W. 2. if execu- 
tion bad not been ſued upan a judgment in any perſonal action qwith- 
ina year and a day, the party muſt then have brought an action of 
debt upon that judgment; for he could have no ſcire facias 
upon that judgment, but now that ſtatute applies a proper 
remedy by giving the ſcire facias upon the judgment; per Cur. 
4 Mod. 248. Mich. 5 W & M. in B. R. in caſe of Dighton v. 
Granvil. | | 

34. Execution an a judoment in ejeafment was denied to be 
granted after the year without a ſcire facias; and the caſe of 
Sid. 351. being cited, Holt Ch. J. ſaid that that caſe was not 

ON | | : | fully 
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the plaintiff cannot ſue execution without ſuggeſting the death upon 
record, but need not ſue ſcire facias. 1 Salk, 319. pl. 3. Trin. till the 


aba cd, &c. and for want the: eof reſtitution was awarded. Carth. 404. S. C. 


Execution; 6 


fully reported. Comb. Ngo. Paſch. 6 W. & NM. in B. R. 1 Bar- 2 Keb. 397, 


wick v. Fen wood. as — 1 
cited Arg. 7 Mod. 64, 65. FT Skinn, 427. Marwood v. Fenwiek. 8 C. The ſtatute of 
Weſtm. 2. ex:ends only to perſonal actions, whereas an geciment is a mixed action, and in the reality as - 
to the recovery of the land, and theretore lert the party to take execution a; he ſhould be adviled ; per 
Holt Ch. J. and ge did not agree clearly with viderfin in this caſe. 

After a year after judgment in ejectment an habere facias poſſeſſionem cannot iſſue without a ſcire 
facias to revive the judgment. 2 Ld. Raym. Rep, 806. Mich. 1 Ann. Withers v. Harris. 


35. Judgment in treſpaſs again? four, who bring error ; one dies; He cannot 
lde out 


execution 


go W. 3 B&. FPennoirv. Brace. Court is 
informed of 
the abatement of the writ of error by the death of one of the plaintiſis in error before the return of the 
writ; for in ftrictneis it ought to be ſuggeſted on record, and the Court ought to adjudg ze the writ 
A Jugge tion ought 
to be mids on the roll, and then to pray execution againſt the ſurvivors, et quia ſuper examinationem 
con tat curi# that one of the defendants was dead, therefore the Court doth award execution againſt the 
re? ; and for this reaſon a ſuperle es was nad quia improvide. -———; Mod. 338. Brace v. Pen- 
no er. S. C. — Comb. 441. S. C. & S. P. and a ſuperſedeas granted to the execution quia im- 
provide, &c.—— 12 Mod. 130. Bennoyer v. Brace. S. C. & S. FP. ruled accordingly, weld. 
Ray m. Kep. 144. S. C. & S. P. accord:ngly. — — 3 Mod. 10. cites S. C. held accordingly, 


36. It judgment be had again dle 4. efendants and ome dies, exe- 


cution may be had againſt the /urvivr without ſcire facias, which 
we hold it may, ſuppoſing it to be within the year; becauſe there 
is no change of record at all; and it ſhall not be intended there 
was a releaſe to the party deceaſed. 12 Mod. 130. Trin. 9 W. 3. 
Bennoyer v. Brace. 

37. Where any new perſon is either to be better or a by the Ld. Raym. 
execution there mult be a ſcire facias, becaule he is a ſtranger, _ 2450 
to make him party to the judgment, otherwiſe where the execu- . 5 © 


tion 1s neither to charge or benefit any new party as in cafe of andadmitted 


ſurvivorſbip. 1 Salk. 320. pl. 3. Trin. 9 W. 3. B. R. Pennoire by Holt 


Ch. ]. 
v. Brace. J 


38. A capzias or H. ja. being | in the perſonalty may ſurvive, and 
may be ſued againit the ſurvivors without a. ſci. fa. otherwiſe of 
an elegit, for there the heir is to be contributory. Per Holt Ch. J. 
1 Salk 320. pl. 3. Trin. 9 W. 3. B. R. in the caſe of Pennoire 
v. Brace. | 

39. If one will tate out execution within a year after judgment 


he may continue it down after the year by vicecames non mifit breve 


without being put to a ſcire facias; per Holt Ch. J. 7 Mod. 50. 
Mich. 1 Ann. B. R. Withers v. Harris. 
40. In gjefment execution cannot be ſued after the year and 7 Mod. 64. 


day without ſcire facias, and may be brought either by the plain- S. C. held 


tiff or his leſſor. 1 Salk 258. pl. 11. Mich. 1 Ann. B. R. ef ell 


Withers v. Harris. not be with- 

out a ſci. fa. 
though i it is ſtated there that the judgment was upon terms that there ſhould not be execution till ſuch 
time, which was a year and halt after. 


41. In no caſe where the parties to the judgment are changed, | 7 ] 
ought execution to be ſued by any other without a ſcire facias. 
2 Ld. Raym. — Trin. x Annze, The Queen v. Ford. 
B 4 42. Where 


* 
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7 | - . Execution. 


6 Med. 288. 42. Where execution is {ſtayed by junFron till after the year 


"a rm the plaintiff muſt ſue a ſcire facias. 1 Salk. 322. pl. 9. Mich. 


caſa writ 3 Ann. B. R. Booth v. Booth. 
might have = 
denn taken ont and continred by a mice comet mom Hut brate. Thids So of a writ of error if the 
judement be affirmed after a ver after the firſt judgment. Cro. E. 416. pl. 10. Mich. 37 & 38 


Eltz. B. R. Goodwin v. Grudge. 


(N. a. 2) Scire Facias, 
On what Judgment it lies. 


JF a prior recovers land by de fe wilt, and has quale Jus, and pend- 
ing this dies, the fucce V ſhall not have quale jus without 
ſuing ſcire facias; for it may be that the tenant has got a releaſe 
after ; per Thorp and Mowbray ]. quod nota, Br. Scire Facias, 
pl. 210. cites 44 E. 3. 41. 
2. At the common law, if a man had = debt or damages, 
and had not taken execution within the year, he had been put to the 
new original ꝙᷓ debe, but now by the ſtatute of Weſtminſter 2. 
cap. 45. quia de hiis recordata ſunt, &c. he ſhall have ſcire 
facias, but yet he may have debt as at commen law ; for the ſtatute 
does not prohibit it; per Wangford. Br. Scire Facias, pl. 146. 
cites 36 H. 6. 3. 
3. An elegit upon a judgment iſſued at the ſuit of H. and after 
H. died, and his e/def? ſen ſued a ſeire facias upon the ſaid judg- 
ment; and holden that if /ies not. Lane, 16. Hill. 4 Jac. in the 
| Exchequer, Huddleſton and Hill v. Bows. 
1 _ 4. On a motion for a ſcire facias f avoid a judgment made void 
1 by the flatute 12 Car. 2. of general parden (the judgment being ob- 
tained before 1658 for+ matters relating to the war) the Court 
doubted whether a ſcire fa. lay, or whether the party ought to 
bring audita querela, and therefore took time to adviſe. Sid. 231. 
pl. 32. Mich. 16 Car. 2. B. R. Allen v. Powell. 
2 Keb. 143. 5. Leſſee was plaintiff in ejedment and get a_ judgment, and his 
774 5. 3 admin Frater brousht a ſet. fa. againſt the tertenants to ſhew 
facias was Caule quare executionem non haberet; the tertenants demurred 
awarded to this ſci. fa. for that there is no precedent for a ſci. fa. upon 
Pe ſuch a judgment; but it was agreed, that the ſcire facias was 
8. C. cited well brought. Sid. 317. pl. 5. Hill. 18 & 19 Car. 2. B. R. Cole 


05 v. Tertenants of Skinner. 
29. | 


f „ Execution. 8 


4 (O. a) In what Caſes there ought to be a Scire 


Facias. 


* 


'3 [A/ter the Tear.) 


85 Li. 17 a man acknowledges a recognizance to be paid at a certain 
4 day beyond a year of the date of the recognizance, the year 
1 being paſt from the date of the recognizance, though it be 4v:thin 
4 the year after the day of payment, yet he ſhall not have execution 
- without a ſcire facias. 21 E. 3. 22. b. adjudged.] 
5 I | (2. If a man acknowledges a recognizance to be paid at a day 
. 2 bit hin the year aſter the date of the recognizance, in this caſe he 
7 by may have execution by fieri facias, or elegit, within the year ** 
1 after the day of payment, though * the year be paſt from the _*** 99% 
N Fw date of the recognizance. 21 E. 3. 22. b.) 
| NM [3. If a man recovers an annuity, he ſhall have execution for In ſcire 
"a : every term that incurs afterwards by ſieri facias or elegit 2vithin the * - 
G year after the term incurred, though the year be paſt from the . 
i judgment. 21 E. 3. 22. 1 E. 3. 3. But nt after without ſcire 8 
5 . . . 3. 3. : — 
E 15 rearages were arrear for 2 years, and the parſon died, and the plaintiff prayed execution againſt the ſue- 
= ceffor, viz. ſci. fa. againſ? the ſucc-//vr of the firſt, and fi. fa. de honis eccl:fiaff” of the laſs year, becauſe it 
is within the year, viz. fi. fa. eviicopo dirigend' de bonis eccleſiaſt', and the judgment was by nient de- 
T 3 dire, by which he fſpa'! bade ſci. fa. of all; but if the predeceſſor bad had aid, the plaintiff ſpall bawe 
5 + | bis prayer. Br. Executions, pl. 56. Cites 24 E. 3. 23.— Br. Sciie Facias, pl. 117. cites 8. Comm 
A | Br. Scire Facias, pl. 212. cites S. C. | 
Lg. If a man be bound in a recognizance to the king upon con- 
d dition to be of good behaviour, &c. he cannot be mdifed for 
4 breach of the good behaviour, by which he forfeited the recog- 
uy nizance without a ſcire facias. Mich. 15 Car. B. R. PERROWE's 
- CASE, per Cur. and ſuch indictment taken in Cornwall quaſhed 
8 accordingly, and fo two other indictments the ſame term quaſhed, 
; the one againſt SMITH, the other againſt BayxarD; for if a ſcire 
wi facias had been brought, they might have pleaded any thing to 
- diſcharge them. ] | | | 
d 5. In account the defendant ꝛbas awarded to account, and capias 
5 ad computand” awarded againſt him, and came into court by another 
fruit, and the plaintiff prayed that he might remain for his execu- 


*tion, and becauſe it was after the year and day he was put to the 
writ of ſcire facias; quod nota. Br. Scire Facias, pl. 94. cites 
21 Ks Tt. + | 
6. FA H. fa. of damages recovered, and this proceſs wwas continued Br. Elect, 
by return of the ſheriff till the year «vas paſſed, which ſeems to ple 5+ 9 
be by alias, fi. fa. and pluries, and after the year the ſheriff re- 
turned that the defendant has not any goods but 41. by which the 
plaintifF prayed elegit in divers countics, and had it, Br, Execu- 
tion, pl. 128. cites 47 E. 3. 26. | — 


7. In 


r 


8? 


3 Le. 259. 


pl. 745 


. i 
toti dem 
verbis. 

& Le. L 4s 
pl. 110. S. C. 
in totldem 
verbis. 
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Ibid. in a 
note of the 
reporter, 

a quZze i: 
added, whe- 
ther in this 
caſe the 
plaintiff H. 


Execution. 


7. In covenant rent 2was granted by fine, and the cangſee brought 
torit of covenant. 10 have execution of arrearages of the fame rent, 
rohe re he may have awrit of ſcire facia: ; and by the. opinion of the 
Court he may have writ of covenant if he will, and fo writ of co- 
venant upon writ of covenant. Br. Execution, pl. 106. cites 


S206 4 Is 2. 


8. Sz of him who recovers : debt or treſpaſt, be may have aurit 


of execution, er 1: original, at his pleaſure, as here. Ibid. 

9. Ii one has ſued forth a wwr:? of execution, and that is c- 
nued by vicecomes non miſit breve fer 2 or 3 years, yet the plaintiff 
may proceed thereupon, and ſhall not be put to a ſcire facias; 
but Fluch * writ be ſued forth, and not continued, but diſcontinued 
by a year and a day, he ſhall be put to a ſcire facias, for it is neg- 
hgence of the plaintiff of not continuing of it, which within the 
year and day he might without order of the Court, but after the 
year not by any order of the Court, &c. per Manwood. 2 Le. 78. 
pl. 101. Trin. 31 Eliz. in the Exchequer, Sir Wm. Waller's cafe. 


10. Judgment fir 600). the creditor acknowledged fatisfaftion for 
4001. HF the debt, and 10l. for damages, and afterwards an agreement 


avas made between them, hat if he did nat pay the meney by ſuch a 
day, that it ſhould be lawful to take out execution, without bringing a 


ci. fu. though it was after the year. The money was not paid. 


The creditor took out execution, and the debtor being brought 
to the bar by habeas corpus, prayed a fuperſedeas, becauſe the writ 
erronice emanavit. The Court held this a cauſe to diſcharge him 


of the execution, for that the capias ought to have iſſued for two 
hundred pounds only, and that notwithſtanding the agreement, 


the creditor ought to have brought a ſcire facias, becauſe the 
proceſs was not continued, but it was diſcretionary in the Court, 
whether to grant a ſuperſedeas or not; for they may put the de- 
fendant to his writ of error. Win. 100. Mich. 22 Jac. C. B. Hick- 
man v. Sir William Fiſh. 

11. A judgment was recovered by zeftat:r, and he took forth a 
levari facias, whereupon the fberiff returned that he had no lands nr 
ge:ds. Teſtator died, and his executors, without ſuing forth any 
ſire fac. on the faid judgment, root forth execution, and took the 
defendant in execution; but upon his applying to the Chancery, 
the Court referred it to the judges for their opinion, and purſuant 
thereunto granted a /uper/zdeas to diſcharge him. Chan. Rep. 90. 
10 Car. 1. Caldwell v. Wheat. 

12. In caſe of the king, there need not be any ſcire facias after 
the year. 2 Salk. 603. pl. 14. Paſch. 5 Ann. B. R. Anon. 


13. The plaintiff gets judgment in the petty bag, after which e 


is flepped 2 vr 7 years by an injuuction, ſo that the year and day pals; 
the plaintiff, though hindered by the injunction, yet cannot ſue out 
execution without a ſcire facias. 3 Wms. 's Rep. 36. Hil. Vac. 
1729. Hodſon v. Earl of Warrington. | 


could not have taken ont execution, and continued it by vicecomes non miſit breve agreeably to what 
was laid by the court of B. R. in the calc of Booth v. Booth. Salk, 322. —— 1 Salk. 322. pl. 9. 


Mich. 3 Ann, B. K. A S. C. | 


10 


-A_ 


* 


Execution. 


(P. a) In what Caſes without Scire Facias. 


LI. JF a man recovers damages or debt againſt B. and after B. Where the 


dies, no execution lies againf? the executor without a ſcire . 

. * . . . . S — % 

facias. 18 E. 2. Execution, 243. Adjudged 15 H. 6. b.] or Convic- 
tion are 


changed, execution ought not to be ſued without a ſcire facias. 2 Raym. 768. Paſch. 1 Ann, The 
Queen v. Ford & 1 : 


[2. If a man recovers debt or damages by judgment, and dies Br. Execu- 


before execution, his executor ſhall not have execution by fieri facias = - g — 


or capias, though it be within the year, but ought to have a ſcire 7. 14, 15. 


facias.- 16 H. 7. 16. b. | — 
5 7 ] | | Br. Scire 
Facias, pl. 123. cites 15 H. 7. 15, 16. S. C. Contra upon flatute ſtaple or merchants Ibid. —— 


* Br. Scire Facias, pl. 123. cites x5 H. 7. 15, 16. S. C. if the defendant dies, the plaintiff ſhail 
not have execution by fi. fa. againſt ihe executor, but ſhall have ſci. fa. firſt, Ibid. Br. Scire Fa- 
cias, pl. 123. Cites 15 H. 7. 15, 16. S. C. | 

*[10] 


3. Debt lies of execution of damages recovered in writ of waſte 
or action real, for the damages are perſonal, and a man may chooſe 
to have eri facias, elegit, or writ of debt; quod nota by award. Br. 


Executions, pl. 17. cites 43 E. 3. 2. 


4. Execution by default was awarded in ſci. fa. on a judgment in S. C. cited 


| . . Arg. Mod. 
debt, and about 4 years afterwards the defendant was a priſoner in the 19 . : a caſe 


Fleet for another cauſe, and being brought to the bar by habeas of Obrian 
corpus, he was examined, whether he was the ſame perſon who v. Ram, and 


was condemned ut ſupra, and he confeſſed he was; whereupon he 9 omg 
4 


was remanded to the Fleet, there to remain quoſque, & c. and this juigment 
after the year and day without a new ſci. fa, D. 214. b. pl. 47. in a ſei. fa. 


peg 127: | the defend- 
Trin. 4 Eliz. Anon. e. 

be committed to priſon ſevetal years afterwards without a new ſcire facias.— And where one reco- 
vered upon a recognizance, and atterwards brougit debt upon the ſame recovery, it was adjudged maintain- 
able, notwithſtanding it was objected, that the judgment in ſuch ſcire facias is not to recover debt, 
but to have execution of the judgment. 4 Le. 186. pl. 287. Mich. 17 & 18 Eliz. B. R. Barnard 
v. Tuſſer. 


&. Three women and the baron of one of them recovered in debt in In this caſe 


; a of ES ; it was mov- 
C. B. and upon error brought in B. R. that udg ment was affirmed ; . 50 be 


then the baron died, and the women brought a capias ad ſatisfaciend' erroneous, 
againſt the defendant without a ſci. fa. and adjudged good. becauſe if 

f 8 . 5 < two recover 
Mo. 367. pl. 503. Mich. 36 & 37 Eliz. Itham's caſe. a 
them dies, there muſt be a ſci fa. againſt the defendant before execution ſhall iſſue, becauſe he may 


hae a releaſe of him that is dead to plead 3 quod fuit conceſſum; but it is not ſo in a writ of error, 


becauſe he might have pleaded it before upon the writ of error, and thoſe for whom the error is affirmed 


hall ſue execution. Ibid. | 


If two recover in debt; &c. and before execution one of them dies, if execution be ſued in both 


their names it is not error. Brownlowe ſaid, that in ſuch a caſe the ſurvivor ought to ſue a ſcite 


ſacias before that he can ſue execution; but Cook and all the Court ſaid, that he may ſue execution 
without a ſci. fa. becaule he is privy and party to the judgment, and vouched 21 Ed. 3. Noy, 150 
Anon. | ; 


6. Where a judgment in debt is affirmed in a writ of error, the 
defendant in the writ of error ſhall have execution immediately with- 
; out 
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[ ny 


Lat. 14c. 
S C. in to- 


tdemverdt!c. . 


— 9 22, 1. 
Paſchal v. 
Warren, 
8. C. held 


according. 


Execution. 


eut a ſcire facias, though the year and day be paſt fince the firſt judg- 
ment; per all the juſtices, and fo the clerks ſaid their uſage was. 


Cro. E. 416. pl. 10. Mich. 37 & 38 Eliz. B. R. Goodwin v. 


Grudge 
1 858 


7. After a judgment in an information on the ſtatute of 35 H. 8. 
cap. 17. for not leaving ſtandils in wood, the informer died, and his 


| ndminiſtrator ſurmiſed it on the roll, and prayed his moiety, and had 
it; and it was ſaid the courſe in C. B. was ſo. Hardr. 161. pl. 2. 


in Scaccario, Mich. 1659. Morby v. Urlin. | 
8. If there be 7s plainiifs in a perſonal action, and one of them 


dies, that ſhall not put the other to a ſcire facias, r if one of the 


defendants dies ; therefore likewiſe a fcire facias is not neceſſary, 
becauſe the ſame party flill remains an record, and this has been lately 
adjudged upon ſolemn debate here; per Holt Ch. J. 7 Mod. 68. 
Mich. 1 Ann. B. R. in cate of Withers v. Harris. 


(Pa. 2) Where a Scire Facias muſt be, or a 
new Action, 


I. 1 accaunt: the defendant is aavarded to account, and after the 

plaintiff died, and the executor of the plaintiff brought ſcire fa- 
cias, and ic was abated by award, and there is no remedy but new 
original; for this record is not determined till he has accounted 
in fact. Br. Execution, pl. 114. cites 21 E. 3. 32. 

2. An adminiſtratar being ſued for debt pleaded plene adminiſira— 
vit, and the jury fund aſſets to ſatisfy part, whereupon the 
plaintiff had judgment for jo much, and that the defendant fer the 
reſidue eat inde fine die. The plaintiff now ſuggeſted aſſets to the 
value of the ref:due come to the hands of the adminiſtrator, and 
thereupon ſued a ſci. fa. but the opinion of the Court was, that 
it did not lie, notwithſtanding 4 H. 6. and 33 H. 6. were vouch- 
ed; but Anderton faid, that the judgment does not warrant the 
ſci. fac. but a new writ of debt. Mo. 246. pl. 386. Mich. 
29 Eliz. Anon. | 

3. The obligee died inteſtate, and his adminiſtrator brought debt on 
the bond, and had judgment, and then he died inteflate, and his admi- 
niſtrator brought jci. fa. upon that judgment, and upon two nibils 
returned had judement and execution upon it. On a motion that the 
adminiſtrator thould not have the monies levied, the Court ſaid it 


was toc late after judgment on the ſci. fac. to remedy this by mo- 


tion, but he is put to his writ of error; and ſo day was given 


to frew caſe why the plaintiff ſhould not have his money, 


Palm. 443. Trip. 2: Car. B. R. Paſchall v. Ware. 
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there that capias does + ne lie upon judgment in ſci. fa. upon re- 


Execution. | 11 


(Q. a) Where after Scire Facias. # 
. 5 TER a judement, if the plaintiff avithin the year ſues a 


* ſeire facias, he cannot have a capias after within the year 
till he has a new judgment in the ſcire facias. Trin. 13 Car. 
B. R. per Cur. between RoBtrTs AND P1sIXG. ] | 
2. A man brought ſcire facias againſt F. N. of land, and exe- * S. P. for 
cution was awarded to him by default, and after the plaintiff came if xecution 
8 1 £ 3 77 8 G a ; 4 Was Made 
and ſaid, that J. N. is not tenant, but W. S. is tenant, and prayed before, the 
ſci. fa. againſt him per Thorp, this you cannot have; for it may tenant may 
be that execution is made. Per Cand. this is no miſchief ; by i: 
. £1" oh 3 . quod nota, 
which the * writ was granted to him; quod nota; and fo ſee hr. Scire 


ſcire facias after ſcire facias. Br. Execution, pl. 122. cites Facias, pl. 

39 L. * 15. | N 
3. If a man recovers /and and has execution, he never ſhall have 

execution again upon ſuch recovery; but if a man recovers in 

writ of annuity or rent, or upon compoſition to repair my mills quan- 

do neceſſe fuerit, of ſuch things which ſball be done or paid very 

cften, he ſhall always have ſcire facias from time to time, for- the 

thing is always executory. Br. Scire Facias, pl. 218. (bis) cites 

2 H. 6. 9. U 12 4 

4. After ſci. fa. upon a recovery in debt a man may have ca. /a. Br. Exigen 


againſt one who is not executor, &c. Br. Execution, pl. 12. 1 


cites 34 H. 6. 45. 5 | cant 


abt the 
caplias is The proceſs, 


5. And concordat optima opinio 48 E. 3. 8. and 14. for capias Þ Br. Exi- 
lies by reaſon that the original is by writ of debt; but it is agreed = 5 
ites S. C. 
cognizance ; quod nota. Contra in fci. fa. upon debt. Ibid. 
6. Scire facias of execution 22 C. B. it was agreed, that if 
the fberiff returns nibil an alias ſhall iſſue, and thereupon another 
nihil returned execution fhall be awarded but in B. R. execution 
hall be awarded upon the firſt nihil returned; quod nota; quære 
cauſam. Br. Scire Facias, pl. 121. cites 14 H. 7. 19. 
H. recovered a judgment anno 17 Car. 2. againſt the defend- 
ant, and had a leſtatum ſci. fa. to the tertenants, who appeared 
and pleaded, and there was a verdict againſt them, and judgment 
thereupon, Afterwards H. became a bankrupt, and the commiſſioners 
aſſigned the original judgment to P. who now moved the Court that 
it might be entered to entitle him to the benefit of the judgment 
upon the ſei. ſa. which was ruled accordingly, without bringing 
a new ſci. fa. Quod nota. 5 Mod. 18. Mich. 7 W. 3. Plum- 
mer v. Lea, | : | 


12 Erecution, 


\ (Q. a. 2) By Fieri Facias. 


F a fi. fa. fir 201. is awarded to the fherif, upon which he 
takes an intire chattel and fells it for 40 l. and returns the fi. 

fa. with the 201. into court, he may detain the ſurpluſage till the 
defendan! comes to demand it of him ; for he is not bound to ſearch 
for the defendant ; per Popham, and ren Noy, 59. 38 Eliz. 
Wooddye v. Coles. h 

2. But if a fi. fa. is awarded for 40s. by force of which the 
ſheriff takes five oxen, every one of the value of 51. and ſells them 
all, it is clear that the defendant ſhall have action of tre/paſs again/? 
the freriff; per Gawdy ; which was agreed, Noy, 59- in caſe of 

Wooddye v. Coles. 

3. On a fi. fa. ſheriff may not breat the outer door of the houſe 
and enter; but if that be open he may enter, and then may and 
ought to break the dear of an entry or chamber which is locked, 
and break open any che and take the goods in it in execution, 


and if he does it is not an action on the caſe lies | wr Ein. = ; 
Brownl. 50. Trin. 44 Eliz. Anon. - ] 
# 4. This writ though mentioned in the ſtatute JF. 2. 18. is a ] 
| _ writ of execution at comms? law, and is called a fieri facias, be- 3 
1 cauſe the words of the writ directed to the ſhuriff are quod freri 3 7 
17 faciat de bonis & catallis, Wc. and from theſe words the writ . 3 
3 takes its denomination. Co. Litt. 290. b. | A q 
19 5. The property till ſale remains in defendant. Brownl. 41. . 
ka $ 
: B Trin. 6 Jac. Anon. _ 
33 When a 6. The preperty of goods is veſted by the delivery of the fi. fa. | ti 
us | Judgment - 
1 and an extent after wards for the king comes too late, and that on 
3 is once exe- . 
19 cuted the the ſtatute of frauds and perjuries, per Holt. Cumb. 123. Trin. 4 
j 5 W. & M. in B. R. Lechmere v. Thoroughgood. 21 
1 n cuſtodi t 
4 legis, and neither Exchequer proceſs; or aſſignment per commiſſioners of bankrupts will touch them. by 
4 3 Mod. 236. Trin. 4 Jac. 2. B. R. Leichmere Ve Iro good. | FO” dn 
3 [ 32 ] 7. The king mm an anmity for 40 years to B. to be received * 
51 by the hands of the receiver of the Court of Wards. This is a " 
4; rent-charge, and may be ſold by the theriff upon a fi. fa. of the the 
4 goods of B. It is cher bie of an annuity for years granted by a 9 
1 common perſan. Reſolved in the Court . Wards by the two Ch. Juſ- 
70 tices and Ch. Baron. Jenk. 312. pl. 3 Jac. Mary York's caſe. gui 
ib 8. Delt againſt the ſheriff lies tor 2 levied on a fi. fa. be- ks 
4 fore the return of the wwrit, elſe he might take advantage of his 1 
10 own wrong. 2 Show. 79. pl. 63. Trin. 31 Car. 2. B. R. } 
: eim v. W os | ” 
i 8. C. cited 9. Payment to the ſheriff on a fi. fa. is a good plea, but not ſo 1 
iþ 1-045 5g to the gaoler. 2 Lev. 203. Trin. 29 Car. 2. B. R. Taylor v. : 
6 # Taler v. Bekon. | ; | 
1 Baker. S. C. | an 
M4 the Court he d the plea not good, and that the caſe difters much from t the caſe of payment to the ſheriff 13 
oF upon a Heri fac at, For he is commanded to levy the debt of the goods of the detendant by the writ of 
Fs Eic King, but iv ſuch authority is given to the niarſhall; and judgment ſor the —_— 2 Mod, 
? : 214 8. C. 


therift. 


Execution, . 13 
214. 8. C. Jones and Rainsford held that the payment to the marſhall was no diſcharge 3 but Wild J. 
was of another opinion. The report ſays, quære. 


Upon. a fieri facias, if 5 eriff returns fieri feci, and the money paid to the plaintiff, it is good 
quære. Cumb. 242. 2 Show. 87. S. P. adjudged. The King v. Bird. 


10. If the ſheriff on a fi. fa. do % a leaſe or term of a houſe, 
he cannot and muſt not put the perſen out of poſſe/ſion and the vendee 
in, but the vendee muſt bring his ejectment; per Cur. 2 Show. 85. 
pl. 74. Hill. 31 & 32 Car. 2. B. R. 'The King v. Dean and 
Bird, & al. | 

11. When the officers are once in the houſe on a fi. fa. they 
may breast open any chamber doors or trunks for doing their exe- 
cution. Agreed per Cur. 2 Show. 87. pl. 78. Hill. 31 & 
32 Car. 2. B. R. The King v. Bird. 

12. Goods of the wife veſted in truflees on the marriage, but the 

huſband to have the uſe of them for his life, were ſeized on an 
execution for the debt of the huſband, and the aſſignment adjudged 
fraudulent as to the creditors at law, and no relief to be given 

in equity. 2 Vern. 238. pl. 221. Mich. 1691. Underwood v. 
Mordant. 

13. Upon a 6. fa. the ſheriff may fate any thing but wearing 2 Salk. $98. 


clothes; if the party has two gowns, he may take one of them. Fr — 
Per Holt Ch. J. Cumb. 356. Hill. 8 W. 3· N. Hardiſty V. does not 
Barny. appear. 


14. Two fieri facias's were deferred the ſame day. Holt Ch. J. 5. C. Cumb. 


2. but! 
inclined that the ſheriff had election to prefer either, but ordered ee 


it to be made a caſe. Sed quære now the late ſtatute. Cumb. 428. c. P. exe- 


Trin. 9 W. 3. B. R. Smalcorn v. Sheriff of London. cution of 
the laſt firſt 
is good, but the plaintiff in the firſt may have action againſt the ſheriff, unleſs he bid the meriff itay 


execution, or to that purpoſe. 1 Salk, 320. Smallcomb v. Buckingham. In 1 Salk. is a N. B. 
that he who brought the Fist writ told the ſheriff that he was not in haſte, and ſo took out no warrant, 
nor left any fee, and this inclined the opinion of the Court more ſtrongly again him. Carth. 419. 
S. CE. and after teveral debates the judges were of opinion for the plaintitt who had taken out his exe- 
cution laſt, to which they rather inclined, for that it appeared that the other creditor did not demand 
an execution of his writ. And by Holt Ch. J. the vendee of the goods in ſuch caſe has good title 
to them, wiich cannot be defeated by a ſubſequent executiou of that writ which was firſt delivered 
but the party concerned in ſuch writ is put to his action againſt the ſheriff; for otherwiſe it would be 
dangerous to make ſuch purchaſes of ſheriffs, and that might make writs of execution of no eſtort. 
——5; Mod. 376. S. C. Holt Ch. JI. took notice that the party laid to the ſheriff, . Vou may let 
« it lie, it requires no haſte, and therefore deſires no warrant, nor leaves any fee, and ſo the ſale upon 


the ſecond fi, fa. good, and not to be avoided. And though the fecond Gi. fac. had been delivered a 


fortnight after, yet if it be the firſt executed it thall be good, and the party's remedy ie only againſt the 
—12 Mod. 146. S. C. held accordingly. Ld. Raym. Rep. 2 51 S. C. reiolved ac- 
cordingly . Comyns' s Rep. 35. S. C. adjudged accordingly. 


15. A. is in execution at ſuit of B. and charged with action at [L 14 J 
ſuit of C. who obtains judgment; he ought to charge in execution 
by commitilur and not by ca. fa. but he m. ay have fi. fa. But quzre, 
if after he has charged him by commititur, he may have hi. fa. 
he continuing fo in execution? By the ſtatute, if one in execu- 
tion by ca. fa. efcape, plaintiff may ſue fi. fa. 12 Mod. 313. 
Mich. 11 W. 3. 
16. IF her 24 levier money on a fieri facias and returns fiori fect, 
an action of debt will lic nl him. 12 Mod. 604. Mich. 
13 W. 3. Cole v. Acorn. | 


17. In 
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Execution. 


17. In caſe of a fi. fa. againſt a % for years without impeach- 
ment of waſte, the ſheriff cannot cut down and fell ſome things 
which the tenant may, becauſe in that caſe the tenant has only a 
bare power without an intereit ; but where he has an intereſt as 
well as power, as tenant for years has in fanding corn, the ſheriſf 
may cut down and fell. Per Holt Ch. J. 1 Salk. 368. Mich. 
2 Ann. Pool's cafe at niſi prius in Middleſex, 


: (Q. a. 3) By Levari Facias. . 


14 Dar a levari facias out of a court baron goods cannot be 
od without a cuſtom to authorize it. Brownl. 41. Trin. 
6 Jac. Anon. | 3 
2. At common law a common perſon debtee might have had a 
leyari facias for the recovery of his debt, by which the ſheriff 
was commanded, quod de terris & catallis ipſius the debtor, &c. 
levari faciat, &c. But in ſuch caſe He debtee did not medadle with 
the land, but the ſheriff collected the debt and paid it over to the debtor. 
Per Doderidge J. Godb. 290. pl. 216. Paſch. 21 Jac. in the 
Court of Wards in Sir Edward Coke's caſe. | 
3. Though one be in execution for the king, yet a levari facias 
lies de bonis & catallis, and by ſuch writ the ſheriff may rake 
ready money. 2 Show. 166. pl. 157. Mich. 33 Car. 2. B. R. 
The King v. Webb. | 


(Q.a 4) By Hahere Facias Poſſeſſionem, &c. 


= Uron a fine of grant of rent the conuſee prayed writ to put him 

E in ſeiſin, and had it ; quod nota, an habere facias ſeiſinam 
upon a fine executory, as well as upon a recovery; contra upon 
a fine executed. Br. Seiſin, pl. 10. cites 21 E. 3. 

2. Sheriff returns a reſcaus upon an hab. fac. poſſeſſionem, it is 
not good; Arg. Roll. Rep. 449. cites 6 H. 7. 12. Ls 

3. If one brings ejement of 20 acres of land, and defendant 
pleads not guilty, and is found guilty for 10, and for the re- 
mainder not guilty, the plaintiſf ſhall ſbeau the land, and be put in 
poileſſion at his peril, and ſo in action real; per Manwood Ch. B. 
and ſaid it was the opinion of the Ch. Juſtices in the Star-Chamber, 
Savil. 28. pl. 67. Trin. 24 Eliz. in the caſe of the Queen 
V. Ayleworth. | . 
4. A precept cannot be made and awarded out of the court of 
a manzr to execute a recovery by plaint in nature of a writ of 
right there, and to put the recoveror in poſſeſſion with the poſſe 
menerii ; for force in ſuch caſes is not juſtifiable, but by command 
out of the king's courts. 3 Le. 99. pl. 142, Mich, 26 Eliz, 
C. B. Anon, 5 


— - 


"ao 5, Upon 


Execution. 1.5 


5. Upon an habere fac. ſeiſinam the ſheriff as to one acre re- wry 57. 
. - b&& 
Fa. ned habere feci, and as to the other tarde ; per omnes juſticarios, 5. P. == 


prieter Periam J. the ſheriff ought to be amerced for ſuch return 
contrary and repugnant in itſelf z but per Periam, it may be that 
the acre of w Nen no ſeiſin 1s had was fo far diſtant from the 


other that the {herif for want of time could not make execution 
of both; but it was anſwered, that then he might make execu- 
tion in one in the name of both. 2 Le. 175. 214. Mich. 
30 Eliz. C. B. Anon. 

6. After judgment given in a rea/ « Zion the plaintiff within the 
year and day may have an hab. fac. ſeiſinam. Co. Litt. 254: b. 

7. © habere fac. poſſ. goes to the therifl, and he returns that 
he has made execution of this writ, and the return is fed, there 
the Court can never award a new hab. fac. becauſe it appeared on 
the record that the party once had execution of the judgment; 
but before the filing _ writ and return, the Court may award a 
new hab. fac. So if the day of return paſs, and no return made, 
there on a vicecomes non miſit breve may award a new hab. fac. 
but before the day of return cannot award it, becauſe 1t ought to 
appear by the return of the ſheriff at the day what has been done 
upon the writ. Palm. 289. Trin. 20 Jac. B. R. Molineux v. 
Fulgam. . 

8. If Heri give poſſeſſion to the party, and the other ect him 
preſently, the ſheriff may reſtore him to the poſſeſſion notwith- 
ſtanding his former execution, becauſe he ought to leave him in 
a peacea able and quiet poſleſſion. Palm. 289. Trin. 20 Jac. B. R. 
Molineux v. — 


Cumb. co. 
I Salk. 321. 
K ingtdale 
v. Man. 
2 Brown!l, 
253. Noys 
121. Anon. 


So if in a 
ſhort time 
after de- 
fendant 
turns pl in- 
tiff out of 
poiſeſſion, 


| Anon. in a nota. 


it is a diſturbance, and an attachment will go. 6 Mod. 27» 


9. Driving the party's cattle off the land after poſſeſſion Uclivered 


on an hab. 85 poff. ſeems to be putting out of poſſeſlion, for 


which an attachment will lie, but for only diſturbing him in his 


poſleſſion it ſeems an attachment will not lie. Sty. 277. Trin. 


1651. Smith v. Earl of Dorſct. 
160 Hab. fac. poſſeſſ. ſhall nt be granted after a year after the | : 
judgment without motion in court, and if it be ot: CC executed, 
though the parties are turned out immedictely by a tic, they can- 
not have a new hab. fac. poſſ. without motion of the court. 
Sid. 224. pl. 15. Mich. 16 Car. 2. B. R. Anon in a nota. 
Il. A ſheriff was ordered to attend the Court for demanding 9" NG 
an excellive fee for the execution of an habere fac. poil. the Court ED 
ſaying there was none due. Vent. 351. Mich. 32 Car. 2. B. R. wi mg 


attend ter 

refuſing to 
execute a fire facias till his ſhi lling-pence was paid, the Conn will nal grant the rule, but laid it was 
extartion, for wiiich he might be indicted. Salk. 321. pl. 5. Hill. 7 W. z 3. B. R. Anon. 


12. If a man be put into poſſeſſion by virtue of this writ, and 2 Van. 
after be diſlur hell by violence, an attachinent may be gran ted 1 3 = 
it is a canterapt to this Court; and becauſe the juſtices of peace ; 
would not relicve the party, they were ordered to attend the 
Court. Cumb. 150. Mich. 1 W. & M. in B. R. Dogget v. Roe. 

VOI. XI. | ; C 


13. Uno 11 


# &5 
154 Cxccution. 
Upon an habere fac. eee en it not com- 


2 . till the bailiff delivers the poſſeſſion and is gone; per Holt 
. Ch. J. 6 Mod. 115. Hill. 2 Ann. B. R. Anon, 


7 16] (Qa. 5) ien cias oy iſinam or Poſſeſſionem, &c. 


How, and neceilary ; in what Cales. 


eee 8 


1. HERE needs no return of an hab. fac. ſeifinam upon a 

judgment 1 in a writ of partition, for the party that recovers 
may execute his ju :doment By his 8 8 Noy, 71. Counteſs of 
0 e v. Lord Berkle y, Cites D. 76. a. Meh. 6 E. 6.] 

Where the demand ig certain, the recoveror m: y enter vith-" 
out Los writ of hab. fac. ſcilinam z per Coke Ch. J. Roll. Rep. 213- 
* 13 Jac. B. R. 

3. Judgment in ejectment, and an habere focias poſefionem 
SEES if it contains more acres than are mentioned in the de- 
claration, it is error; and if the theritt deliver poſletion of more 
than are contained in the writ, an action on the cate will he 
againſt him, or an aſſiſe lies for the lands; per Roll Ch. J. Sty. 238. 
Mich. 1650. Lumley v. Nevill. 

4. Upon a m otion for execution in ejectment upon a leaſe Sr 
50 years, if A. B. jhall fo ng Os and a erde for tlie plaintiff 20 
years ago, and now they moved that he might have an habere fa- 
Cias potſeſſionem without prejudice or diſp leaſure of the courts, 
A. B. 7 being yet living and the leaſe not yet expired, and that they 
ſhould not be put to a ſcire facias, this being for the land, as it is 
faid in the caſe of OxExT AND Viccars, Sid: 2 351. Holt Ch. J. 
ſaid that he was not in court when the caſe in Sid. was ruled, 
but he held that the ſtat. of "om. 2 . extends to perſonal actions, 
and that an cjoctment 1 is a mixed action, and in the reality as to 
the recovery of the land, and therefore he remitted it to the party, 
to take execution as he thould be adviſed, and he did not agree 
clearly with Sid. in the caſe above. Skin. pl. 3. Paſch. 
G W. & M. in B. R. Marwood v. Fenwick. 

5. After judgment in eje&/ment one may enter and execute his 
own judgment, and the aſſiſtance of the /berrff is only to keep the 
peace; Arg. 7 Mod. 66. Mich. 1 Ann. B. R. in caſe of Withers 
v. Harris. 

6. Writ sf error on a judgment does not ſuperſede the poſſeſſion, 
or hinder the party of his entry, if it were lawful before; it does 
indeed lie upon the hands of the Court that they cannot award 
execution, but the party may enter if he will; per Powell J. 
7 Mod. 69. Mich. 1 Ann. B. R. in caſe of Withers v. Harris, 
ſays it was lately reſolved in the caſe of Badger v. Loyd. 

7. After the demandant has judgment in a common recovery 
againſt the tenant, and the tenant againſt the vouchee, and the wouchee 
againſt the common wuchee, the Court awards a habere fac. ſeiſinam 
to the ſheriT of the county where the lands lic, which is returned, 
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Executlon. 

and ſo the recovery complete and executed; and though this is not 
much regarded, being only a matter of form, yet in many caſes it is 
not ſafe No proceed till there is a return of the habere fac ſeiſinam, 
for whenever a recovery is to uſcs, as all common recoveries are, 
no ſeiſin is in the erer no uſc raiſed till the execution 
of the recovery, for till then the land paſſed not. Moore, 281. 
Trin. 7 H. 4. 17. fo that till then no uſe arifing, the party, to 
whoſe als the common recovery is declared to be, an convey no- 
thing, for nemo dat quod non habct. Pig. of Recov. 153, 154. 


(R. a) When a Scire Facias is to be ſued. [ 17 
How eit may be, and againſt what Perſon, 


[ I. [ ] PON a recognizance, if the comer be dead a ſcire facias Scire facie 
lies again the heir general, or againſt J. S. ſon and heir . 
of the conuſor without ſuing againſt che te rtenants; for he ſhall against Sir 
not have contribution againſt the tertenants no more than the conu— ere 
1650 WA 
ſor himſelf ſhould. have. 27 H. 6. Execution, 135. 18 E. 2. fel gan 
Execution, 242. | Sir Chriſto- 
| | ; pher H. 5 
and four others, who were his tertenants; he pleaded that he was ſon and heir of Sir W . and 
pleaded in abatement, that a (ci. fa. ſhould firſt be br. ught againft him as heir, bejore it ous be 
broaght againſt his tertenants; but adjuiged per tot. Cur. that the plea was ill, and the witt was ad- 
Judged goods Cra. Eliz. 896. pl. 18. Irin. 44 Eliz. C. B. Sir Cluiltop! er He) don scale. 


O2. When the conufvr is dead, and a ſcire facias is ſued againſt 
the heir, and he is returned dead, a ſcire facias [ies againſt the terte= 
rants, 18 E. 2. Exccution, 242. 

3. But till it is returned that the conuſor being m_ has ns 
he: , Or that e heir ig dead, or that the heir ii ven. < 6 ter 
tenants {hall not be warned, becauſe the heir may have an acquit- 
tance. 18 E. 2. Wocutian, 242. 

4. Scire facias was ſued. Cut the heir . a Og: 101% Ince of 
the father, which was returned nihil, by which the plai zintitt pr: ayed 
ſcire facias againſt the tertenants, and had it; for it is ſail £ nere, 
that as 1- Ing as the Heir has ers the tertenants 2 all nat be char 2 e, 
and if he has nothing, proceſs ſhall be made againſt all the ter- 


tenants; for every one ſhall be contributory. Br. Scire Facias, 


pl. 225. cites 17 E. 3. Fitzh. Execution, 139. 

5. A man recovered an annuity againſt a Paten: the parſan died; 
he ſhall have /cire facias again/t the gen of the parſon, and 
not again? the executor of the parſen, and thall have ſci. fa. of party 
a fl. ta. of the reſt; and ſo it ſeems that part was in the time 
of the parion, and part in the time of his ſucceſſor, or part 
within the year and part after, Br. Executors, pl. 144. 


cites 24 E. 3.23. 


6. Scire tacias upon recognizance iſſued again the Heir, exe 
tors, and tertenan ti, avithout 1 [Mg the ter emu and tor this e. wake, 


and becauſe there were no tertenarts who were tie recognitions facts 


et poſica, where it may be intended otherwite that it., was 2 aint 


C 2 c tue 


a Erecution. =. 


the tertenants who were before, therefore the writ fhaill abate, 


But per Finch. it lics well againſt the tertenants without numing . 1 
their names, if he ſays die recognitionis fact, &c. Br. Scire | 
Factas, pl. 42. cites - 16 E. 3. 29. and 8 H. 4. 18. accordingly. 2 
7. If a man recovers in qorit of lic iſi n again the ii difle jan, 4 
he may have ſcire facias for execution againſt the tertenant. 8 
Br. Scire Facias, pl. 229. cites 9 H. 4. 5. and Fitzh. Re- = 
diſteiſin, r and 7. | | | pe: 
8. In aſſiſe, if the plaintiff recovers and is ouſted again by the 3 
2 di qciſr, who alimned over, the plaintiff may have redifleiſin * 
againit the diſſciſor, and ſcire facias againſt the alience, per 
Tirwhite. Brooke ſays quiere ; for it ſeems, that by redificitin 3 
a man ouzht to recover the land, v. hich cannot be againit the 3 
ditfettor, no tenant being named. r. OCIFe Facias, pl. 70. 1 
cite$ 9 E. 4. 5. F 
[ 18 ] 9. If the theriff upon writ of execution returns the conuſor 1 
dead, the conuſce ſhall have ſcire weer a, gainſt the heir and the 4 
tertenants. Br. Scire Facias, pl. 235. cites 2 R. 3. 8. N =_ 
O. It was holden by the fultice: that in a ſcire facias to have ” 


execution of a fine, it is no plex that there are other tertenants 
. . * . . _ 
not named in e v writ; otherwiſe it 15 1 a icire facias to have 


execution of a _recognizance. Mo. 571. pl. 783. Trin 41 Eliz. 
B. R. Anon. | 
. th 2 : 
11. In ſcire facias, the defendant pleaded that he was not te- 


nant of the frechoid, a adjudged no plea; Arg. cites Mich, 

44 & 45 Eliz. Rot. 834. and faid it was to a dudg red in tlie caſe 

of + e collage, in ſcire facies to have execution of a judgment 

in etc.: e forme ; and the defendant in the ſcire facias plrads that 

** ws but laſſe fer years, and Oey red u plea, inſomuch that ns 

hand zug to be recovered but only the term, and not the frechold. 

2 Brownl. 145. Mich. 9 Jac. C. B. in caſe of Kemp & al. 

ee & . 

2. Judgment againſt an executor, and upon a f1. fa. the ſhe- 
riff returned that he had waſted the teftat;”s grids, and that he had 
nulla bona of his own, &c. The plaintiff upon a ze/latum that he 
had go:ds in Durham, took out a fei. fa. directed to the ſheriff of. 
Durban, de bonis prepriit, but the ieſlatum being not entered on the 

ll, a ſuperſedeas was awarded, and exccution made by a fale 
diſcharged. Hob. 63. Hill. 12 Jac. Leiceſter v. Read. 

3. Scire facias upon a judgment in debt againſt R. for 200 l. 
againſt his tertenants. The theriff returned, he warned J. C. 
and 3 other tenants; the tenants made default; J. C. pleaded 
that one R. F. was tenant of 20 acres in ſuch a town, which are 
the lands of the ſaid R. againft. whom the recovery was at tae 
time of the judgment, and demanded judgment if he ſhould an- 
iwer till R. F. was warned. It was adjudged for the defendant ; 
for the Court ſaid, there is a difference betebing a ſcire facias 70 
have execution upon a judgment in debt, and to have execution up97t 
judgment in a real aftion ; for in the loft this is not any plea, for 
every tenant ſhall anſaver 25 that ⁊uhich he has, and the one may 


loſe, and the other not; but in a ſcire facias to have execution of 
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Execution. 


a debt, becauſe every one ought to be contributory, the one ſhall not 
anſwer as lang as he can ſhew that anther is to be co ntributory with 


him ; and although the ſheriff return that they are tenants, yet 


that ſhall not conclude the defendant, but that he may ſay, that 
another is tertenant of parcel, who is not warned. Adjuc ded 
for the defendant. Cro. J. 506. pl. 19. Mich. 16 Jac. B. "Rt: 
Michell v. Sir John Crofts. 

14. In a eit of error to reverſe a fine, ſome juſtices of both 
benches inclined that it was 20% 40 aw wd {; 1. fa. againſt the ter- 
tenant before the Court proceeds to examination of the errors; for 
though the judgment ought to be reverſed «my the _ or 
privy, yet the plaintiff cannot be reſtored to all that he loſt till rhe 
tertenant be made privy by ſci. fa. For Gals he be ouſted 
otherwiſe, he ſhall have an affiſe, and a ſci. fa. was awarded ac- 
commu Dy. 321. a. b. pl. 3 Hill. 15 Eliz. Anon. 

"If 8 'be had again dle father in Borough-Engzl:/h, tlie 
in e ſhall be againſt the youngeſt ſon, becauſe he is heir 
to this land; Arg. Palm. 2 241. Mich. 19 Jac. B. R. in caſc of 
Darcy v. Jackſon. | 

16. Guardian in chivalry brought quare imp. in right of his award, 
and had judgment. In error upon this judgment the i. fa. 
hall not be againſt the heir or the executors of 1 the guardian who 
Was privy to he judgment, but ag al, 215 the heir t9 the au V5 WW; ns 
though he is not privy to the judgment 3 Arg. Palm, 241. in 

caſe of Darcy v. Jackſon, cites 8 H. 6. 
The anceſtor bound himſelf and 75 heirs in an obligation, ? 


and lu: was had thereupon againſt him, and he died. In a 
ſci. fac. brought againf} the heir, he. pleaded riens per deſc ent. The 


jury found that he had certain land. Agreed that the judgment 
ihould be ſpecial, viz. of this land only. But otherwiſe, if debt 


be brought againit the heir upon an obligation of the anceſtor, in 


which he bound himſelf and his heirs, but there he is charged as 
heir, but here only as tertenant. Palm. 419. Paſch. 1 Car. 
B. R. Bower v. Rivet. | X 


194 

3Bul it, 312. 5 
Boyer v. 
Rivett, S. C. 
and the 
arguments 
of the jud- 
ges. The 
land found 
was only 2 
acres, and 
all the 
Court agreed 
that the 


plaintiff ſhould have judgment of the moiety of two acres only notwithſtanding this falfe plea.—— 
Jo. 87. S. C. held arcordingly.——Poph. 153. 5. C. held accordingly.——8. C. cited Cro. C. 296. 


as held accordingly, becauſe he is charged only as heir and tertenant. 


18. A. ſeiſed of lands bas wiedges a recognizance to B. in the 
Chancery, and afterwards ee the lands to C. and dies. B. ſued a 


ſcire fac. againſt C. tertenant and the heir of A. To which C. pleads 


that A. was not ſciſed of the lands at the time of the acknowledg- 
ment of the recognizance; and it was found by the jury for the 
plaintiff, upon which C. moves to arreſt judgment; for that, that 
the ſheriff had returned the tertenant only, and not the heir. Upon 
which judgment was ſtaid until the ſheriff had made an alias re- 
turn, and returned the heir as well as the tertenant, and then 


judgment was given for the OY The plaintiff himſelf thew ed 


the very caſe to me. Noy, 154. Evers v. Teynton. 


Three jud- 
ges held it 
ill, becauſe 
there was 
no return 

as to the 
heir, but 
Juſtice 
Croke held 
it well. be- 
cauſe th? 
detend int 
having 
pleaded, and 
a verdict 
againſt him, 


this is a;ded by the ſtatute of j-ofails; whereupon another ſeire facias iſſued ad informandurn curiam 


whether there was an heir; and thereupon the ſheriff returned that there was an heir, but did not 147 


BP 6 3 


e 
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he was ſummoned 3 ant though the return had been better if it had been found who was heir, and tht 
he was ſummoned. or that there was no heir within the county, vet the miſ-return, or inſuthcient 
return is only 2 1; ec and is aided by the ſtatute of jeofaus, and judgment for the plaintifi. 
Cro. Car. 295 „pl. 4. Paſch. © Car. B. R. Eyres v. Taunton, S. C. — Jo. 319. pl. 1. 
Eyres v. Couly. S e. all the juſtices he'd that the hei ougnt to be charged as tertenant, and when 
the Meriff returred that there were tertenants, it ſhall be intended that the heir had not any heir who 
has ny land by deſcent, but howtoever when the tertenant returned did not take exception to this fe- 
turn but pleaded ver, and they were at iſſue, and this was found ag tnſt him, this is a «aiver of this ex- 
ceptlon, or at least is made good by t the itatute of jeathil iS, and 10 judgmen t tor the plaintiff. 


Lev. 20. rg. Judgwent in debt is had againſt tæus, and ene dies, and the 


Sma t v. 
Hhiun, S. C. Pl laintiff brings a ſcire facias againlt the ſurvivor, and reci ites the 
though now death of the other, and prays execution againſt he ſurvivor; the 


— 8 


by * THE = a. def. mpdant pleads, that ; he d + died had 10} he Th 5 20 0 is 171 22 life, 
* tute whic! 7 
8 3 #2 and demands judgment if execution, &c. Plaintiff demurs. Wind- 


ſcire facias ham J. ſaid, the books of 1 E. 3. 13. ſ. 41. and 3 E. 3. 11. pl. 41. 
and eesit, are direct in the point, and the reaſon why this execution ſhall be 
4 TE. againſt the ſurvi vor is, becauſe the plant, Yf may tale g. fie ri fa 74 if 
lands and . he eoill, and perhaps he will not charge the land. Twilden of the 
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4 
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E 
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t 
1 
1 
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. 


maze {ame opinion; and if upon this ſcire facias the > plaintiff takes an 99 
real, vet its . br 
ab tiselec. Elegit, the detendant may have an audita querela z or 2dly, he may F 

; tion to ſue ſuggeſt this matter upon the return of the cle git, and have a ſuper- 8-1 
ig ne Fer ſedeas. And judgment was given for the plaintiff, niſi, &c. E: | 
jonas) Wes 
ot ly ; but Raym. 26, 27. Mich. 13 Car. 2. Edſar v. Smart. "ap 
It [ e will | ; | 2 
take execution upon the lien real the charge ought: to be equal againſt both, and fcire facias againſt 


1 
F 2 
© vl 
6 
17 
4 


Keb. 122. S. C. at judged, and held that's by taxiiig advantage of the perional lien he had 


both. 
- waived the benent againſt rhe heir by elegit. 
-Þ 5 
S. O. cited: 20. The defendant pleaded a joint judgment agai nf the teſtator, 


„area and H. who is unc alive, and that he had not aflets be vond the 

2Saund.co. ſaid judgment to ſatisfy. The plaintiff demurred, and adjudged 

as adjudged. for the defendant, becauſe the lien ſurvives, and the executor not 
I 20 ] liable. Raym. 153. Paſch. 18 Car: 2. B. R. Harvey' $ Caſe (exc- 
cutor of Harvey. . 

2 Show, 21. In ſcire facias againſt zZcrtenants to have execution of lands 
Fe of gyhich B. was ſeiſed at the time of the judgment given againſt 
+ Car, 2. him, they pray r of the writ, bec aufe J. S. had lands ( parti- 
B. R. fays cular! Gy mentioned æuhich were B.'s at the time of the judgment, and 
s ha * that J. S. auas not ſummoned or returned tenant, Sc. The plaintiff re- 

b ger plied, that J. S. non eſt nec fuit tenens, &c. et hoc petit quod in- 

F. 4. quiratur, &c. and thereupon the defendants demur; whereupon 
the rg peremptory judgment was prayed for the plaintiff, becauſe this is a 


1 al the 5 fi 

1 e 4 21 writ given by tlie egen of Weſtm. 2. and cited 43 E. 3. 3. 
1 the jultices 2 E. 4.10. & 5 E. 4. 139. But per Cur. peremptory judgment 
* 1 after 2 not to be g * en, 2 reſpondeas ou oufter wwas awarded. 2 Jo. 122. 
= 2 former 

1 plea in Hill. 39 Car, 2. B. R. Collop v. nalin. 

1 bar, and ſo 

5 e:fters from the 188 caſe. 

4 | 

f 


S. O. cited 22. After judgment for the plaintiff in gement, the defondant | 
ien. diet. J. S. a ſtranger entered. The plaintiff brought a ſcire facias 
»& ; [:c.2, againſt the executers of the defendant and J. S. and adjudged per 


E 2 en „ tot. Cur. without arguments that the ſcire well lies againſt the 
? e . 
| 1-07 executors 
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Execution. 32 


h executors and J. S. who had entered. 3 Lev. 100. Paſch. 34 Car. 2. Lo. Cax- 
AE C. B. Cock v. Cook. 1 
it. . N | | which was 
1. A thus, ſcire facias upon a judgment in ejectment for the plaintiff was brought againſt certain perſons who 
hen =: entered into the lands after the death of the defendant in ejectment, and the plaintiff demarided execu- 
who b tion of the term againit them; the defendants demurred, but judgment was given for the plaiatiff. 
e- 1 2 Lutw. 120%. Hill. 2 & 3 jac. Corbet v. Ld. Carlingford. ; 
EX Mp Fe ; ö 
= - 23. 22 E 23 Car. 2. cab. 2. which is a perpetuating act of the 
7 16 & 17 Car. 2. cap. 5. does not extend to the not warning of all 
he "F the tertenants in a ſcire facias, &c. But that when an extent zs 
"DS = executed, and the tertenant brings an audita querela, he ſhall not 
"3 4 . _—_— 4 
the 1 drive the plaintiiF to extend a nero, but the extent ſhall ſtand, and 
We 3 he ſhall have cntributian againſt the reſt. Per tot. Cur. 2 Vent. 105. 
ad- 3 Mich. 1 W. & M. C. B. Prynne v. Slaughter. 
11. = 24. On error to reverſe a common recovery, there muſt be ſci. fas 
be 8 againſt the tertenants. Carth. 111. Paſch. 2 W. & M. in B. R. 
cif 9 E. of Pembroke's caſe. 
the Y | 25. Where the judgment is joint againſt tas, and one of them dies 
an before execution, the ſcire facias ought to be Joint againſ? both. And 
Lay Holt Ch. J. ſaid, this was a judicial writ, and might be framed 
er- upon the ſubject matter, and the form he propoſed was thus, 
cc. viz. that the writ ſhould be againſt J. H. to ſhew caute why the 
plaintiff ſhould not have execution againſt him de bonis & catallis, 
LA and of the moiety of his lands, and againſt the heir, and tertenants 
NC . . 
3 of B. H. to thew cauſe why (the plaintiff) ſhould not have exe- 
cution of the moicty of the lands of the ſaid B. H. without men- 
tioning any goods; quod nota. Carth. 105. 107. Hill. 2 & 3 
r, W. & M. in B. R. Panton v. Tertenants of Hall. 
he 26. Where a judgment is had againſt one who dies before exe- P. 207. b. 
. > . 3 — Md” . . ; p . 053-2» pl. 
— cution, a ſcire facias will not lie againſt his heir and tertenants till a en 
wot nibil is returned againſt his executor. Arg. Carth. 107. cites ſeveral nold v. 
. year- books to that purpoſe ; but cites D. 207. Reg. Jud. 57. b. tan 3 
; 4 | | 1 YVEC 
contra. 1 Lev. 30. | IOW bs ae 
ids the liberty and election of the plainutt. See Smart v. Edſan ſupra, pl. 19. 
SY 27. Several tertenants in ſeveral counties, ſcire facias againſt L 21 ] 


"8 == the tertenants in one county only, one tertenant in another coun- 
ty dies, and this aſſs;ned for error. It is erroneous, and per Cur. 


4 one may be /mmoned by a rent liable to the judgment, and the 
2 ſummons to be upon the land. Cumb. 185. Mich. 3 W. & M. 
Sk in B. R. Blake v. Gell. | | 
3. : 28. On error to reverſe a fine ſcire facias mult go againſt the So to reverſe 
ent 8 zertenants. 1 Salk. 339. pl. 4. Hill. 6 W. 3. B. R. | SE 
- 3- 4 Carth. 111. Faſch. 2 W. & M. in B. R. E. of Pembroke's caſe. 
29. Where one undertakes to name tertenants in the ſcire facias 
he ſhould name them all, otherwiſe where the ſcire facias is gene- 
: ral to the tertenants. Per Holt cites 2 Cro. 507. Michel v. 
ant Croft. 3 Cro. 740. Holland v. Dantzey. Cumb. 282. Trin. 
2 | 6 W. & M. in B. R. Berisford v. Cole. 
per 30. In a ſcire facias againſt tertenants, one of them begins his 
the flea in bar quod exccutionem habere non debet, and conciudes in 


ors C28 | abatement. 


FI 
t 
17 

— 


Prownl. 93. 
S. C. but 

2121427 
MENT, — 
Nov, 121. 
5. C4 ad- 

Jude ;er 


tot, Cur, 


| biſhop of Canterbury. 


2. T. B. recovered in a quare impedit, and before he had execu- 


Erccution.. 


abatement, Holt Ch. J. ſaid, afio nan arme tte zurit, fo that he 
cannot plead in abatement afterwards, and cites 30 H. 6. 18. 
Judgment was quod reſpondeat ouſter. Conib. 282. Trin. 
G W. & M. in B. R. Berisford v. Cole. | 

31. In error to reverſe a fine, though in ſtrictneſs of law a 
feire facias being returned againſt the conuſfees is ſufficient ; yet fer 
fear of purchafors, and in favour of them, there ſhall be a ſcire facias 
again the tertenants. 2 Salk. 598. pl. 2. Hill. 6 W. 3. B. R. 
Tully's caſe. 5 | 

32. Judgment againſt ſeveral defendants, and a capias and a 
cepi corpus returned as t one ; then anther of the defendants dies, 
and he that was in execution eſcaped, and a ſcire facias against 
the ſurvivor, the terienants of the deceaſed, and Fim that had 
eſ-aped; and per Cur. it may well be; but firſt the ſcire facias 
ought to /ugge/? that he had eſcaped; and ſecondly it ought to be 
de terris et tenementis of the tertenants of the deceaſcd, and de 
terris et tenementis et Bonis et catallis of the ſurvivors, 12 Mod. 25 4. 
Mich. 10 W. 3. Anon. | | 3 5 

33. Notice mult be given upon a ſcire fteri inquiry; per Cur. 
where judgment iu efectient was more than a yoar's landing, it was 


— 


7 


formerly the practice not to ſue out a fcire facias, but on debate 
the matter was otherwite ſettled; and ſo it was in the cafes of 
Philips and Biron, and Copley v. Delony, and Crawley v. Hey- 
ward. 8 Mod. 366. Paich. 11 Geo. Stede v. Lateward. 


(R. a. 2) By whom Scire Facias may be brought, 


DD by facias lies not but for him that is party or privy. 
Arg. Ow. 3. Paſch. 26 Eliz, in cafe of Beverly v. Arch- 


tion, he was cnutlawwed. The queen brought a ſcire facins to exe- 
cute the judgment 3 it was refolved that the ſcire facias to exc- 
cute the judgment was well brought, and that the queen had 
privity enough to ſue execution of the judgment, becauſe the 
thing as it was in the plaintiff is in the queen, and it is à che/c 
en action, and therefore it cannot be a thing in poſſeſſion in the 
queen, and fo e is nct to preſent, but is to projecute the execution 
of the judgment, Mo. 241. pl. 378. Mich. 29 Eliz. Beverley's 
caſe. | | 

3. Ta» recovered in debt, and before executicn one of them died, 


if execution is ſued in both their names it is no error; and per tot. 


Cur. the ſurvivor may have execution without a ſcire facias, be- 
cauſe he is privy and party to the judgment and vouched. 
21 E. 3. Noy, 150. Anon, | 

4. It lies for ſucceeding prefident of the college of phyſicians for a 
debt recovered by him againſt one for practiſing phyſic in Lon- 
don, not being licenſed. Cro. J. 159. pl. 13. Paſch. 5 Jac. 
B. R. Dr. Atkins v. Gardiner. 


5. Exe 


7 r 


Erecution. 


v. [irecutor ur” min” tate or till the daughter ſhould be mar- 
ried, and then the cxecutorſhip to ceale, and the daughters to be 
executors, gets judgment on a "bond made to ne teſtator.— After 
which the daughters married the plaintiffs. — The daughters ſhall 
have this juc agment as executors, for they are in in pr rity and in by 
the teſtator, and not like an adininiſlrator who is in by the ordi- 
nary after the death of the executor. Owen. 134. Mich. 9 Jace. 
C. B. Kemp and James v. Lawrence, 


8. 5, a) The Goods of whom may be put in Exe- 
cution. 


I. IF a man recover damages againſt a corporation, he ſhall not 

have execution of the goods . 1 lar men in their 

natural capacity, but of the goods of the corporation. 8 H. 6. 1. 
85 oh 6. 64. b. 20 H. 9. 26 H. 6. Execution, 128.) 

8⸗ if a corporation be fined this ſhall be levied of the goods 
of 4 * corporation, and not of the goods of every particular 
man. 9 H. 6. 36. b.] 

3. If tuo have goods jointly, and the one is condemned in damages 
and dies before execution ; there no execution ſhall be of thoſe goods, 
by reaſon of the /urvivor ; per Chauntrel arguendo in a replevin. 
Br. 5 pl. 116. ci [tes 7 H.0 4 

It was ſaid by Tanaeld © h. B. that a callectar of a jifteenth 
3 b vy all the tax within one townihip pon the gos ode of one inba- 
bitant only if he will, and that inhabitant ſhall Have aid of the 
Court to make each hey inhabitant to be contributory ; which 
was granted by the “ . zromley being abſent. Lane, 65. 
Trin. 7 Jac. in the Exchequer. Anon. | 

5. If a ſum of money ve lo be levied upon a corporation, it my be 
levied upau the mayor or chief magiſtrate, or upon any perſon being 
a member of the corporation. Per Roll Ch. J. This was ſpoken 
in the caſe of the town of Colcheitcr in Egex, nota. Sty. 367. 
* 7 

The beaf?s of a ſeranger levant and couchant may be taken b 
Fs e on a levari facias; for they are the. iflues of the land; 
held per Cyr. - 1 Salk. 395. Hill. 9 W. 3. B. R. Britton v. 
Cole. | | 
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23 Execution. 


(T. a.) What Thing will Diſcharge a Man out of 
ien. 


[ Attainder, Outlawry, c.] 


. LI. FF a man in execution for debt at the ſuit of J. S. be attaint 


was con- of felony, and after pardoned, this thall not diſcharge him 


e out of execution. M. 10 Car. B. R. per Cur. ChHarri's 
ufer, . | 
ard capics CASE. ] 
i Med pro 1 | 
rue regis, by which be wat ta der and committed to priſon, and aſßer he avas eut/arved of fcl:ny, and 
after the I= pardoned bim of all felenies, and after the plaintiff in re- diſſeiſin came and praved that he 
may remain for his execution; per Fairfax, the execution is gone by the intereſt of the king, wich 
he had in the body by the felony of him pending, and execution once extinct cannot ſurvive ; quod 
Brian conceſſit. But per Littleton, the execution is not extinct, but ſuſpended, and the felony is the 
act of the defendant himieif, which ſhall not exclude the plaintiff; and after it was awarded that he 
ſhould remain in priſon, till he had made gree to the party. Br. Execution, pl. 98. cites 6 E. 4. 4. 
But per jiilingworth, if a man condemned in debt or damages is after convicted of a telony, and 
has his clergy, and is committed to the ordinary, the plaintiff ſhall not have execution of his body, 
quod Choke and Markham conceiiit; quære, when he has made his purgation, and is at large. Pr. 
Execution, pl. oS. cites 6 E. 4. 4. Mo. 753. Hall v. Truſſel. S. P. 2 And. 38. Barifcer 
v. True accordingly.— 3 Inst. 215. Noy, 1. Haſtings v. Blake. Sid. 139. The King v. 
Stanlez and Andrews. — Cro. E. 164. pl. 1. Mich. 31 & 32 Elia. in Scacc. Ogne! v. Fatt-n. 
S. P. reſolved accordingly.- Mo. 274. 276. pi. 4283. Ugnell v. Paſton. S. C. & S. P. re- 
ſolved.— 2 Lei $4. pl. 112. S. C. & S. P. Mo. 753. pl. 1036. cites the Carl of North- 
ampton's Cale, who at.er his pardon was compelled to pay his debts. 


2. Audita querela upon execution ſued upp fatute-merchant, 
where the conuſer had a' defeaſance by indenture upon repayment r 
20 l. and had ver. fa. and ſuperſedes, and at the day the conuſoe ap- 
peared, and the other pleaded the indenture. and tendered the 20 1, 

The conufee imparted, and in the mean tim? the conufor g eutiaqved, 
which was ſhewn by Skip. and prayed writ to ſeiſe his land and 
goods; and therefore it ſeems to be outlawry of -/elony ; for 
otherwiſe the king cannot ſciſe the land for which becauſe now 
the canuſor cannot purſue his ſuit nor tender ut ſupra by which 
execution was awarded to the conuſee in C. B. where the outlawsy 
was in B. K. by which Hareſon came into B. R. and there ſhew- 
ed the record of outlawry ; by which Thorp Juſtice commanded 
the marſhal, who had the body of the conuſor in ward upon the 
outlawry, that he ſhould not permit him to go in pain of 201. 
and bid the conuſce to ſue writ of the Chancery to us containing 
this matter, ſo that we may have expreſs warrant, and if the king 
perdeons him, he ſhall remain for this cauſe; and fo note that the 
execution wins in C. B. and the ougawwry in B. R. Br. Execution, 
pL os. cites 24 E. 3. 45, 48. 8 
3. If the plaintiſf brings deb? upon ęſcape againſi a gavler, this is a 
diſcharge of execution of the body. Br. Execution, pl. 151. citcs 
. . 

4. Per Frowike, he who is taken by ca. ſa. and pays the money 

in court, {hall be diſcharged; & concordat ut ſupra of the eſcape, 


Ibid. 
5. Note 


)J Y. TY Ooonmy”” oe 8. 


= 
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cy vy vu 
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9 ou 


neut be aft wrmed, and to ſue with effect, 


eſcape u ; 5 


Execution. 


3. Note per Cur. in B. R. a man 1s in execution in C. B. and 
the record with the bedy 1s removed into B. N. by writ of error, the 


party ſhall find ſurety by Fog Rane to ſatisfy, Fc. 1 if the fudg- 


charged of the execution unleſs he will render himſelf to priſon in 
dif. harge of the ſureties, and otherwite the recoveror is put to ſuc 
the recogmzance, Er. Execution, pl. 152. cites 16 H. 7. 2. 

6. A perſon in exccution for debt was convicted of felony, and 
the theriff 1s anſwerable for the debt, and ſuch felon is 
reſponſtte to every action till he is executed in fact. Savil. 63. 
pl. 135. Paſch. 26 Eliz. Ognell v. Martin and Webb. 

7. Fudgment was given againſt one in debt, and the defendant 


ſuffered NN to be outlawed in Felony to this intent to defraud 


his creditor, and after purchaled pardon, and had reſtitution, 


and the plaintiff ſued execution and had it for fraud apparent. 
D. 245- b. pl. 65. Marg. cites 30 Eliz. Beverley's cafe. 

8. Priſoner in execution eſcapes with the permiſſion of the gaoler. 
Per Cur. the execution 1s utterly g zone and extinguiſhed, and the 
plaintiff at whoſe ſuit he was taken in execution ſhall never reſort 
- y. » - . — y — . 
to him. who eſcapes, but ſhall hold himſelf to the gaoler for his 


2 Le. 119. pl. 162. Mich. 29 & 30 Eliz. B. R. Phil 


remedy. 


lips v. Stone. 
e wil, and it ſhall not conclude the party to inforce him to take his remedy againſt the ſheriff. Cro. 


4. 


E. 555. pl. 10. Faſch. 39 Eliz. B. R. cites it as adjudged in cale of Symploa v. Boyton. 


9. A man being attainted of felony was taken in execution at 

the ſuit of a common perſon, and eſcaped out of priſen, and an 
action of eſcape was brought againſt the ſheriffs of London, and 
a recovery againſt them. Ow. 69. in Truſſel's caſe, 32 Eliz. 
cites it as Croft's caſe, C. B. 


the eſcape was maintainable, which proves that he might be token in execution during the 


there the body is diſ- 


Ed] 


Defendant 
retaken af- 
ter eſcape 
by permiſ- 
fion of the 
ſherift i5.in 
execution for 
the party if 


Cro. E. 517. 
S. C. cited 
by Owen as 
adj udged in 
Scacc. that 
an action 
of debt on 
attainder. 


But the reporter adds © qure, if it were not adjudged, becaule he being in the cultooy atter the par- 


don ſhould then be ſaid to be in exccution tor the party. 


10. In debt the dr fendant ſaid that he is attarnted of felony, that 
the attainder yet continues, and demands judgment if he ſhall be 
put to anſwer, and adjudged that he ſhall aniwer, and may be 
taken in execution, and that ſhall not be prejudicial to the king ; : 
for notwithſtanding the execution of the party the king may have 
him exccuted when he will. 2dly, Men attaint or cutlawed 
ſhall be put to anſwer in any a action againſt them, becauſe it is 
to their prejudice; but in an action brought by them they ſhall 
not be anſwered, becauſe it is to their benefit. zdly, They 
ſhall be put to fre by reaſon of the poſſibility of their being 
pardoned. Note, That this judgment was much againſt the opi- 
nion of Walmeſly, who ſaid it is in vain to put any man to antwer 
in an action real or perſonal, who hath in truth nothing to be 
Noy, I. Haſting v. Blake. 


taken in execution. 


Cro. E. 516. 
pl. 41. | 
Mich. 38 
& 39 Eliz. 
C. B. Banyſ- 
ter v. Truſ- 
fel, S. P. 
and ſeems 
to be Co 
and adjudg- 
ed againſt 
the opinion 
of Walmſ- 
ley, that he 
ſhould an- 
ſwer; for 
his body is 
his own 
during the 
atta inder, 


tor he may purchaſe land, and if there be any perſonal wrong done to him he may, when he is pardoned, 


kuve his action for it; and it is nut reaſon that a man doing a Wrong hall advantage himſelf thereby, 
in's action; and the queen and the plaintiff may both be ſerved, the queen, by 
rtecuting him when ſhe pleaſes, and the plaintit} in the imerim to have him in execution. —8. C. 

| Cited - 
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24 Erecution. 


cited by Dodndge J. Lat. 1.45. Ow. 69. Trin..32 Eliz. B. R. S8. C. fays that a: laſt by ale 
vice of the Court, becauſe he was indebeed to many pertons, and to Jiſcharge himtelf from bis creditors 
he intended to have a pardon for bis life, and to deceive them, therefore he was eines + to the Mar- 
Malſea upon this execution But Cro. E. 213. pl. 5. Hill. 33 Eliz. B. R. Truſſei's cafe, it was 
refolved that be ſhould be diſcharged out of execution, for being a perſon attainted ot felony the queen 
hath intereſt in his body, and io he cannot be taken in execution for debt, and thereſore they diſch arged 


bim. 


i 11. A. was indicted of robbery, and after was pardined and diſ- 
charged of the felony, and notwith ſtanding he was detained in 
priſon fer debt due before. D. 245. b. pl. = Marg. cites 16 Jac. 

25] Atkinſon's caſe. 
Eſcapeof 12. Execution is diſcharged by plaintiſf's agreeing to defendant's 
0 A going at large. Hetl. 79. Hill. 3 Car. C. B. W. iggons v. Darcy, 


confent of 


meriff does per Richardſon J. but Harvey f. e contra. 
not hinder | 


but the cther may be taken in execution. Cro. E. 478. pl. 9. Trin. 38 Eliz. B. R. Bluficld's cafe. 


cs. E. 555. pl. 10. Faſch. 39 Eliz. B. R. Blomfield v. Rofwick, S. P. 


13. Releaſe to one where two are in execution for the ſame debt 
is a diſcharge of the other. Hetl. 79. Hill. 3 Car. C. B. in caſe 
of Wiggons v. Darcy. Per Richardſon * 

14. Perſons attainted ſhall anſwer for debt; per Cur. Mich. 
15 Car. 2. B. R. Sid. 160. The King v. Sir Charles Stanley, 
cites Co. Ent. 246. b. 249. a. 3 Inſt. 215. Noy, 1. Br. Execu- 
tion, 98. 

15. A perſon committed for a iemeaner ſhall not be charged 
in execution without /eave f the Court at the ſuit of any party. 
Sid. 154. Hill. 15 Car. 2. B. R. Sir John Jackſon's caſe. 

16. A perſon indicted and convicted of ſtriking in W oftminſter= 


Hall was afterwards pardoned ; but the Court, on allowing the 


pardon, would not diſcharge him of civil pleas entered in the 
Marſhalſea againſt him. Sid. 211. pl. 8. Trin. 16 Car. N. 
The King v. Bockman. 


Soif there 17. Priſoner going at large by conſent of the plaintiff 15 a diſcharge | 


.. of the execution, and if he be retaken an audita cr lies, 
3, and ene Sty. 117. Trin. 24 Car. Walker v. Alder. 
is taken 


in execution, and he is afterwards ſet at large by the plaintiff's conſent ; if either of other -2 be after- 
wards taken in execution upen the ſame judgment, he may have an audita quer', but he cannot be 
zelieved on a motion in Ccurt, though grounded on an affidavit z per Roll Chief J. Sty. 387. 
Tiin. 24 Car. Price v. Goodrick. 


(U. a) After Execution. 


* 


In what Caſes Execution may be after Execution, 


17 a man be condemned for a fine to the king, and damages ta 

the party in an action where capias lies in the e and he 

is token by capias pro fine at the ſuit of the king, and after ſuffered 
to eſcafe, yet the party at whoſe ſuit the recovery was, may have 


execution by Der facias or clegit, though he may, if he will, 
make 


CY. CV 


io 


Execution. 


make this an eſcape to him, and charge the ſheriff, for he was 
in execution to him at his election. 18 H. 6. 19.4 

[2. If A. be chargeable to the king 0 271. for an amerciament, 
for = proceſs Nies out of the Exchequer to the ſheriff to læuy 
it, and the under-ſherift comes to A. upon another occaſion, and 
A. ſays to him, you owe 30l. by bond, I pray pay me; to which be 
11! de eriff fays, you owe me 271. for an amercement, which I 
oug!: t to levy by pr xcefs which I have, and if you will give me 
my bond, I ⁊ui II dif. arge you of your amercement, and pay you 3!. to 
which A. agrees, "a, delivers the obligation accordingly z this is a 
zood execution, and the amercement well levied in law, ſo that 
A. ſhall not be charged again by the king but the ſheriff. M. 8 ja. 
in the Exchequer adjudg red. Sir DaxIEI. Nen CASE.) 

[3. If a man be alen by a cabias ad fatisfacienauum, he 15 preſently 


in execution upon the arreſt before the da ty of return of the writ. 


Dubitatur KELLOWAVT. 12 Ul. 7 2-0-1 


After Eſcape. 


[4. If a man aten in execution by a capias be pit in priſon, and 
after eſcapes, and then the ſheriff dies, a new capias hes againſt him 
5 , ee P 1 
becaute otherwiſe the plaintiff is without remedy. 41 Aſſ. 15. 
adjudged. ] | 


cites S. Wh 


ſheriff makes freſb ſuit 


[5. If a man in execution eſcapes, and the 


after him, and- after takes him again, th ,ough it be a lang time 


ajter, yet he ſhall be ſaid in execution again, becauſe he {hall not 
take advantage of his own wrong. 3 Rep. 52. * RIDGEWAY. 
Reſolved. Dubitatur 12 H. 7. KELLOW AVT, 2. b.) 


[6. So if a man upon a capins ad ſulisfuciendum bi taken in exe- 


cution, and after FjCues Limſelf from the en and eſcapes, the 


plaintiff may have a werv i againit him, and take him again, 
the finſt wwrit not being returned. P. 8 Car. B. R. between SIR Ro- 
BERT "4 IMoUNSON AND CLAYTON, adjudged per Cur. upon a ſcire 
facias aſter the year, becauſe he ſhall not take ady antage of = 
own wrong. Intratur Trin. 7 Car. Rot. 33 7 ja BD. 
agreed per Cur. between RoprokD AND HOPKINS. 3 "EA 52. 5 
+ RIpo EWaY's CASE. || Contra 14 II. 7. 1. per Cur. Contra 9 
41 Al. 15.] 


25 


Lane, 74. 
S. C., and 
agreed per 
Cur. that 
this was a 
good levy 
of the ſaid 
amerce- 
ment. 


{ 26 3 


See (U. a. z) 


S. P. Brooke 
ſays quzre 
if this mall 
ſerve as 
other exc- 
cution to 


the party. Decauſe he has no remedy. againſt the ſheriff who is dead. Br. Execution, pl. 86. 


See Audi- 


ta Querela 
(D), pl. 4. 


＋ Cro. C 
240. pl. 24» 
and 255. 
pl. 7. 8. E. 
adjudged. 

1 See tit. 
Audita 
Querela 
D), pl. 4. 
8. C. 

Br. Exe- 
cution, pl. 
58. cites 


S. Co . 


cordingly, that the party ſhall not | have other execution nor other remedy, but action againſt the gavler, 
and yet after the eſcape the gaoler may re- take him, though he was out of view; 3 dd, nota, 


$ Br. Taxon, pl. 36. cites S. C. 


[75. $- in the ſaid caſe, if the flieriff had red the writ and 
the reſcue, the plaintiff might have a new capias againſt him for 
the cauſe aforeſaid. P. 8 Car. B. R. per Cur, agreed in the 
laid caſe. ] 


| rg. If 


* c ap At erat A . 


le 2 
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— 


Fol. oa. 
— — 
8. P. Br. 
Execution, 
pl. 151. cites 
13 H. 7. 
per Keble, 
which was 
agreed per 


F:owike. 


n Lee tit. 
Audita 


Qerela 
(D) , pl. 4. 
S. Co 


1271 
See (U. a. 3) 
See Statute 
Merchant, 
Cc. (T). 


Br. Ezecu- 
tion, pl. 104. 
cites S. C. 
accordingly, : 
and it was 
ſaid that 
his being 

in priſon 

for a fine 

to the king 


found for the plaintiff, 


Execution. 


8. If in be in execution at the ſuit of B. and eſcapes nvith the 
retakes him, and keeps [him] 


0 nt of the ſberiſt, and after the Her; 
in priſon, be mall be in execution to B. becauſe though B. may 
bring an action againſt the ſheriiF for this voluntary eſcape, yet 
it is at his election for the party in execution by his own wrong 
ſhall not put B. to his action againſt the ſheriff againſt his will, 


and it may be that the theriff 15 not able to give him recompence. . 


Hill. 10 Car. B. between * Trevitrtian AND THE Lokp Ro- 
BERTS, Rot. 1522, where an audita querela was brought upon 
this ſurmiſe, and iffue taken upon the voluntary eſcape, and 
and yet adjudged in arreſt of judgment 
againſt the plaintiff, Contra Hobart's Reports, 273. mur 
oF ESSEX's CASE.] 

[o. If a man in execution in the county of Devon 3 into the 


county of Semerſet, where he is taken in execution, and after the 


er 72 of Devin, upon freſh ſuit, finds him in priſon in Somerſet, 


quere, heto he may charge the ſheriff of Somerſet with the firſi 


execution, or put the party in execution, inaſmuch as he cannit re- 
take Bim. J 5 
After Execution. 


C10. If a man be imprijoned for a fine to the king, and after 
there is agreement between the priſonerand the plaintiff, and the 


plaint if ſuffers him to go at large after the fine paid upon recognmzance . 


made for the duty to the plaintiff, if the defendant does not pay 


the duty, the plaintiff may fue execution upon the condemnation, 


or upon the recognizance, at his pleature, for he was not in exc- 
cution at his ſuit at his elefion. 21 E. 4. 67. b.] 


was not an execution to the party. 


Cro. E. 8 50. 
pi. 6. S. C. 
& S. P. 
heid accord - 
ingly by 
Foam 
and Fenner, 
but Gau dy 
doubted. 


Br. Erecu- 
don, pl. 1842 
cites S. C. 
according. 


LI. If a man recovers debt againſt B. who is after talen vpn a 


capias utlagatum within the year and put in priſon, though he be 


in execution prima facie, yet the party may elect that he ſhall not 
be in execution by this for him, and ſo have a new execution by 


capias, pg the Heriſf ſuffers him to eſcape upon the capias utla- 


gatum, for he never- was in execution by this at his eleCtion. 


NI. 43 & 44 Eliz. B. R. between SHaw AND CUTTERESSE will 


prove this. Contra H. 7 Ja. B. admitted Curia.) 


C12. If a man 17 3 at the ſuit of the party ſues a writ 4 


error, aud finds bail with recegnigauce to ſue ch effect, if the 


judgment be aimed the plaintiff {hall not have further execution, 
becauſe he had exccution before, but he mui fue execution upon 
the recognizance. 21 E. 4. 67. b.) 

13. If man in e fues a ſeire facias pan a deed, and 
the party lets kim cut by recegnizance, if it be found not the deed of 
him who recovered, be cannot have execution but upon the re- 
cognizance. 21 E. 4. 67. b.] 


[14. 


Execution. 27 
714. 1 Aer levies goods by force of a frert facins, and does Adjudged 


nt deltvei - them to the party, Nor YelUrns his 4writ, the plaintitt may *** - "angel 
ces that tic 
have new heri facias, 2 8 a record hall not be avoided by a ; 


debtce 15 
mie matter in fact. 7 Ja. B. Warburton ſaid it Was ad- barred by 
: his execu- 
loved P. 4. B. per 3 o 
ju ag I 1 ) tion, and 
debt lies againſt the admin ſt ator of the ther 2, fo. 9-9 an nſon v. Gili ford. Mar. 13. 
In a ſcire facias againſt the detendant upon + the judgment, detendant may plead this matter, and the 


plaintiff muſt take his remedy againit the merit, 1 ſale of defendant's goods is good, and cannot 
be defeated. . Goulfb. 170. Foe v. Balton. 

Debt of 101. the plaintiff counted that he recovered againſt the defendant in ſpecial aſſigze rol. in 
damages betore thele Juitices 3 the defendant fat d, that within the year he ſued fieri facias to the 
jherifit, by wi ich he levled it, and paid it to the plain! ift ; judgment ſi actio, and the payment over 
to the plaintiff was of little regard, 125 only the ! levying by che ſherift, and Hill and Hank. held the 
pic 2 mw plea, and that the defendant ſhall auiwer it to the plaint it, and thali have his remedy againſt 
the ſheriff. Eut T hirn. was ftron! 805 againſt it, and that the debt is of record, and by the fieci facias 
it is levied of record by office of authority, and whether he pays It over to the lain, or {ends it into 
court as he ought, or not, is no default in the detendant.; and that the levying was good, for the de- 
tendant cannot compel the ſherift to ſend it into court, nor dcliver it to the plaintiff, and therefore no 
dciauit in him, and he cxcuſicd; which Brook ſays is the beſt opinion, and the reporter accoidingly. 
And after the yur ies agreed ; and the writ was 9 uod denarios 11]' habeas hic in Cur. tali — Et 
f fi: coram juſticiar ) athiſ:e, tunc denarios ilios habcas ad proximam ſeſion', &c. Br. Execution, pl. 35. 
cites 11 He _ I And ſee 26 H. 6. 25. tit. And Book of Entries, 170. That it is 
admitted for a good plea in fſcire facias, and iiTue taken thereupon z ; and he plaintiff may have account 
upon it _ the theritt who levied it, and did not deliver it to the Court nor to the plaintiff, as it ſeems 
there, Ibid. 


LI5. If a man befe: Fe ke 74 1N exert tion finds b. 277 p51 2 I; * of Br. 2 | 
error, and after the Judgment is affrmed, the plaintiff may have OD —_ 


action upon the recognizance, or have execution upon the re- accordinglye 


cord... is &7 © Be i 


(16. If a man in executian upon a flatute flaple or merchant, C28) 
ſues an audita querela, and upon this finds bail, and after dies not 
proſecute, er is adjudged again}? Hic, it ſeems by the ſtatute 11 H. 6. 
Cap. 5. that he may be taken in execution again. | — CS 
17. If a man in execution be 8 85 by the Cour t, yet he may be Fol. 903. 
after taken in execution again. P. 13 Ja. B. R. per Cooke. ; 8 
[18. If A. recovers againſt B. an execution de bonis 3 fe 
non de bonis propriis, and the PO pon d feert facias levies the 
money, and after upon another Heri, fa 1as directed to him returns a 
devaſtavit, and upon this a /cire facias is granted againſt B. to 
ſhew cauſe, &c. B. may diſcharge himfelf from this devaſtavit by 
Tr. 11 Car. B. R. levied the money upon the firit fieri facias. 
Plea that the ſheriff per Cur. between MippLErON AND Power. 
[19. If a man #7 mpriſoned upon a Capras pro fine ſues a writ of 


error, and upon this is bound by recigmigance to the plaintiff 70 


proſecute it with effect, and alſo if judgment be affirmed that he 


will render himſel, tc prije 15 this 1s a goud condition. 11 H. 7. 15. 


5 Dubitatur. ) 


After Delivery by Parliament. Sce (U. a. 3) 


C20. If the d. efendant in an account be adjudged to account, and 
after committed be priſen by the auditors for not making a perfect 
account, and after he is delivered out of priton by the privilege 


of 
EY 


REES ORR vs 


| 
1 
' 
| 


ee _— 
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of parliament, becauſe he is burger of the parliamont, yet after 
the parliament ended he may be taten again by a ſpecial æurit, recit- 
ing the ſpecial matter, and committed to the priſon to remain 
there as he was before. Mich. 4 Ja. B. R. adjudged between 
Sik Thouas EGERTON AND BRERETON.] 


See (U.a,s) After Death in Execution. 


[21. If a man recovers againſt teu, and takes one in execution, 

20 dies in execution, he may after tale the other in execution; for 

he might before the death have taken him alſo in execution, and 

*Cro. J. the death cannvt alter it. M. 4 Ja. B. R. between * WILLIAVus 
N axD CuRTE1s, per Fenner and "Tanfield. 5 Rep. 87. P. 24 El. 
Rep. 86. adjudged between + JoxEs AND Williams. P. 25 El. B. R. 
d. Rot. 429. between Hawkix Ax D ARDYN, if one be taken in exe- 
$ 1a of; * cutien, ond after the cther be ſued upen the ſame obligation, and he 
pleads this in ber, yet adjudged upon demurrer no plea, ſciiicct, 


that the death of the other in execution is no ſatisfaction. Maſter. 


Hodgſon an attorney of B. R. told me this, and gave the number 


roll of it to me.] | | | 
If a man [22. If a man recovers againſt J. S. and takes him in execution 
— by capias, and after J. S. dies in execution, no new execution lics 
a hen of againſt his execut2rs or adminiſtrators. 33 H. 6. 48. 7 H. 6. 7. 
treſpaſs be- Tr. 13 Ja. B. per Curiam adjudged upon ſolemn argument between 
foreguftic's Fos rER AND Jackso0n. See the ſame caſe, Hobart's Reports, 82. 


cf oyer and E : NE phe g 
terminer, and there cites 85. between WILLIAMS ANxp CURToOI1Es adjudged, 


and has the Mich. 43 El. B. R. between SHaw AND CUTTEREss, per Cur. 
T_T Contra 5 Rep. 86. b. BLUMFIELD's CASE telolved. 47 E. 3. 
dies in pri- Execution, 41.] | 
ſan, be 
who recovered may ſue a certiorari to the juſtices to remove the record into B. R. that the juſtices there 
Tay award execution as the law requires in uch cate. And think, in that cafe, that the party ſhall 
have exccution by eleg't, or by ſcire fact; for it ſeems not to be reaſonzole, that the death of kim who 
dies in priſon ſhould be a ſatisfaction to the party. Tamen quæte, for Fitzherbert ſays he doubts of it, 
F. N. B. 246. (B.) 

* Cro. J. 135. pl. 11. Mich. 4 Jac. B. R. Williams v. Cutteris. S. C. Tanfield and Yelverton J. 
ceteris ablentibus held that it was a gocd bar, but it being a new cate and not formerly adjudged, ad- 


Jornacur, Ibid. 143+ pl. 2. S. C. adjudged for the detendant tuat the plea i: go99, but Velvet ton 
doubted. | 
S 7” 
L 29 ] . * | bu | 
Org. E. 8 50. 23. If a man recovers in debt againſt J. S. and aſter outlaws 


* 6 = P . . ; 9 3 of 
4. — Vim uf au the judgment, and after J. 8. 5 in the year is taken by ca- 
and Fenner pras utlagatum, and after J. S. dies in priſon before any prayer made 
keld that it by the recoveror that he ſhall be in execution at his ſuit, yet this 


Was not an — > 2 -y . ; 8 
execution is not any ſatisfaction of the debt, but bis executors or admini— 


for the ſtrators may be charged for it; for he was in execution by the 
2 taking upon the capias utlagatum for the party prima facie at the 
plainziF's election of the party, but this is only at his election. M. 43 & 44 
i to El. B. R. per Cur. between SHAW AND CUTTERESS, ] 

jave it ſo; | 

but Gawdy doubted ; judgment for the plaintiff niſi, &c, S. C. cited 5 Mod. 201. and, ſays Arg. 
that according to Gawdy's opinion, aud the reſolution in Garnon's caſe, there have been ſubſequent judg- 
ments that when the party is taken on the cap. utlag. he ſhall be in execution for the plaintiff if ke will, 
though his body was never brought into court, cites Biidgm. 6. More v. Reynell, and Cro. J. 619. 


C. and Sid. 380. Becklan“ v. Kelland, 


g- 
in, 
190 


Execution. 


(U. a. 2) After Eſcape. 


. a man be in execution by his body and lands upon a ſtatute, 
if the ſheriff permit the conufor to go at liberty, yet the execu- 
tion of the land is nat diſcharged ; but if he go at Jarge by the con- 
ſent of the canuſee, then the whole execution is di iſcharged, and the 
conuſor thall have his land again preſently ; per Anderſon Ch. J. 
Le. Ne pl. 313. Paſch. 33 Eliz. C. B. Linacre's caſe. 

In an action for an eſcape, the queſtion was, whether the 
plaintißf may take out a ca. fa. or it. fa. againſt the defendant, after 
a voluntary eſcape permitted by the ſheriff or the gazler ? The Court 


would not ſuffer it to be argued, becauſe it was lately ſettled that 


it was at the plaintiff's election to do either, which judgment was 
affirmed upon a writ of error in the Exch-quer Chamber; but in 
Ld. Ch. J. Vaughan's time the court of C. B. was divided, but it 
is ſince ſettled. 2 Mod. 136. Mich. 28 Car. . Baſſet V. 
Salter. | 

3. If there is a vsluntary e/cape by the offi er who takes the party 
again in execution, which he ought not to do, yet the plaintiff may 
have him in execution if he will, Comb. 396. Mich. 8 W. 3. B. R. 
Etherick v. Brewell. 


(U. a. 3) After Execution. 
* 13 E. 1. PECAUSE 


before the chancellir and the j Taff 
| bave re recor F and be ini roll: 17 their 7 1 nou oc 7 pl get not to 


yl e of the court, as Tek 25 u/od 7; be dine ” 8 Salus and 
covenants made out of the court. : 


hat of ſuch things a he + recorded * 


See (U. a) 


- IO, c. 


p. 
90301 
Some di- 
verſity of 
oh nion has 
been, he- 
ther there 
was a fire 
facias a: the 
com, mon 
law be- 


fore this act, and the doubt grew for want of diſtinguiſhing b-tween perſona! 2Qions, and real ac- 
tions; for true it is, that in perſonal actions, if the plaintiff atter jud;ment given, or rec: gnizance 


S knowledged, ſued out no proceſs of execution within ths year, he c: ould 3 ave n ſcice fac 


plaintiff or Cognitee was driven to his original, whic:': is to be intended upon the judgment or recc gnt- . 
ts or damage 


z ance, as in actions of debt, writs of annuity, or other perſonal actions, WiltIC: [1 


jas; but the 


were rec were, or upon recoynizances ; but in real actions, or upon a fine leves, though the Sh 


mandant or ccgnitee ſued out no execution within the year atter the judgment 


given, 


or fine le- 


vied, the demandant or conuſee or the fine after the year might have had a iciie t2cias tr the land, Ke. 


becauſe he could not have any new orginal, eithe. upon the Judgment or fine, as he inight have ein- 


8 nal; and in 
| xeal actions two things are remedied by this act, that is, 1it, The tedious proceſs, which was at e 


the other cale;. Now this act gives a icite taCias in pe: fonal actions in leu of a new o7 


common law, is hereby abridged 3 ; and, 2d:v, Ihe great delays uſed therein are ouſted, as 
land, and other ſolemnicies uicd in real actions. 2 Inſt. 460, 4-0. 


views ut le 


+ Regularly up.n this aft, a ſcire facias cannot be — ra but upon a record ; but in many caſes 
ſcire facias is granted, partly upon a record; and partly upon luch a ſu: ggeſti n, with ut which no bo- 


ceeding could be upon the recad. 2 Inſt. 470. 
f Here be four things parti kts. named to be >afted, viz. "oy of ſummons, proceſs of attach. 
ment, efi5ins, view of the land, and then general words, other foleminities of courts. 2 Init. 40 


. || The eiſoin of the tenant or detendant :s not only re rain by this act, but of the prayee in ald, 


who is a (tringer to the writ, is alſo re;trained. 2 laſt. 


And the piantiff in the lets faclas ſhall not e elloined, althcugh it is his own delay. 2 Init, 4. 
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Ic has been reſolved, that a protection is within theſe 2 and that it ſhou!d not be allowed ig 
2 ſcire facias. 2 Inſt. 470. 

And divers authorities are againſt it. 2 Inſt. 470. | 

Aid. age, and receit ſhall be granted in a fcire tacias ; for ſolemnitates curiz are properly delays in 
reſpect ot the ſolemn judicial proceedings of Court, and theſe words extend not to the right of the puty 
to have his age, or to be received, or to have aid of anotiicer. 2 Inſt. 470. 


3 Fl henceforth it is to be obſer ved, that thoſe things hich are found 
0 wy 3 Tnrelled before them that have record, or contained in * fines, evhother 
eder of They be contracts, covenants, obligatizns, ſervices or cuſtons, knaledged 
3 7 F er other things wwhatſcever inrolled, wherein the king's court, without 
ac ail efence of the law aud cute, may execute their authority, from hence= 
be granted, tor th they ſhall have ſuch vigour, that + , it bali not need 10 


tor this is plead for them. 


a judicia, 
and no original writ, for de a&vocat* non ſunt niſi tria brevia originaha. 2 Inſt. 479. 

And thoux gh fines be here named, yet recoveries in real actions are within the purview of this act. 
$ 198; 470- 

+ This branch is thus to be underſtood, that the tenant or defendant, though he be a ſtranger to 
the recovery, ſhall not plead againſt the recovery any thing that proves it erroneous or voidabie ;- but 
he may plead matter of that which proves the recovery voic, as that it was had coram non judice, 0s 
the like. 2 Inft. 470- 

Neither ſhall he in ſcire facias plead any thing , the title or matter of the recovery, where he 
may have an action, and therein taifify the ſame. 2 Inſt. 470. 

But the tenant or defendant may plead divers matters after the judgment given to bar the plaintifi cf 
execution, as outlavry, or a releaſe ot actions, &c. 2 Inf, 470. * 


11 37 
1 It hath Bi when the: Plaintiff comes to the king's court, if the * recog- 


deen ruied - f 
that theſe nizance or fine be freſh, that is to ſay, levied within the year of 


words have Zhe vori, he ſbail jarthwith have a writ of execution WO Jon re- 


relation s  copnizance made. 
the 70 ze 
ef the recoegrizanie, and net to the day ef payment, and therefore if a recognizance be Know- 


I-iged to pay a fum a year and half after, a ſcire faclas lies and no ſieri facias; but I take that rule to 
be againſt lav, and that ræcens cognitio is as much as recens ſolutio cognitionis; for the words be ſtating 
habeat breve de e ecutione, which he cannot have before the day of payment be paſt. 2 Init 471. 

If a judgment be given in g writ of crmnaity, the p aintiff thall have execution within the ycar- after 
every day of payment, by feri facias or elegit, though it be many years after the judgment; and ſo 
it à man be bound by recognizance in 100 l. to pay it yearly at's ſeveral days 20l. now immediately 


after the 1| day of payment, he may have an elegit or ficri facias for the 201]. and fo at the 2d day 


palied, &c. and yet in both theſe cafes there is above a year after the judgment given, or recognizance 
knowleezed, theretore theſe words, recens fit cognitio, ſhall relate to the day of payment of the money, 
which is the eſtect of the recognizance, and not to the teſte of the recognizance, which is but the aſ- 
ſurance for payment of the money. 2 Inſt. 471. 

And this word (recent or freſp } imports, when the party may ſue for the ſame, which he cannot do 
before the day of peyment be paſt ; but this is to be underſtood when the ſeveral days of pay ment are 
contained in the recogn zance itſelf, for if there be a day of payment expreſſed in the recognizance, and 
a condition or deieaſance thereof the ſame limiting other days of pay ment, there theſe words, recens 
fit cognitio, &c. ſhall relate to the day of payment exprefied in the recognizance, and not to the con- 
dition or defeaiarce, and if there be no day of payment in the recognizance, then theſe words, recens 
Cognitio, cc. do relate to the teſte of the recagniæance. 2 Inſt. 471. 


And a beit the plaintiff cannot have execution within the year, according to the letter of this ſtatute, 


yet if he come within a year of the payment, it ſuffices. 2 Inſt. 471. 

If lands be granted and rendered by fine, and in the fine it be mentioned that W. holds the ſame for 
26 years after the term ended, he Hail have a ſcite facias, albeit he could have no wr.t of execution within 
the year. 2 Ini. 471. 

Ard ſit is if a reverſion expectant upon an eftate for life be granted by fine, after tenant for life lives 
many years and dies, the conuſee ſhail have a ſcire facias, and yet could he not have a writ of execution 
within the year. 2 Inſt. 471. 

If the demandant or plaintiff takes his proceſ of execution within the year, though it be not ſerved 
with'n the year, yet if he continue the ſame he may have proceſs of execution at any time after the year. 
2 Inſt. 471» 

One that is not party to "A record, recognizance, fine, or ju omen, as the heir, executor, or admini- 
firator, though they be privy, and though it be within tie year, fhail have nu writ of execution, but 
ave 2 ſcite tacias to enable themſelves to the luit, and iv iikewite vt che tenant or deiendant's part, for 

| the 
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the alteration of perſon alters the proceſs ; otherwiſe it is in caſe of a ſtatute- ¶aple, or merchant, &c. be- 
cauſe the proceſs is given by other acts of parliament, 2 Inft. 471. 8 

But if a judgment be given in the court of C. B. and within the year the judgment is aihrmed. In a 
writ of error in B. R. the alteration ot the Court works no alteration of the procets, but he may have his 
writ of execution within the year, and not be driven to his ſcire facias, though it has been otherwile 
holden, but now the common experience and later reſolutions are to the Contrary. 2 Inſt. 471. 


* And if the recoonizance wvere made, or the fine levied of a fur- * Upon 
if 8 I 7 f fe theſe words, 


ther time paſſed, the ſheriff ſhall be commanded, that he give knows Ces foicn 


3 ledge to the party of whom it is complained, that he be afore the juſlices parti, in a 
at a certain day, to be au if he have any thing to ſay why juch mat- a facias 
N : . . . : ” NAarnre- 
4 ters iurcelled or contained in the fine ought not to have execution. 3 3 
= fl - 7 
"8 out of C. B. the conuſee muſt name all the tertenants at his peril; but in ocher courts the writ is gene- 


1 ral againſt all tertenants. 2 Inſt. 472. 
_ The point of the writ is quare executionem habere non debet, and therefore the tenant ſhall not vouch. 
5 2 Inſt. 472. 
This ſtatute is in the affirmative, and therefore it reſtrains not the common law, but the party may 
waive the benefit of the ſcire facias given by this act, and take his original action of debt by the common 
| "oy law. 2 Inſt. 472. 
* And ſeeing the words of the ſcire facias be, quare executionem habere non debet, the tenant or de- 
fendant may plead any thing in bar of execution, as has been ſaid before. 2 Inſt. 472. 


SY 


| + And if he ds not come at the day, or peradventure db come, and F The par- 


ty muſt ei- 


can ſay nothing why execution ought not to be done, the ſheriff ſhall ther be 
be commanded to cauſe the thing inrolled or contained in the fine to be waned, or 


"> 1 executed, 3 
1 . | N 2 nihils 
4 returned, and then by default execution ſhall be granted, and how the warning is to be made, it appears in 
our books, 2 Inſt. 472. 
The courſe of the court of C. B. is, that upon a recovery the plaintiff ſhall have execution upon one 
nihil returned. 2 Inſt. 472. | 


r » wen Ce wreath wy, 4 — res — — 


3 


v: 


ö 18 + In like manner an ordinary fhall be commanded in his caſe, || ab- . 
1 | : 5 ; : : 2 branch is 

= /rrving nevertheleſs, as before is ſaid of a meany which by recog- to de thus 
mzance or judgment is bound do acquit. | intended, 

| | that if a 

ſcire facias be brought upon a recognizance, or upon a judgment in 2 writ of annuity, and the ſheriff 
return that the defendant is cl-ricus & beneficiatus nullum habens laicum feodum, Ec. the plaintiff 
mall have a writ to the biſhop of the ſame dioceſs to warn the det-ndant, and upon warning, Or 2 nihils 
returned, and default made, or if he appears, and ſhews no matter wherefore execution tha!t not be 
granted, then a writ ſhall be awarded to the bithop to levy execution de bois ecclehaſticts, 
2 Inſt. 472. . 
4 This c'avſe was added in majorem rei cantelom, that the proviſion before made at this parliament, 
cap. 9. in caſe that in a writ of meine, poſtquam medius venerit in curiam & cognoverit, quod acquietare 
1 debet tenentem ſuum, vel adjudicetur ad acauietandum, fi poſt hujus modi cognitionem aut jucicturn que. 
s rimonia perveniat, quid medius non acquietavit tenentem ſuum tune excat brave de Judicio, quod vic“ 
3 diftringat medium ad acquietandum tenentem, whereupon fore judger is given, now If the plaintiff in Tie 
3 | writ of meſne tho1id only take his ſcirc f:cias, then & no rore-judger thould foliuw thereupon, Unerefore f 
this clauſe was added, that the former general words of this act, e alia quæcunque irrotulata, &c. 
thould not take away the benefit of the former act concerning the fore-judger in a writ cf meine, but 


raw vs 


e 


„ aber 


3 


— fn Os a he 


ws. atop the 


as has been ſaid, this act being in the aftirmative takes not away neither the common law, nor the be- 
c nent of the former act concerning the taid tore-judger, for the plaintiff may take advantage either of 
n the one or other, at his election; wherein it is to be obſerved, that an act of parliamer.t cannot be made 
too plain; but nete, the fore-judger is given only againſt him that made the acknowiedgment, or again 
's : whom judgment was given, and not againf his heit, and there fore this act is an addition declarative to : | 
n f the former, viz. that a icire f:cias may in thoſe caſes lie againit the heir, 2 Lott. 472» «7 , . 
F | -- 3 2 \ 
d 5 _ 7 : 
2 2. Where tuo are beund by an obligation to me ſeverally, and I ; 
take action and execution of the body of the one, 1 hall not have ac- ? 
| - : . . j 
: | tion nor execution againit the other, though the firſt 425 52 eſcapet. ; 
a 3 ae 1 8 . 4 = „ 
0 Br. Execution, pl. 8. cites 33 I. C. 47. | 
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the ſt at. of 
22 H. 8. 
and diver- 
baoks, that 
efter a full 
ard per feft 


eren tad 
ty cxtert re- 


tu ned and 
of record, 
there ſhall 


newer be ary 


re extent 
17 7 any 
eu: (71on ; 
but if the 
extent be 
inſufficient 
in law, 
there may 
20 out a 
new extent. 


Co. Litt. . 


290. a. ſays 


eta. 

* Where 
the tenant 
by execu- 
tion has 
remedy 


Eretulion. 


2. Where a man is bound in a recognizance in 1007. to be paid as 
fuch a day 2001. and ſuch another day 200. and fo of the reſiduue, & c- 
the obligee m may ſue for every day broken a ſeveral execution by 
elegit or levari facias, and ſhall not ſtay till the laſt dav, as he 
hall do in cafe of an obligation. And fo nota, that ele: git 15 


execution upon recognizance. Br, Execution, pl. 142. cites 


F. N. B. 130. (H). 267. (B). 


4. Error was brought i in redditione judic in writ of debt, and 


in proclamation of cntlax wry in it, and he found mannpr iſe, and did 


rot keep his day, and the plaintiff i in the debt prayed capias for exe- 
cution; per Mordant, he was in execution by the mainpriſe, 
and therefore ſhall not haye exec ution, but ſhall have ſcire tacias 
upon the recognizance of the mainprize. Per Cur. he vas not in 
execution; for the recognizance was culy to the king, quod nota z 
and it appears here that once execution is for ever; for he 
ſhall not have execution again. Br. Execution, pl. 92. cites 
8 H. 7.9, 10. 

5. If the ſheriff returns cepi rorpus upon ca. fa. the plaintiff ſhall 
not have other execution, Br. 2 pl. 1 eites 13 H. 7. 1. 
per Keble. 

6. $2 if he returns upon a fi. fa. quod fieri feet, ſed non invent 


 emptores. Ibid. 


7. 32 H. 8. cap. 5. IWhereas before this time divers and fundry 
N hade ſued executions, as well upon judgments for them given 
their debts or damages, as en ſuch ſtatutes merchants, ſlatutes 

of the ſaple, or recogmizances, as have been to them before made, re- 
copnized, and knowleaged ; and thereupon ſuch lands, tenements, and 
ether bereaitaments, as were liable to the ſame execution, have been by 
reaſanable extent to them delivered in execution for the ſatisfaftion of 
their ſuid debts and damages, according to the laws of this realm. 
Nevertheleſs, it Fas been oftentimes ſeen, that ſuch lands, tenements, 
and hereditaments, fo delivered, and had in execution, have been re- 
covered, or lawfully deveſied, taken away, or evicted from the poſſeſ- 
fion of the ſaid recoverors, obligees, or recognizees, their executors or 
aſſigns, before ſuch time as they have been fully ſatisfied and payed of 
ther debts and damages without any manner of fraud, deceit, coviny 
colluſian, or other default in the ſaid FeCOVerors, obig ers, or recopmizees, 
their executors and aff, igns, * by reaſon whereof the ſaid recoverors, 
obligees, and recognizees have been thereby ſet clearly without remedy 
by any, manner of ſuit of the law, lo recover or come by any ſuch part 
or parcel of their ſaid debts a damages as was behind, and not by 
them levied or received, before ſuch time as the ſaid nds tenements, 
and other nme, fo by them had in execution, vere recovered, 
lawfully deveſted, taken or evifted out of and from their poſſeſſions as 
is aforeſaid, to their great hurt and kiſs, and much ſeeming to be againſt 
equal juftice and goed conſcience. | 


given to him by law, after eviction, there the ſtatute extends not to it, + for the 10 ſaye, by reaſon 
whereof, the laid recoverors, obligees and recognizees, have been cleariy ſet without remedy, &c. and the 
bady refer: to the prramble, and the party ought not to have double ſati: faction, one by the former ws, 
and another by this ſtatute. 

And therefore if part of the land, &c. be enifted from the tenant by execution, I is Patute exterds 
ret te it; becauſe he Mould hold the reſidue till ke be tully ſatisſicd, and lie muſt be contented if all be 


evicted 


OD.» > 2 


Execution. 23 


ericted ſaving one acre, to hold that, though it be but a poor remedy ; for no new execution in that caſe 
he can have upon this ſtature, therefore if the conuſee has remedy in præſenti for part, or ia futuro for 
ail or part, this ſtatute extends not to it. ; f 

2dlv, If a man be bound to A. in a ſtatute of 10001], and by a later ſtatute tz B. in 1001. and B. 
firſt extends, and then A. extends and takes the land from E. yet E. ſhall have no aid of the ſtatute, be- 
cauſe after the extent of A., B. thall re-enjoy the land, by force of this former execution. 

zaly, If the wv fe of th: contfor recovers dower agaiuit the tenant by execution, he thall hold over, and 
ſhail have no aid of this ftatuic. | 


athiy, If a man puts wr bis laſſee for years, or diſſciſes his letſes for life, and after ac:nowledges a 


Patute, and execution is ſued againſt him, and the ee re-enters, the tenant by execution, aiter the leaſes 
ended, thail hold over, and have no aid of this ſtatute. Co. Litt. 289. b. 


8 
er hereditaments, as be, | re. 8 
where there are rehearſed four kinds of executions of thoſe lande, c. iſt, Upon judgments; 2diy, 
Upon ſtatutes merchant; 2dly, Statutes of the itapie ; 4ihlv, Recognizances, Theſe recognizances 
be of two torts; one, uſual recognizance- taken in any of the king's courts of record at Weſtminiter ; 
another in nature of a ſtatute ſtaple, by the ſtatute of 23 H, 8. cap. 6. This conu/ce of rhe Hature ſtaple 
bereafter in this ſtatute is called c gee, b-cauſe in them both the t-al-of the party is put, and the tenant 
by elegit upon judgments and recognizances ſhall hold the land, &. until he be aniwered his debt 
without miſes, coſts, &c. But tenan: by ſtatute merchant, tenant by ſtatute ſtaple, or by recogniz nice 
in nature of à ſtatute ſtaple, ſhall hold the land, &c. until his debt be paid, together with miles, coſts, &c. 
2 Init. 678. | 


This ſtatute enacts, that if hereafter any * ſuch lands, tenements, * This has 


Or ſhall be + had and delivered-t5 any perſon or perſons in execu= T The ; 
ö ö . | | . 
tion as 1s aforeſaid. _ | "1d hid, 


is by elegit 
upon iudgments or recognizances, to have the moiety in execution. 2 Inſt. 678. 


D-{:vercd, is 
by liberate upon the other three, upon the whole land, &c. of the conulor ; but aſter thr extent in thoſe 
three case: ( of the ftatures, or recognizances in nature of a flatut: ) returned, the conuſee may enter without 
any delivery by the ſheriff by force of the liberate ; and he that ſo enters without any del:very is within 
the aid and benefit of this act, which ſpeaks of delivery. 2 Inf. 670. 


t Upon any juſt and lawful title, matter, condition, or cauſe 2where- f That is, 


withal the ſaid lands, tenements, and hereditaments were liable, tied, and fo 3 
bound, at ſuch time as they were delivered and taken into execution, and lewfal 


F title, &c, 
before the judgments, ſtatutes, or recognizances. 2 laſt, 678. 


| Shall happen to be recovered, lawfully deveſied, taken or evited || By the 


f £ context of 
out of and from the poſſeſſion of any ſuch perſon and perſons as now have ,, 3 
and Hold, or hereafter ſhall have and Hold the ſame in execution as is the whole 
aforeſaid, without any fraud, deceit, covin, colluſion, or other default _ » &Ce 

. ' 5 . Ad in Cxee 

of the faid tenant or tenants by execution, cat and 


the whole intereſt of the land in execution, maſt be recovered, deveſted, or evifed, for the realons and 


cauſes there expreſſed. 2 Inſt, 678. 


$ Before ſuch time as the ſaid tenants by execution, their executsrs, 4 ang 


cr afſegns, h | tors, and ſo 
through the whole act, underfioed, becauſe they are in equal miſchief, and likewiſe and for the ſame rea- 
fon, albeit aſſignees be named in this branch; yet they are implied thioughout this act in branches ne- 
ceſſary, where they are not named. 2 Inſt. 679. 

A man makes a leaſe for years, rendering rent, the leſſor ouſts the lefſee and binds himſe'f in a ſtatute, 
the land is extended, and delivered to the conuſee, the leſſee re- enters, this is no eviction within this ſta- 
tute ; for jt appears by the preamble, that the conuſee muſt be clearly without remedy, &c. but here the 


conulee {hall have the rent reſerved, and the reverſion. 2 Inſt. 679. 
. 7 


| 38-1 
T Shall have fully and wholly levied or recovered the ſaid whole meh 
debt and da mages, nv ay 


ceived the whole debt by execution upon the ſtatute merchant, ſtatute ſtaple, or recognizance in ten- 


tutte of a ſtatute tapic, yet cannot the conulor enter tor he mult bold the land until be be latistten, 1 2! 
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34 Execution. 


only of his debt but of his cots, damages, labours and expences; otherwiſe it is in caſe of cl-pit, as Las 


| been ſa d, for theie, after the debt ſatisfied, the conuſor may enter; for tenant by elegit holds the land 
but until the debt is ſatisfied. 2 Inſt. 680. : 
Schily, This tatute mutt ger be taken literally, but according to the meaning; therefore where the 


letter is until he, &c. or his aſſigns ſnall fully and wholly have levied the whole debt or damages; if 
te nas affizned ſeveral parcels to jewera/ a/igns, yet all they ſpall bave the land, but till the whole debr be 
Piu. Co. Litt. 289. b. 


Tbeſe For the which the ſaid lands, tenements, and other Bereditamenta 


words are . ; , * 
not tobe f were delivered and talen into execution, as is aforeſaid : 


taken |:erally, but according to the meaning ef the makers of this law, and ever ſuch conſtruction is to 
de made, as the party grieved, and in equal miſchief may be relieved : and therefore if a ſeigniory con- 
ſoſting ct feal'y and rent be delivered in execution, and after the : ent became leck by ſuipiufage, and 
afer is evicted, he ſhall hare the remedy of this fatute; but it a viilain be aclive ei in execution, 


and the villain purchaſe land in fee, and the tenant by execution enter into te perquiſite of 


the il ain, and af.er it is evicted, he ſhall have no remedy by this ſtatute; the caule is apparent. 
2 Inſt. 68. 

Sthly, Where the words be {for the which the ſaid lands, &c. were delivered in execution) a diſ- 
ferfor conveys la ds to the King, who grants the lame over to A. and his heirs to hold by feaity, and 


20 l. rent, and after grants the ſeigniory to B, ——— B. knowledges a ſtatute, and execut on is ſued 


of the icigniory. A. dies without heir, and the conufee enters, and is evicted by the ditleitee, he ſhall 
have tic ad of this ſtatute; and yec it is out of the letter of the law, for the ſeigniory was delivered 
in execution, and not the tenancy; but he was tenant by execution of thoſe lands; and therefore 
withis the ſtatute. But the perquiſite of a viilein being evicted is out of the ſtatute, for he is tenant 
in fee ſimple thereof, and not tenant by execution. Co. Litt. 2$5. b. 20. a. 5 
| 7thiy, Where the words be {delivered and taken in execution), yet if after the liberate the conuſee 
enters (as he may) fo as the land is never delivered, yet is he within the remedy of this itatute, for he 
is tenant by execution. Co. Litt. 90. | | 


1 If jueg- + Then every ſuch recoveror, obligee, and recognize ſhall and may 
6-4 pany have and purſue a writ of ſcire facias out of the ſame court, from whence 
be awa:ded he ſaid former writ of execution did proceed againſt ſuch perſon or per- 
e ſons as the ſaid writ of execution avas firſt prrſurd, their heirs, exe- 
and ina Cutors or afſiens of ſuch lands, tenements, or hereditaments, as were 


writ of or had been then liable or charged to the faid execution returnable inta 


error the rhe ſame court at a certain day, being full 40 days after the date of 
Judgment is . 
aSrmed in Ihe ſame writ. | | 
B. R. the | Tn : 
renant by execution may upon eviction have a ſcire facias out of B. R. for it is the ſame court in 
equal miſchiet to the party grieved. 2 Inſt. 680. | 

Sthly, Where the ttatute ſays (then every ſuch recoveror, obligee and recognizee ſhall, &c.), and 
ſays not, their executors, 2dminiſtrators, or aſſigns, but they are omitted in this material place, yet 
by a benign interpretation this ſtatute hal. extend to them, becauſe they are mentioned in the next 
precedent clauſe of the eviction, and the remedy muſt by conſtruction be extended to all the perſons 
that appear by the act to be grieved ; a point worthy the obſervation. Co. Litt. 290. a. 

gthiy, * here the ftatute gives a fcire facias out of the ſame court, &c. if the record be removed 
by writ of error into ancther conrt, and there affirmed, the tenant by execution that is evicted ſhall 
have a 'cire facizs by the equity of this Ratute out of that court, becaule the icire facias mutt be 
grounded upon the record, et fic de fimilibus. Co. Litt. 290. a. f 

1-thiv, Where the ſtarute gives the ſcire facias againſt ſuch perſon or perſons, &c. that were parties 
to the firt execution, their . executors, or aſſigns, &c. this mutt not be taken ſo generally as 
Ge letter is; for if the frſt execution were had againſt a purchaſor, &c. fo as nothing was liable 
in his hands but the land recovered ; if this land be evicted from tenant by execution, no ſcite facias 
hail be awarded againſt him, his heirs, executors, or aſſigns; but it he has other lands ſubject to 
the execution, then a ſcire facias lies againſt him or his aſſigns, but_not againſt his executors; neither 
in that caſe can he have a ſcire facias upon the ſtatute aganſt the firſt debtor or recognizer, becauſe 
i gives it only againſt him, &c. that was party to the firſt enccution, his heirs, executors, or al. 
bens; but if there be ſ-veral aſſigns of ſeveral parcels of lands ſubject to the execution, one ſcire fa- 
ci2s upon this ſtatute ſhall lie againſt all the aſligns ; ſed eſt modus in rebus. This little taſte ſhall 
give a light to the diligent reader, not only to ſee into the fecrets of this ſtatute, but into others allo of 
the ke nature, Co, Litt. 240. a. | | 


L351] At which day the d:f:r:dant being lawfully warned, make default, 
or appear and do not fcb and plead a Sufficient matter gr cauſe, _ 
| than 
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than the acceptance of the ſaid lands, tenements and hereditaments, by 
the ſaid former writ of execution, to bar, avoid, or diſcharge, the ſail 
ſuit for the reſidue of the ſaid debt and damages remaining unlievied, 
or unreceived by the ſaid former execution ; then the Lord Chancellor, 
or other ſuch juſtice or juſtices, before whom ſuch writ of ſcire facias 
all be returnable, ſhall make eft/cons a new writ or writs out of the 
ſaid former record of judgment, ſtatute merchant, ſtatute ſtaple, cr re— 
cornizance of like nature and effect as the ſaid former ⁊urit of execution 
auvas, for the levying of the reſidue of all ſuch debt and damage as 
then ſball appear to be unlevied, unſatisfied, or unpaid, of the whole 
ſum or ſums in the faid former writ of execution contained; any law, 
cuſtom, or other thing ts the contrary heresf, heretsfere uſed in any ⁊uiſe 
notwithſtanding. | 
8. The conuſee of a fAatute-/taple died, his executors ſued an execu- 
tion in the Chancery, and the jheriff returned on the inquiſition, 
that the conuſor was dead, and alio an mguiſition of an extent of 
the lands of the conuſor, but did not mention any certain eftate, but 
generally that he was ſeiſed the day of the recognizance of the 
manor of Brod. where the name of the manor is Bor. without 
ſhewing what eſtate, &c. and yet a liberate iſſued upon this re- 
turn, and was returned ſerved, viz. that the executors had ac- 
cepted this according to the extent. The opinion of the juſtices 
ſhewn to the Ld Keeper was, that the executor, or the executor 
of the executor, if he received no profit of it, may pray a re-ex- 
tent upon this infuſficient and uncertain return; for the firſt was 
void; for (ſeiſitus) may be pro termino vitz, or in fee tail; in 
which caſe the land after his death 1s not extendible, and therefore 
where the death of the conuſor appears on the return, it ought to 
be found that he was ſeiſed in fee only. Dyer, 299. a. pl. 31. Paſch. 
13 Eliz. Anon, | | | | h 
9. If execution be had on a puiſne fatute, and the ſame is after- 
wards awvnded by a more ancient ftatute, and afterwards the ancient 
ſtatute is ſatisfied, the puiſne recognizee may re-enter without 
ſuing forth any new execution; per Manwood Ch. B. 3 Le. 239. 
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2 328. Mich. 32 & 33 Eliz. in the Exchequer, in Curſon's 
caſe. | 

10. It part of the land be evied, the party ſhall not have remedy | 
upon the ſtat. 32 H. 8. cap. 5. per Coke Ch. J. to which Crook -— 
J. agreed. And the Court held it to be no difference, though i 
be the judgments were given in ſeveral courts againſt ſeveral perſons, 
7 and at ſeveral times, and where it is but one judgment againſt one — 
perſon. Godb. 258. in pl. 35 5. Paſch. 12 Jac. B. R. | 
11. If a latter extent be avoided by an ancient extent, after the | 
ancient extent be ſatisfied the latter extent ſhall have the land ac- | 
cording4o his firſt extent, and without any re-extent. Brownl. 39. f 
Mich. 10 Jac. Anon. | | 
12. If execution be lawful, and upn lawful proceſs, and the Palm. 447. ; 
party is delivered out of execution, then he ſhall not be taken 3 a , 
Lat. 


again in execution; bur if he is taken in execution p27 erronecus 
proceſs, and he is delivered out, be may be taten again in execution , 


tor the firſt execution was erroneous, and is no record, it bein 9 
| D 4 | | reverſed; 


192. S. C. 


e 


3 Execution. 


reverſed; per Doderidge J. Godb. 372. pl. 461. Paſch. 3 Car. 
B. R. in caſe of Fiſh v. Wiſeman. 

13. Judgment againſt the defendant in C. B. and after the year 
a ca. ja. was awarded without a ſci. fa. and the detendant taken, 
who brought a writ of error in B. R. and the defendant was dif- 
charged ; afterwards the plaintiff ſued out an alias ca. ſa. without a 


ſci. ja. and the ſheriff returned cepi, and thereupon the defendant 

moved to be diſcharged, becauſe he being once in execution and 

Jet at large, ſhall not be in execution again, but held, that being 

[ 36 7 not lawtully in exec ution and the execution being reverſed, he may be 

| treten in execution again. Lat. 192. Hill. 2 Car. Wiſcman v. 
Fiſh. | | | | | 

1 14. After an hab. fac. pr/:ionem executed, be it by ſheriff or 


I. 33. : : a8 8 
Lorctes v. voluntary delivery of poſſeſlion, if the party be turned out again by 


4 15M defendant's means, be may have a new hab. fac. poſſeſſionem by 
ir ere be motion in court, and attachment againſt him. But / after quiet 
zgreement poſſeſſion ethers enter, he muſt have new action or reſtitution, or 
to deter elſe by this means by practice the ſheriff may turn out any of his 
poiteilion in Y | 7 e Spe OP 
Future, fit after-leſſees on nonpayment of rent. Nota pro regula. Keb. 779. 
de den e a pl. 22. Mich. 16 Car 2. B. R. Ratcliit v. Tate. 

New tit ä c 
may be had, but after the year there muſt be a motion for it in court. Sid. 224. pl. 15. Mich. 
16 Car. 2. B. R. Ancn. ſeems to be S. C. and is, viz. nota, that hab. fac. poſieſions ſhall not be 
granted af er the year after the judgment without motion in court; and if it be once executed, though 
the par t es ate turned out im medlateiy by a trick, yet they cannot have a hab. fac. poſleſlicuem without 
mot on in court. — . P. and fame diſtinction as in Keb, ſupra, per Holt Ch. J. Le, Raya. 


Rep. 482. Irin. 11 W. 3. in caſe of the King v. Harris. 


Cogriforof 15 It ſeems there ſhall be no reccxtent en Natute-flaple after the 


N extent filed. Sid. 356. Hill. 19 & 20 Car. 2. B. R. Anon. 


lands in ſeveral counties, and cogniſee extended in one county only, and the extent was returned and 
filed. Ld. C. Macclesfield, upon a petition, gave leave that a tpecial prayer be entered on the record of 
the extent, ſkewing that the cogniſor died ſeiſed in fee of lands in ſeveral other countics, viz in S. N. 
&c. and praying that the conuſee be at liberty to ſue out extents upon the lands in all thoſe countics, 
2 Vins.'s Rep. 91. Hill. 1722. Oats leſice of oli v. Robinton, 


16. In debt upon a judgment, the deſendant pleaded, that he awas 
taken upon a ca. fa. and committed to the marſhal of B. R. and that 
he kad paid the money to him in ſatisfaim of the judgment. Ad- 
judged no plea, becauſe the marſhal has nothing to do to receive 
the debt, but to detain the defendant in priſon till he has paid the 
plaintiff. 2 Lev. 203. Trin. 29 Car. 2. B. R. Tailor v. Bekon. 

17. Bill to have @ flatute re- extended on other lands; defend- 
ant who was an incumbrancer of thoſe other lands pleads the for- 
mer extent, and an inquiſition and liberate, and avers it to be one 
and the ſame ſtatute. Plea allowed. Fin. R. 287. Hill. 29 Car. 2, 
Wolmer v. Bendiſh. | 

18. By acceptance of lands on a liberate plaintiff is concluded 
to have other execution againſt the goods. 3 Lev. 269. Paſch, 
2 W. & M. in C. B. Barker v. Dye adminiſtrator of Dye, 


* „ -- {3 o 


op 


Execution. 


(U. a. 4) After Delivery by Parliament. 


1. N in execution had a writ of privilege of parliament, upon 
which the ſheriff ſets him at liberty, yet he ſhall be taken 
in exccution again after the parliament is ended. Godb. 373. 
by Hyde Ch. J. cites Dyer, 59, 60. [Paſch. 37 H. 8.] Trewin- 
yard's caſe. | | 


Heath's Maxims, 279. cites S. C. and ſays it was reſolved, firſt, That the privilege 


Lat. 193. 
S. C. cited 
by Dode- 
ridge .— 
Pam. 448. 
S. C. cited 
by Dode- 
ridge.— — 
was grant- 


able, notwithſtanding the execution; becauſe the king and realm have an inteteſt in the body 


Of every burgels of parliament, and the commonweal ſhall be preferred before the intereſt of any private 
Secondly, That after the parſiament endes, he might be taken in execution again; for 


perſon. 


that the plaintiff ſhall not be prejudiced in his execution. by the act of the law, which doth wrong to 


no man. 


2. I Fac. 1, cap. 13. f. 1, 2. F any perſon being arreſted in 
execution, and by privilege of either houſe of parliament ſet at liberty, 
the party at whoſe ſuit ſuch execution was purſued, his executors or 
adminiſtrators, after the privilege of that ſeſſion of parliament, in 

ohich ſuch privilege ſhall be granted, /hall ceaſe, may ſue forth a new 
qvorit of execution, as if no ſuch former execution had been ſerved. 
And no ſheriff or officer, from whoje cuſtody ſuch perſon arrefted ſhall 
he delivered by privilege, ſhall be charged for delivering out of execution 
any ſuch perſon by privilege of parliament fet at liberty. 

S. 3. This aft ſhall not diminiſb any. puniſhment, to be by cenſure 
in parliament inflicted upon any perſon, which ſhall make or procure 
ſuch arreſt. = | | 

3 In an account againſt B. judgment was given quod com- 
putet, and before the auditors, he makes an uncertain account, 
and was committed till he had made a full and perfect account, and 


after B. was delivered by privilege of parliament ; proceſs was 


prayed to retake B. and to bring him again into the court, and it 
was thought not to be within the ſtatute of ro Jac. becauſe B. 
was not in execution, nor for any certain duty. And by the Court 
a new cap. ad comput. ſhall not iſſue, for then all that was done 


before the firſt auditors will be annulled, as 1 E. 5. I. b. But a 
ſpecial writ ſhall iſſue, reciting all the matter, and to bring him 


again into court, and being there he , be committed to priſon by 
the Court, there to remain until, Oc. ut ſupra, which was done 
accordingly. Noy, 17. Breerton's caſe, 


(U. a. 5) After Dying in Execution. 


1. IN debt it was agreed arguendo, that if a man takes a body in 

execution by ca. ſa. and the party dies in priſen,, he ſhall not 
have execution, but if he Stabes, the party ſhall have account 
azainſt the warden; per Priſot. Br, Execution, pl. 8. cites 
33 H. 6. 47. 
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37 Execution, 


2. 21 Fac. 1. cap. 24. The parties at whoſe ſuit any perſon foalt 
Hand charged in execution for any debt or damages recovered, their 
executors or admini/irators may, after the death of the perſon ſo charged, 
and dying in execution, have new execution again}? the lands and te- 
nements, goods and chattels, of the perſon 2 "Sons ied, as they might 
have had if ſuch perſen had never been in execution. 

S. 3. This act ſhall not give liberty to any perſon at whoſe ſuit any 
ſuch party ſhall be in execution, and die in execution, te have any new 
execution againſt any lands or hereditaments of ſuch party dying in eker 


cution, which fall after the ſaid judgment be by him ſold bona Jide for f 1 
the payment of any of his creditors, and the money awhich ſhall be paid 1 
fer the lands ſo fold, either paid or ſecured 10 * f his creditors in ; os 
di charge of their debts. 9 


1381 5 : 
Fol. og (X. a) What Execution may be after other. 
: 5; 


After Capias or Fieri Facias. 


* 1 
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1 . AFTER a fieri facias prayed of record he may have an 9285 | 
4 1 Contra 27 E. 3. 89. b.) | 
Þ+ ifzh. Fxe- 
A — oh. C2. Aſter a fer: facias . nihil, an * lies, 30 E. 3. 24; J 
120. cites S. C. S. P. Br. Elegit, pl. 20. h 
£$ HD 
. | 1 Br. + After a Gs facias he may have an 2 . 7. 13. 
-K Ccudon, Pi. 2 8 
| Gel cites 47 E. 3. 26. b.] | 
| oh go 1 Br. Elegit, pl. 5. cites S. C. Br. Execution, pl. 128. cites S. C. Fitzh. f 
2 | Execution, pl. 123. cites Hul. 50 E. 3. S. P. and ſeems to intend 5. C. | 
| 
4 Br, Frecu- [4- So after a fieri facias he may have a capias. 15 H. 7. 15. 
# tion, pl. 72. 21 l. 7. 19. b.] J 
4 S. P. cites ( 
1 21 H. 7. 19.—— Br. Exigent, pl. 40. cites S. C. Het. 159. S. P. . part of the debt is 
1 Gatisfied. Hill. 5 Car. C. B. Cave v. Fleetwood. | 
| Fieri faciazs [y. If a man recovers debt againſt B. and levies part of the c 
2 . debt by Heri facias which is returned, yet he may take the body of B. i 
the ſheriff in execution by a capias for the re/idue of the debt. M. 4 Ja. B. R. ] 
. bee per Cur. reſolved between Carr AND CoprING.J 
qo C - 
vit 10 J. & quod non habet plura bona, by which the plaintiff had other fieri facias, upon which the 
ſheriff returned quod n hil habet, by which the plaintiff prayed ca. ſa. and had it for the reſidue; quod 7 
nota. Br. Executions, pl. 101. cites 18 E. 4. 11. | 0 
In debt the plaintiff recovered 400 l. and upon a fieri facias 1001, was levied and returned. After- 
ward: a cap. ad fatisfaciendum ifſued for the whole 4001. whereas it ought to have been only for the re- F 
maining zog l. and the judgment of execution was reverſed ; for the levying the 1001 was returned 0 
ot record upon the fieri facias. Mo. 598. pl. 319. Mich. 34 & 35 Eliz. Wells v. Denny. —— Cro. 
E. 344. pl. 15. Dennis v. Wells. Mich. 35 & 36 Eliz. S. C. held accordingly, that it ought to have 
Tae meutlon of the money levied before. l 
[6. If tuo are bound jeintly and ſeverally, and judgement given Te 
againſt them upon ſeveral precipes, the plaintiff ſhall not have a : 


feri facias againſt one, and a capias ad fatisfaciendum againſt the 
| other, 


H 


8 
* 

5 
LY 

* 

5 
8 
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Execution. 
ether, but ought to have but one manner of execution againſt both, 


M. 11 Ja. Be} . 
7. If a capras ad ſatigfuciendum be awarded, though the ſheriff 


returns à 126 eft inventus, yet he ſhall not have other execution 


after. 20 E. 2. Execution, 132, ] 
[8. If a man recovers debt or damages againſt B. and after B. i 


put in execution for this upon his prayer, he ſhall not after have an 


elegit or fieri facias againſt him for it. 22 AM. 43. 47 E. 3. Exe- 
Cution, 41. he thall not have clegit.] 


Rr. Execu- 
tion, pl. 79. 
cites S. C. 
tor the tak 
ing of the 
body at his 


ſuit or prayer is full execution. 


o. If a man recovers debt againſt B. and after B. is put in exe- 
cution by force of a capias ad ſatisfaciendum, the plaintiff has de- 
termined his election, fo that he cannot after have an elegit or 
Keri facias. M. 43 and 44 Eliz. B. R. per Cur.] 


And though 
he ſues out 
a capias and 
fieri facias 
at the ſame 
time, yet 


if the defendant be taken on the ca. fa, the Court will quaſh the fidri facias. For per Cur. though 
® plaintiff may for his own ſecurity take out 2 writs, yet he can execute but one. 8 Mod. 302. Trin. 


10 Geo. 1725. Stamper v. Hocſon. 


10. If A. he taken in execution upon a capias ad ſatisfaciendum 
at the ſuit of B. and eſcapes from the ſheriff, and no return is made 
of the aurit nor is it filed, non any record made of the award of the 
capias, B. may have a /cire facias againſt A. upon the judgment, and 
ſo after have elegit or any other writ. P. 8 Car. B. R. adjudged 
upon a demurrer between SIR RORRRT MouNSON AND CLAYTON. ] 

[11. So if A. be taken in execution upon a capias at the ſuit of 


B. and e/capes from the ſheriff, and all this is pleaded and confeſſed upon 


a demurrer, but it is not pleaded that the capias was filed or returned, 
B. may have new ſcire facias againſt A. to have execution, and 
ſo after have elegit or any other writ. P. 8 Car. B. R. between 
SIR RopBerT MounsoN AND CLAYTON, adjudged upon a de- 
murrer, the which intratur Tr. 7 Car, Rot. 1343. I myſelf being 


of defendant's counſel.) | | 
12. In falſe impriſonment the defendant was condemned in da- 


mages, and fer! facias awarded and returned nihil, and therefore 


ca. ſu. iſſued quod nota, that upon return of nihil a capias lies after 
fieri facias. Br. Execution, pl. 19. cites 45 E. 3. 19. 


Elegit, pl. 20. cites tit. Elegit in the old tenures. 


13. Sheriff on a fieri facias /evies the money and delivers it to the 
perty, yet if it be not paid in the court, the party may have a new 
exccution, and it is no plea to ſay that he paid the ſame to the 
party; for it is not of record with paying the money in court. 
Godb. 147. pl. 188. cites 11 H. 4. 50. 

14. If a man takes elegit, he ſhall not have + ca. /a. nor Þ fi. fa. 


after; per Davers; and this ſeems to be where the elegit is /erved. 


Br. Execution, pl. 8. cites 33 H. 6, 47. 


*[ 39 ] 


8. P. Br. 
Execution, 
pl. 64. cites 
15 H. 7. 
14, 15.— 


S. P. Br. 


8. . Br. Exigent, pl. 13. cites 25 E. 3 19. 


48. P. ana 


this where 
a man takes 
elegit, and 
the ſheriff 


returns that the defendant has no goods nor land after, &c. by which he prayed capias, and could not 


have it. Ibid pl. 64. 15 H. 7. 14, 15. 
5. . Br Elegic, pl. 20. sites Oid Tenures tit. Elezit. 


15. Detinue 


J S. P. Ibid. pl. 93. cites 5 E. 4. 41. 
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Execution. 


Ts. Detinue of a box of evidences ; the plaintiff died after judgment 
and befcre execution, and by award the executor ſhall have fiert facins 
fer the damages and diftringas fer the box and evidences, upon which 
the ſheriff returned iſjues 13s. and upon the fieri facias quod cepit grana 
ed wvalenc* bol. ad quid non invent emptores, and the damages were 
800. and that the defendant had no lands, tenements, nor goods, up21t 
avhich to make execution, by which the Court awarded capins for the 
reſt of the damages, and writ of venditioni exponas to ſell the grain, 
and capias to deliver the box and evidences againſt the defendant. 
Br. Execution, pl. i103. cites 20 E. 4. 3. | | 

16. Note, per Fairfax, in a caſe of a ſtatute ſtaple, where a man 
recovers debt or damages, he may chooſe to have ca. ſa. or elegit, and 
if he tales the ca. fa. he ſhall nat have elegit. Br. Execution, pl. 64. 
cites 15 H. 7. 14, 15. | . 

17. Upon a ca, /a. to the ſheriff of Middleſex, he made a pre- 
cept to the bailiff of the liberty of the dutchy of the Savoy, 7 tale 
the debtor ad reſpondend the plaintiff when it ſhould be ad fatistac', 
and the bailiff returned the precept executed, and the ſheriff returned 
a cepi corpus ſecundum exigentiam brevis. Though the ſheriff had 
by this means charged himſelf to the plaintiff ſo as he might de- 
mand execution againſt him, yet becauſe the defendant was never 
taken in execution for the debt, but was taken only ad reſpondend', 
the plaintiff may take neu proceſs againſt the defendant. Yel. 52, 


Mich. 2 Jac. B R. Wood v. Holborn. 


18. Judgment in debt upon ſeveral præcipes was had againft two; 


one of them was taker upon a ca. fa. and afterwards a fi. fi. i ed 


again the other; but the Court held it clearly, not to be good, 
but that he might have a capias againſt both, but not a fieri facias 
againſt one, and a ca. fa. againſt the other. Godb. 208. pl. 296. 
Mich. 11 Jac. C. B. Roſſer v. Welch and Kemmis. | 

19. Two were bound in a bond jointly and feverally,” and plaintifF 
brought ſeveral præcipes againſt them, and had ſeveral judgments againit 
them, and took out a fieri facias againſt one, and a ca. fa. againſt 
the other; Hutton J. held, to which Harvey J. agreed, that he 
ſhall have the ſame execution againſt both; for as this ought to 
be one ſatisfaEtion quoad ſatisfactionem, ſo it ought to be for the 
manner alſo, and thought that in this caſe the capias was not well 
awarded. Win. 112. Mich. 22 Jac. C. B. Holt v. Holt. 

20. If on a fieri facias al! rhe money 7s not levied, the writ muſt 
be returned before the ſecond execution can be taken out ; for 
that muſt be grounded on the firſt writ, and recite that all the 
money was not levied of the firſt. 1 Salk. 318. pl. 1. Paſch. 
IW. & M. B. R. Oviat v. Vyner. 

21. A man ſhall have a # fa in infinitum till the debt be ſa- 
tisfied, with this difference, that the /a/? muft always recite the 
fermer, and what is levied by them, that the detendant may not be 
overcharged; per Northey, 12 Mod. 356. Paſch. 12 W. 3. B. R. 
Pullen v. Purbeck. | | 

22, If one /evy part of his debt by fieri faciar, he cannot aſter 
take a ca. /a. for the whole, but his way is to return the fi. fa. by 

| | . | | which 


— = 


Execution. 40 
which it may appear how much is levied, and then take a ca. ſa. | 
for the reſidue, per Cur. 6 Mod. 223. Mich. 3 Ann. B. R. Anon. 

23. An aim was laid in the county of S. and the plaintiff had 

judgment, and took out a fer: facias directed into the county of V. 
avithout a te/latum, &c. and the attorney afterwards perceiving his 
miſtake, ſued out a teftatum fieri facias into S. but the ſheriff had exe- 
cuted the firil writ before it came, and afterwards he executed the 
ether writ. But the execution was ſet aſide; becauſe the firſt 
writ being executed, the theriff could not regularly execute the 
other. 8 Mod. 282. in caſe of Goddard v. Gilman, cites Mich. 
1725. White v. Cornwall. 


(X. a. 2) Reſtitution awarded. 
In what Caſes. 


bs 1 waſte the defendant was condemned in damages, and his land Finch. and 


in execution by elegit, and prayed a ſcire facias to re-have * 
* . . . x 0 3 a 

his land, upon ſirmiſe that all is paid except 104. which he tendered it may be 
te the Court, and had it. Br. Elegit, pl. 3. cites 44 E. 3. 14. the land is 


12 n. P er 


Thorp, this does not appear to us, and therefore the “ plaintiff ſhall have his prayer; quod nota, Br. 


Scire Faclas, pl. 32. Cites S. C. 
* The defendant in the action of waſte, who now prayed ſcire facias. 


2. A ca. ſa. was not executed till after the day of the return, and [ 41 J 
after the day the writ was altered in the tefle from tres Mich. to 
tres Trin. and the writ /% altered and unſealed was delivered to the 
ſheriff of London, who made a warrant to a ſerjcant, who arręſted 
the defendant and put him in priton, and afterwards the writ was 
fealed ; and by order of the Court the writ was received, and the 
defendant committed to the Fleet. D. 241. pl. 50. Mich. 
7 & 8 Eliz. Anon. 3 

3. If the Serif /ells a term upon a fleri facias and afterwards 5 _ yOu 
the judgment is reverſed, the party ſhall not be reſtored to the Fü in 
term, but to the money only, if the /ale be without fraud, per Scacc. in 


tot. Cur. Mo. 573. pl. 788. Mich. 41 & 42 Eliz. B. R. Anon. 1 


Cur, and takes a diverſity between a ſale of goods of a per ion outlawed, and of a ſale on a ſieri facias, and 


that the reaſons of this diverſity are 1ft, That if the ſale by force of a fieri facias ſhall be avoided by a 


ſubſequent reverſal of the judgment, no one will buy, and conſequently no execution will be made. 
2dly, In caſe of a fieri facias the ſheriff is compeliab.e to levy the debt of the goods, &c. of the de- 
fendant, and therefore it is highly reaſonable that it ſhall ſtand. But in the caſe of cap. utlag. the 
ſheriff or eſcheator is not compellable to ſell, but may keep them to the uſe of the king, and ſays, 
that with this accords Dyer, 363. pl. 24. and cites 3 E. 3. 51. that rec:mpence in value upon voucher 
once lawfully executed ſhall not be deveſted though the demandan:'s title to the land which he recovered 


be afterwards diſaſurmed and evicted. —8 Rep. 143- a. Paſch. 8 Jac. in Drury's caſe, S. P. 
per Cur. and they took a diverſity between meſne acts done in execution of juſtice, which are com- 
pulſary, and acts which are voluntary. 2 Le. 92. pl. 115. Mich. 26 Eliz. B. R. in cafe of 


Amnerv Loddington, S P. agreed per Cur. Where the ſheciff by fieri facias ſells the term or goods of 
a perſon who has right, to diſpoſe of them, againſt whom judgment is given, ſuch ſale ſhall Rand after the 
Juogment is reverſed; and where the defendant has only a temporary right of a term, and a remainder 
is to others, the ſale ſhall ſtand good during ſuch temporary rigut. Jeak. 264. pl. 66. cites Amner's 
Cale the S. C. as that of 2 Le. 92, 


4. Aſter 


44 Executton. 


4. After judgment in ejetment, and an habere facias poſſoſſio- 
nem, a writ of error war brought, and a /uperſedeas granted, di- 
rected to the ſheriff, and ſhewn to him to ſtay execution, notavith- 
Handing which he did execution. This was held an apparent con- 
tempt, and a writ of reſtitution was awarded. 2 Bulſt. 194. 
Hill. 11 Jac. Thomas v. Owen. | 

5. Before execution the defendant brought a writ error, and 


the record was removed into Cam. Scacc. but the ſheriff levied the 3 
money on an execution taken out of B. R. By Roll Ch. }. this being „ 
after a verdict and judgment, the writ of error is no ſuperſedeas; 1 
and ſo it is miſchievous both ways; but bid them take a ſuperſe- 1 
deas quia erronice emanavit to ſuperſede the execution; for it . 
was ill awarded; and ordered them to take the money out of the E | | 
ſheriff's hands. Sty. 414. Hill. 1654. Wingfield v. Valence. > 
110. 20. 6. Note for a rule, that if there be judgment in debt by non um { | 
= | i informatus with a ceſſet executio till ſuch a day, the Court on motion WM 
Car. 2. will ſet it aſide, and grant reſtitution ſi, & c. but if the judgment is 
_—_— entered abfelutely, and an agreement is afterwards made, that no exe- 
Wi . . . . | | 7 
faid that be cition ſhall be before ſuch a day, yet if execution be taken out before 
| bad known, the day, Twiſden ſaid he would not relieve it upon motion, but 
ws 1 _ the party grieved muſt bring action on the caſe. Sid. 379. pl. ga XK 
given, ans Mich. 20 Car. 2. B. R. Dawſon v. Bayly. | f 
there is an | | . 3 . 
t between the parties not to take out execution till next term, and they do it before, that the 1 ] 
Court has ſet all afide. . | ES - 
7. Judgment was had in an aftion laid in Staffordſhire, and the | g 
plaintiff ſued out a teſtatum fieri facias into Worceſlerſhire ; it was 2 2 
moved that this was irregular, becauſe no heri facias went firſt "7 A 
into Staffordſhire ; but non allocatur; for the fieri facias upon = el 
| which this teſtatum is founded, is returned of courſe by the at- 8 p 
. 1 42 ] tornies, as originals are; if you ſearch the roll you may find one, 8 7. 
and that is ſufficient. 2 Salk. 589. pl. 2. Mich. 7 W. 3. B. R. 3 * 
Palmet v. Price. | h 
8. If office find a man has 20 acres, when in truth he has but 1 
| 10, and thoſe 10 are extended, the execution is good while it 3 10 
i ſtands; per Holt; but he ſeemed to be of opinion he might be - 
[8 relieved by audita querela. 12 Mod. 357. Paſch. 12 W. 3. B. R. | fie 
# in caſe of Pullen v. Purbeck. = 
. 9. If writ of error pending plaintiff dies, and execution taken 5 act 
out without acquainting the Court therewith, it will be ſet aſide for 3 y 
fi irregularity; otherwiſe if the Court be appriſed of it; per Holt 22 ; 
# Ch. J. 12 Mod. 494. Paſch. 13 W. 3. B. R. Anon. 4 
a 10. A fferi facias on a judgment in debt in London being exe- * 
euted in Middleſex, without a teſtatum fieri facias into London, was 3 
| ſet aſide as irregular ; but the plaintiff moved, that he having a tit: 
| - judgment with releaſe errors that the goods might remain in the Po 
„ ſheriff's hands, and not be delivered to the defendant, who was a 7 tie 
14 r man; for by that means the plaintiff would loſe his debt; | ie 
5 Car der Cur. when the execution is ſet aſide, the goods taken muſt ; * 
| F be returned, becauſe there can be no colour for the ſheriff to de- | 
— tain them. 2 Mod. 282. Trin. 10 Geo. Goddard v. Gilman. 


le 


he holds the law to be clear contrary. 


Execution. 


5 (T. a) What Execution may be after another. 


After Elegit. 


Di. 17 a man prays an elegit, and it is entered of record, he cannot 

aſter reſort to any other writ of execution, becauſe he has 
made his election. * 19 H. 6. 4. b. Tr. 15 Ja. B. R. between 
ANDREWS AND Corr, per Curiam, and + by the clerks of B. and 
B. R. that this is all the courſe within the year after the prayer. 
Contra Hobart's Reports, in caſe of 4 FosTER AND JACKSON's 


CASE, 79+] 
1451, Mich. 13 Geo. and judgment according to Hobart. 


[2. If a man recovers in B. debt or damages, and prays an elegit, 
hich is entered of record, and after the record is removed into B. R. 
by wwrit of error, where the judgment 7s affirmed within the year, 
the plaintiff may have execution in B. R. by capias or fieri facias, 
becauſe it is another court than that where he had made his eles- 
tion before. Tr. 15 Ja. B. R. between AxDREws AND Cope ad- 


judged per Curiam, præter Doderidge, who ſeemed e contra. ] 


[3. If a man ſves an elegit, and it is returned nibil within the year, 


he ſhall have a capias after, or a heri facias within the year. Tr. 


15 Ja. B. R. between ANDREWS AND CorE agreed per Curiam 
and the clerks of B. and B. R. who faid that it is their common 
courſe to have it within the year after the prayer. M. 15 Ja. B. 
this was ſo agreed per Curiam in the fame cafe, || Hobart's Re- 
ports, 79. 47 E. 3. Execution, 41. upon elegit returned that he had 
but two marks of rent, and held that he g may have the advantage 
which was at the common law (it ſeems heri facias), and fo there 


| held, that if he had not execution of the damages upon the firſt 


writ (it ſeems by this it is intended that a nihil is returned), he 
may have a new writ. Contra © 3o E. 3. 24.] 
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S. C. cited 
by Hobart 

Ch. J. Hob. 
—— — 
+ Fol. 905. 
— 
Rep. 57. in 
caſe of Foſ- 
ter v. Jack- 


ſon, but ſays 
1 S. C. cited per Cur. Ld. Raym. Rep. 


I Hob, 57. 
cites S. C. 
q Fitzh, 
Execution, 
pl. 126. cites 
S. C. held 
that plain- 
t.tf might 
ſue a ficut 
alias if the 
tenant came 
to lands or 
goods after. 
wards, but 
that he ſhall 
never have a 
Capias nor 


fieri facias ; and Thorpe ſaid that the reaſon is, becauſe the entry is that ſuch a one came et elegit ex- 


ecutionem ſuum de medietate, &c. the which is the moſt high execution. 


S. P. for it is no rea- 
fon that the plaintiff ſhall be without execution, and he cannot be well conuſant of the land, nor of the 


act of his adverſary, by reaſon of the ſecret alienation. Br. Exigent, pl. 40. c tes 21 H. 7. 19... 


Le. 176. pl. 247. Hill. 21 Eliz. B. R. Palmer v. Knoullis, S. P. adjudged. 
pl. 50. Knowles v. Palmer, S. C. & S. P. adjudged. 


[4- If a man prays an elegit, and it is entered of record in B. and 


Cro. E. 160. 


9 43 ] 


takes out the writ, and before the return of it the record is removed 


n B. R. where the judgment is affirmed within the year, and after 
it is affirmed to the Court that the Aera had returned his writ ſerved 
in Bank, yet the plaintiff may have a capias, becauſe this allega- 
tion does not appear to the Court, and now it is impoſſible that 
it can be returned here, and fo it is more ſtrong than if a nihil 
had been returned. Tr. 15 Ja. B. R. between ANDREWS AND 

1 Co 
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43 | Execution. 
Corr adjudged per Cur. præter Doderidge, who ſeemed e contra 
for the election upon the roll.] | | 
Elegit as [5. If a man ſues an elegit, and upon this certain goods are taten 


to goods in execution and ſold for part of the debt, and this returned, yet he 


is but a fier1 5 3 A ; 
facias. 3 may have a capias after, for now this is in effect but a fieri facias, 


Keb. 649. no land being extended, and fo it is but a nih:/ for land. Hobart's 


pl. o. 4 
Paſch. 28 Rep orts, 81 ] 
Car. 2. B. R. in caſe of Jevan V. Love. 


ro. E. 166. [G. If a man ſſies an elegit upon a recovery, and the ſheriff re- 
ls Os 171 7 ; * , 

= | . turns that he had made partition of | lands of the defendant by the 12 

Palmer, S. C. furors, but he cannot deliver the moiety to the party according to the 


adjudged.— qvrit, becauſe all the land is extended toe anther upon a ſtatute, he 


Le. 176. pl. may after have a capias ad ſatisfaciendum; for this return is 4. 


247. S. C. . 5 
adjudged. one with a nibil returned; for non conſtat by the return when the 


plaintiff ſhall have execution, nor can the plaintiff have any be- 
_ nefit by this writ of elegit, for after the extent ended he ought to 
have a new elegit, and not a levari facias. M. 31 & 32 El. B. R. 
adjudged between PALMER AND KNOWLEs.] 
One cannot [/. If a vcid elegit be filed, yet after the year he may have a 
have an ele- new elegit. M. 10 Jac. B. R.] 
git after a a 
tormer elegit if lands are thereby found and the eleg't filed ; per Glyn Ch. J. Sty. 455. Paſch. 1655. 
cites it as adjudged in Hobart's Reports. 8 


8. Execution ſhall be made / the rent which the vouchee has by 


reverſion in tail, and yet the rever/i5n itſelf cannot be put in exc- 
cution, and there when the vouchee dies, the executor is diſ- 
charged immediately, and the heir in tail ſhall avoid it. Duzre, 
if he who recovered the rent ſhall have ther executgn. Br. Exc- 
cution, pl. 143. cites 17 E. 3. 11, 12. 
S. C. cited g. Decies tantum, the plaintiff recovered and had elegit, and the 
4 x S7e ſheriff returned nißil, and the defendant was taken pro rege pro exec 
> & . and ſia, and the plaintiff prayed that he may remain in priſon alto 
that as to for his execution. Kirton {aid, no; for you have diſcharged his 


5 body by the taking of the clegit. Per Belk. we will adviſe. 
e Br. Execution, pl. 131. cites 50 E. 3. 4. 


ſwered by 
Belknap that they would be adviſed of that. And ſee Ld. Hobart's further remarks there. 


[ 44 ] 333 
Br. Elegit, 10. If a man prays elegit, he ſhall not reſort to any other exe- 
e cution after; for this ſhall be entered in the record, and it is at 
cited Hob. his election. Per Newton Ch. J. ad quod nemo reſpondit. Br. 


57. incaſe Execution, pl. co. cites 19 H. 6. 4. 
of Forſter 8 2 4 


v. Jackſon by Hobart Ch. J. as a great opinion againſt two juſtices that had granted it, and ſays that 
it is cited 5 E. 4. 41. to have been ſo adjudged 30 E. 3. and that 15 H. 7. accordeth, but that it ſaith 


that after a capias you ſhall not have an clegit; but an alias elegit or an elegit in diverſe count es one 
after another the plaintiff may have, as thc books are 21 H. 7. 9. 4& 5 P. & M. Dyer, 162. But 
theſe books notwith*anding (whereof there is never a judgment but one, viz. E. z. cited, which he 
fays te finds not} ke hoids the law to be clean contrary, and that where the party takes an eegit and can 
have no fruit of it, he may retort to another execution, though the election be entered of record ; yet 
18 E. 2. Fitch, Execution, 140. One had execution into Norfolk, and the ſheriff returned exe- 
cution of half 24 acres, and the plaintiff prayed a ncw clegit into Sutfolk but was denicd all but Nor- 


folk, which (he Lid] is an error. | | 
26. It 


A a 


Execution. 1 44 


11. If I recover damages againſt two, and chogſe execution againſt 
the one, I ſhall not have ca. /a. againſt the other, nor ſci. fa. nor 
writ of debt; for I cannot after change my execution. Br. Exe- 
cution, pl. 8. cites 33 H. 6. 47. Per Danby. | 
12. Bill of zreſpaſs in B. R. paſſed for the plaintiff, and he prayed 8. C. cited 
elegit and had it, and it was returned nibil, by which ca. fa. was vy Hobart 


granted, and per Markham Ch. J. of B. R. and J. of C. B. A Pg wy 


man ſhall not have ca. ſa. after elegit, becauſe it is the moſt high exe- 


cution, and the entry is, quod querens venit & elegit executionem 
ſuam de medietate. Br. Executions, pl. 93. cites 5 E. 4. 41. 
13. And ſuch matter was adjudged M. 30 E. 3. that a man 
ſhall not have capias after elegit, and fo was the opinion of New- 
ton. 19 H. 6. But upon nihil returned he may have elegit ficut 
alias, Ibid. | 

14. A man recovered debt ani damages by judgment and had elegit, Br. Elegit, 
and before the writ ſerved the year expired, by which he brought 1 
ſcire facias, which was returned ſerved, and the defendant did not pr. Scire 
come, by which he prayed ca. fa. and had it, notwithſtanding that Facias, pl. 


he had elegit before; for though the elegit is given by ſtatute, yet . 


this does not reſtrain execution which was at the common law cited in caſe 


at . i p 4 1 - 1 f Forſter v. 
before; per Cur. Br. Execution, pl. 99. cites 17 E. 4. 4 * _ 


Hobart Ch. J. in delivering his opinion in that caſes 


15. If a ſheriff returns upon an elegit, quod def. i habet in 8. P. Br. 
terra ſed alii ſunt ſciſiti ad ejus uſu, new elegit ſhall iſſue of the Elegit, ple 


: . : e ; 11. cites 
moiety of the land in uſe; per opinionem Curiz. Br. Execution, S. C. Brook 
I. 2d cites 21 II. o 1 1 | ſays quæte 

* ; 3 - | by what 


law, it ſeems by the ſtatute 1 R. 3. 


16. And per Fineux, if elegit be returned nibil in one county, the S. P. Br. 


plaintiff may have e etegit in another county. Ibid. _ Elegit, pl. 
11. cifes 
S. QC. 


Execution, 140. contra. 


17. A man may have ca. Ja. after elegit ; per all the juſtices. 
Br. Execution, pl. 72. cites 21 H. 7. 19. | 

18. Several writs of elegit may be in ſeveral counties for the in- 
tire debt, D. 162. b. pl. 51. Trin. 4 & 5 Ph. & M.—And plain- 
tiff may divide his execution; as if a man recovers 20 l. he may in 


one county have an elegit for 51. and in another county another 


writ for 10 l. and for the reſidue in another county, or otherwiſe 
2 election. Mo. 24. pl. 83. Paſch. 2 Eliz. Worceſter's 
Cale. | 
19. After an elegit and execution thereupon of lande the plaintiff C45 J 
may have other elegit of a term or goods, and though the ſheriff had 
returned on.the firſt elegit, nihil, as to goods and chattels. 
Mo. 341. pl. 462. Hill. 35 Eliz. B. R. Hunger v. Fry. . 
20. A man ſued forth an elegit upon a recognizance in Chancery, Cro. E. 608. 
but nothing Twas done nor returned upon it. Agreed by Popham and _u 
Fenner, abſentibus Gawdy and Clench, that he Hall have a fleri Lesben 


| facins upon the fam: recogmzgance, becauſe nothing was taken u pon 8. C. 24. 
— | E 


Vor. XI. the 


S. P. Ibid. pl. 22. cites 20 E. 3. and Fitzh. Proceſs, 43. but cites 18 E. 2. and Fitzh. - 


9 
: 
1 
; 
« 
{ 


=_ Execution. 
juiged by the elegit. Mo. 545. pl. 724. Hill. 40 Eliz. Cooper v. Lang- 


tices id che worth. 9 
plaintiff. See Hob. 57. in caſe of Foſter v. Jackſon. S. P. by Hobart Ch. J. and the ſeveral f 2 


year-books cited and remarked upon by him. 


21. S. brought debt againſt K. and recovered and had execu- 
tion by elegit, and it was found by inquiſition that the defendant 
"was ſeifed of the moiety of a meſſuage and lads fer life, and of other 
lands in right of his feme. "The fheriff returned that virtute brevis, 
&c. deliberari feet medietatem ommun premiſſhrum, Hr. viz. medie- 
tatem medietaiis untius meſuagit cum pertinentiis nec non duo pomar” 
nec non wunum clauſum vecat', &c. and that he had delivered the moi 
of the lands in right of his feme and his chattels, and recited them. 
This extent was filed. The queſtion was, whether he might have 
a new elegit, inaſmuch as the ſheriff ought to have delivered to 
him the moiety of the moiety of the lands jointly, ſo that the 
tenant by elegit might be tenant in common for a quarter part 
with the jointenant as it was agreed, whereas here by this de- 
livery in feveralty he had in effect only an 8th part; for the 
other jointenant may occupy the land delivered with him in com- 
mon. Richardion held, that for part of the goods and lands in 
right of the feme the return is good; and being filed he cannot 

have a new election. For if part thall be cvicted, you cannot have 
a new extent upon the eſtate ; but if it had been in the genitive 
caſe, duorum pomariorum, &c. it had been good. But the Court 
granted the plaintiff to make a ſurmiſe that the ſheriff male ſe 

geſſit in the execution of the elegit, and that then he ſhould have 
a new elegit at his peril. Litt. Rep, 77. Hill. 3 Car. C. B. 
Score v. Kendall. | | 

22. The writ of elegit was, That elegit executianem of the gerds 
end miiety of the land, and the writ was ideo tibi præcipimus quod 
bona et catalla of the defendant, quæ habuit die judicii redditi deli- 
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berari facias, (omitting the æuords & medietatem terrarum, ) to hold | | 
the ſaid goods, and the moiety of the lands quoſque debitum le- . 
vetur. The ſheriff extended the lands and goods, and delivered | ; 
a moiety of the lands and returned the inquiſition. It was moved 2 ; 
ro amend the writ, (it being only the miſpriſion of the clerk,) but 3 ; 
it was ruled that it ſhould not, and that he ought % have a ov RR _ © 
elegit, becauſe the inquiſition was taken without warrant. Cro. : 1 


| C. 162. pl. 4. Mich. 5 Car. B.R. Walker v. Riches. 

$ 223. Lands were extended by elegit at the ſuit of a common perſon, 
1 and afterward the queen by her prerogative had the lands extended for 

a debt due to her, and ouſted the tenant by elegit. "Though ſhe was 

fatisfed her debt, the creditor could not have a re-extent without 
a ſcire facias againſt the debtor 10 fend cauſe why a re-extent ſhould 
net i ſue forth, the queen being ſatisfied. Le. 272. pl. 366. Mich. 


"0 25 & 26 Eliz. C. B. Lord Stattord's caſe. | N 
3 24. A man had lands delivered unto him in execution upon an a 
. elegit, ſuper quo he came into court and ſurmiſed that the defendant 3 
i hod other lands in the fame county, and prayed angther elegit, and had þ 6 


: it. Per Popham Ch. J. if the party had taken the firſt land upon 
1 the 
* 


Erxeeution. 46 


the delivery of the ſheriff, he cannot aſterwards have a new ex- 
tent; but * if at the firſt day of the extent returned he waives it, then 

he may have a new extent; and judgment accordingly. Cro. E. 310. 

pl. 19. Mich. 35 & 36 Eliz. B. R. Hanger v. Fry. 

25. A. has two ſeveral judgments againſt B. —A. takes execu- The one 

tion on his judgments, viz. ws elegits, by one he has one moiety, — Dany; 

by the other he has the other moiety ; and not only the half of the and that per- 

ſecond moiety, and good. Becauſe both the judgments were had haps vpon 

in one and the ſame term, which is as one day in law, and ſo they ws a 
were of equal date, Hardr. 23. pl, 9. Mich. 1655. in Scage, has levied 
Att. Gen. v. Andrew. | 8 * — 
if debt be brought in the mean time, the defendant ought to plead it if any thing be levied. Sil. 189. 
pl. 5. Paſch. 16 Car. 2. B. R. Glaſcock v. Morgan. 


26. Levying goods only for parcel upon elegit is no impediment, Sid. 184. 
but that he ſhall have other elegit, and ſhall take the lands for the — 3 
reſidue, but when the elegit is ſued and lands taken and the re per Curiam, 
turn filed, he ſhall have no further execution, Lev. 92. Hill. 2Ld. Raym. 


14 & 15 Car, 2. B. R. Glaſcock v. Morgan, | Np. + i ol 


Mich, 73 
i | | Get. 
27. After part of the execution is ſatisfied by elegit, the plain- 


tiff may have debt for the reſidue of the judgment by the common 
Jaw. uzre, if he may have a ſecond execution upon the fie rudg- 
nent. Sid, 184. pl. 5. Paſch. 16 Car. 2. B. R. Glaſcock v. 
Morgan. | | 
28. If one has judgment for 201. and ſues elegit, and ſheriff re- 
turns that he has /evied 10l. of his goods and chattels, and that he 
has no lands ; and after lands come to him, plaintiff ſhall have /cire 
facias to extend thoſe lands; for it is the extending the lands, and 
not the ſuing the writ, that does conclude, Per Holt. 12 Mod. 356. 
Paſch. 12 W. 3, In caſe of Pullen v. Purbeck. 
29. Execution on a judgment was ſued by elegit, and the ſheriff 
fevied ſome goods in part, but returned that the defendant had mn lands, 
The Court all held that upon this return e elegit was t5 be conſe- 
ered only as a fieri facias, though goods were levied, and that e 
defendant had been at large, the plaintiff might have had a ca. ſa. Put 
zf any land had teen extended on the elegit, the plaintiff had been bound 
daun to that execution. 2 Ld. Raym. Rep. 1451. Mich. 13 Geo. 
Lancaſter v. Fielder, 


- 


(Z. a.) Execution. 
After Habere Facias Poſſeſſionem. 


. T JPON an habere facias ſeiſinam, the ſheriff returned that he 

offered to the, demandant /cifn of a third part of the lands, 

by metes and bounds in ſeveralty, according to the tenor of the awrit, and 
Ae refuſed io accept the ſame. The Court would not agree to grant 
an alias habere ſacias ſeiſinam at the requeſt of the demandant ; 


L 2 fo! 


_— Execution. 
* for it would be an ill precedent, and was never yet done. 
9 D. 278. b. pl. 4. Mich. 10 & 11 Eliz. Anon. — 
. 5. C. ed 2. All were put out of the houſe which upon diligent ſearch 
FF eee could be found. After per/ons lodged ſecretly expulſed the plaintiff 
1 216, Hill. 7 again; on which ſheriff returned back to give plaintiff full poſſeſſion, 
I J. B. R. but was reſiſted, ſo that without peril of his life he could not. 
1 The Court awarded a new writ; for that the ſame was no exe- 
i cution of the firſt writ, and alſo awarded an attachment againſt 
15 the parties. Le. 145. pl. 202. Trin. 31 Eliz. B. R. Upton v. 
+ Wells. | | | | 
. S. P. and it 3. S. had judgment in ejectment, and by habere facias poſſeſſio- 
. _ 2 nem was put into poſſeſſion, and ſoon afterwards the defendant re-en- 
AM new habere Zered, the writ being returned, but net filed. Per Williams, the plaintiff 
»% facias poſ cannot have a new writ of execution, but is put to his new action, 
4 EG and it is not material whether the writ was filed or not, for it was 
5 de gran ed, fully executed, for it is in the election of the ſneriff, whether he 
B becauſe it will file or return that or not. 2 Brownl. 216. Hill. 7 Jac. B. R. 
IF rand potion Ml Style's caſe. 3 
HF pear that he | . 
Ip ever was in poſſcſſion by the writ, for it was never returned; ſed per Coke chief juſtice, it hath been 
* often ruled that he may have a new writ, if the firſt was not returned, and judgment accordingly. 
ö ö 1 Roll. Rep. 353. pl. 2. Paſch. 14 Jac. B. R. Pierſon e. Taverner. | 
« 1 5 | 
1 4. Judgment in cjectment, and upon an habere facias poſſeſſionem, 
* the feriff returned that he offered to deliver poſſeſſion is the plaintiff ; 
1 but he refuſed to accept it ; it ſeems that the plaintiff cannot have 
.Þ another] hab. fac. poll. becauſe it appears by the record that he 
i refuſed to have the poſſeſſion. 2 Brownl. 168. Paſch. 10 Jac. 
=. | C. B. Fetherſtone's caſe. - | | | 
f ® 5. If pofſeſion be delivered upon habere facias poſſeſhonem, or 
It KLrant of execution, and it is avided immediately by a new force, there 
* | the party may have a new habere facias poſſeſſionem or grant of 
Wl reſtitution 3 but if after the reſtitution awarded, the party ee 
| . greet poſſeſſion, and he be removed by a new force, there he ought 


1 to reſort to a new remedy; per Holt. 12 Mod. 268. Hill. 
7 11 W. 3. The King v. Hams, 3 5 


1 | | 
„ (A. b.) Execution made. 

ui | In what Caſes by the Sheriff; in what by the 
"oF : Coroner, &c. | t 

38 1. PON a certificate upon a flatute-merchant it was returned, 

77 that the defendant 797: eff inventus the conuſee ſaid that the Ml 
3 land lies in D. which is in the Cinque Ports, and therefore he prayed Ct 
| writ to the conſtable of Dover, and to the warden of the Cinque Ports, al 

bw: to make execution; for the ſheriff cannot make execution there; 40 

i and for this cauſe his prayer was granted to him; quod nota. 

i” Br. Execution, pl. 115. cites 21 E. 3. 49. | N al 

| 2. Treſpaſs againſt three, of which the one is the ſheriff, by which up- O 

| u 


on iſſue prece/s ſued to the coroners, and two were convicted, and the 
- third 


Execution. 
third who was ſheriff was _—_— and yet proceſs of execution 
iflued to the coroners ; for when it is once awarded to the ſheriff, 
and to the coroners, it ſhall never reſort from the coroners in this 
plea. Br. Execution, pl. 110. cites 2 H. 6. 12. 

3. Execution was awarded of /ands in Durham againſt him who 
was ſurety for the peace in England, and the king ſhall fend to the 
biſhop of Durham, or to his chancellor, to make execution, Br. 
Execution, pl. 94. cites 1 E, 4. 10. 


(B. b) Obſtruction or Diſturbance of Execution 
what is; and the Offence thereof, and how 
relieved. 


1. 2 SESSION was delivered by hab' fac pofſeſ” about nine 

#click in the morning, and towards fix o'clock at might the 
plaintiff was forcibly turned out of pofſefſron ; and theſe matters being 
ſet forth by affidavits, the Court held, that upon an habere fac 
poſſeſſ' it is not a complete execution till ſheriff or his bailiffs de- 
liver poſſeſhon to the party, and are gone away; that if imme- 
diately after ſuch execution the defendant turns him out of poſ- 
ſeſſion, it would be a diſturbance of the execution, for which an 
attachment ought to go; but here they doubted, whether, after 
ſo many hours diſtance, it could be looked upon as a diſturbance 
of execution; and therefore the rule was, to ſhew caufe why an 
attachment ſhould not go. 6 Mod. 27. Mich. 2 Ann. B. R. 
Kingſdale v. Man. 

2. Upon an entry upon the plaintiff the ſame day he had exe- 
cution, the Court granted a new habere fuc' pofſeſ*. Per Powell J. 
to which Holt Ch. J. anſwered, ſo they might if he finſt executions 
were not returned, otherwiſe not. Quod Curia conceſſit. 6 Mod. 27, 


Mich. 2 Ann. C. B. in caſe of Kingſdale v. Man. 


(C. b) Pleadings in Bar of Execution. 


1. NOTE in aſſiſe for law, that if the conuſee of a fatute 


merchant releaſes all his right in the land to the conuſor, yet 
the conuſee may ſue execution; quod nota. Br. Execution, 
pl. 82. cites 25 Aſſ. 7. 

2. Scire facias upon arrearages of annuity recovered in avrit of an- 
nuty ; the defendant pleaded that the Plaintiff has levied it by fieri fas 
cias, and it was admitted for a good plea, by which the plaintiff 
anſwered to it; and yet payment or riens arrear is no plea without 
acquittance. Br. Execution, pl. 18. cites 44 E. 3. 18. 

3. Executors ſued execution of damages recovered by their teftator, 
and the defendant pleaded acquittance of the teftator, and writ ifſued 
to warn the executors to aber to the acquittance, and the writ re- 


turned ſerved, and they did not come, by which the defendant 


E 3 went 


47 


48 ] 


1 Salk. 321. 
pl. 7. S. C. 
Curia dubi- 
tavit. 


1 Salk. 321. 
pl. 7. S. C. 
& S. P. 
agreed if 
the firſt hab, 
fac. poll. 
was not te- 
turneds 


Erectition; 
went quit; and ſo ſee that a garniſhment returned warned 1s pe- 
remptory. Br. Scire Facias, pl. 44. cites 47 E. 3. 24. 

4. A man recovered delt, and after brought ſeire facias, and de- 
fendant bad brought worit of error of the firſt Judgment and alleged it, 
tis is no plea in 1 bar. Br. Execution, pl. 136. cites 10 H. 6. 6. 
e 5504 5. Scire facias upon recovery of debt and damages ; the defendant 
tied: C. aid, that at another time the plaintiff ſued ſcire facias, and that the 

eri lovied the money ; judgment, &c. and there it is ſaid that 
[ 49 ] Feri facies is net of record before return theregf. Br. Execution, pl. 6. 
cites 20 H. 6. 24, 25, 26. 
* Ibid. pl. 6. Se wpon ca. /a. anno 37 H. 8. and not adjudged here ; but 
SE vwkere in * 21 H. G. 5. it was rehearſed again, and there the p/aintif was 
it is ſaid it compelled to anſiuer lo the defendant's plea, and ſo he did, and there- 
=—_ _ fore a good plea, cites 21 H. 6. 5. And he fam? law it ſeems 
pie Fax ußen a taking of the body by ca. {0. 20 ere no writ is returned, but it 
the fherif was ſaid in anno 21 H. 6. 5. that in anno t ig E. 3. it was adjudg- 
has levies ed no plea; quære. Ibid. 


by fieri 
facias, and the plaintiff awarded to anſwer it, by which he ſaid that the ſheriff had not levied it, priſt ; 


and the emer contra. 
+ Ibid. pl. 52. Cites S. C. accordingly, becauſe the ro!) did not make mention of It ; nor did he ſhew 


accuinance nor tally of tae ſheriff, by which execution was aua: ded. 5 


In 2/f/e, the feif n and di To n was found with force, and the 
aer. ff had judgment to recover, and the record was ſent into C. B. 
mittimus, and after came the defendant and Pleaded a releaſe, and 
prayed certificate out of the Rollt, and had it, and it was returned 
tarde, upon which came the plaintiff and prayed capias pro fine re- 
gig, * had it, becauſe the releaſe is matter in fact, and the certificate 
is returned tarde. Br. Execution, pl. 7. cites 33 H. 6. 20, 21. 

8. And per Priſot, if attaint be ſued, yet the Court ſhall award 
execution upon the firſt recovery. Ibid. 

9. But in writ of error, if it be error apparent, the party ſhall 
be let by mainpriſe ; but if it be error in fact triable per pars, the 
party ſhall be committed to priſon till it be tried. Ibid. 

10. Where a common perſon recovers and ſues execution by clave; 
heri facias, or capias ad ſatisfaciend', the defendant cannot plead re- 
leaſe, but there he may have audita nyſe or ſcire facias ad cagno/- 

1 cend factum contra againſt the king, but to ſue ſcire facias the 

| defendant has day in court to plead. Br, Charters de Pardon, 

x pl. 4. cites 34 H. 6. 3. 50. & 35 H. 6. 1. 25. 

. 11. A man condemned and in execution for 100 l. pleaded ac- 
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Ll 
bi ＋ * after the laſt continuance. Br. Execution, pl. 73- cites 
07: | | 
5 a 7.38. 5 
. S. P. and a 12. Judgment in debt was had . an heir on the bond of | | 
| lH! oy” facias his anceſtor by nihil dicit. The Court held that the plaintiff 
5 debaghe ſhould have no other execution but by ſpecial elegit of all the 
b it again the lands deſcended in fee to the heir of the ſaid anceſtor being in 
4h heir to have the hands of the defendant. D. 87. 2. pl. 62. Hill. 6 & EF E. 6. 1 
4 execution 
5 he pleaded Luſon's caſe. . | 
riens per de. | 
ſcent, but the plea was held to come too late b judgment by nihil dicit, and the judgment « Boule be 1 
Mi ſpecial. D. 244. a. be Mich. 17 & 18 Eliz. Henningham 's Cafe, | t] 
if | 13. In 


In 
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13. In a ſcire facias on a judgment in debt, deſendant pleads 4 —_ I 50, 
that upon a fieri fecias the ſheriff of L. lc, divers ſheep of defend- — 
ant's for the debt, and yet detains them ; and held good though he v. Andrews, 


does not allege the return of the writ. Cro. E. 237. pl. 4. Trin. S. C. held 


: ordingly; 
33 Eliz. B. R. Mountney v. Andrews. ION 


execution is lawful though the writ be not returned, and the plaintiff has his remedy againſt the ſheriff, 
| If the ſheriff keeps the goods the party may have a new execution, becaule the other is 
not an execution with ſatisfaction; but if he delivers the money or goods taken in execution to the 
plaintiff's attorney, it is a ſufficient ſatis faction. Godb. 217. pl. 311» Mich. 31 Jac. C. B. Strobridge 
%. Archer. | 


14. Scire facias 20 have execution of land and damages recovered 
in ejectmeut; the defendant pleaded an entry into the land after the 
judgment and before the ſcire facias, % did net anſaver to the 
damages, and therefore the plea was held ill, and judgment that 
the plaintiff have execution of land and damages. Cro. E. 330. E co 1 
pl. 5. Trin. 36 Eliz. B. R. Kent v. Sponder. > 

15. Scire facias to have execution of damages ; the defendant 
pleaded that the plaintiff had aſſigned the damages to the queen, and the 
ſheriff by preceſs out of the Exchequer had extended his land, and the 


plaintiff demurred, becauſe it is t alleged that the ſheriff had re- 
turned the extent; but reſolved that the plea was good; and that 


if a ſheriff levy money by a fieri facias, though he doth not re- 


turn the writ the defendant may allege it in bar. Moor, 468. 
pl. 671. Mich. 39 & 40 Eliz. Hoe v. Belton. 


16. Scire facias is a judicial writ, and properly lies after the 
year and day after judgment given, and is fo called becauſe the 
words of the writ to the ſheriff be, quod ſcire facias præfat' T. 
(being the defendant) quod fit coram, &c. oſtenſurus ſi quid pro 
ſe habeat aut dicere ſciat, quare, & . So as by the writ it appear- 
eth that the defendant is to be warned to plead any matter in bar 
of execution, and therefore albeit it be a judicial writ, yet becauſe 
the defendant may thereon plead, this ſcire facias is accounted in 


law to be in nature of an action; and therefore a releaſe of all ac 


tions is a good bar of the ſame, and likewiſe a releaſe of executions is 
a good bar in a ſcire facias; this writ was given in this caſe by 
the ſtatute of W. 2. for at the common law, if the plaintiff hath 
ſucceeded [ſurceaſed] to ſue execution by fieri facias, or levari fa- 
cias, a year and a day, he hath been driven to his new original. 
Co. Litt. 290. b. | 

17. Plaintiff had judgment in an aſſault and battery. The de- 
fendant after imparlance may plead outlawwry in the plaintiff in bar 
of a ſcire facias brought by him. Jo. 239. pl. 3. Paſch. 7 Car. 
B. R. Wortley v. Savil. | | 


(D. b) Writ and Inquiſition. Return thereof. 


1. TJ PON an elegit the ſheriff returned, that he delivered to the Where exe- 
plaintiff twenty acres, which is a-meiety of all the defendant's e 3 

lands per rationabile extentum ; the Court ſeemed in a manner that by the ſhe⸗ 

this was ill, becauſe he did net return the inguiſition taken by the cath ritt alone, it 


E 4 of ought not 


Execution. 


of the jury, for the ſheriff himſelf cannot extend it; and the pre- 
cedents are accordingly. D. 100. a. b. pl. 71. Trin. 1 Ma. 


of an elegit, the extent being to be made by the inqueſt, and not by the ſheriff alone, it ought to be re- 
turned, otherwiſe it is not good. D. 100. pl. 71. Marge cites 5 Rep. Hoe's caſe, 90. a. 4 Rep. 74+ 
Pamer's caſ:, and 67. Fulwood's caſe. | 


2. If the ſheriff aſſigns dower by writ to him directed, and does 
not return the writ, yet ſhe is lawfully ſeiſed in dower ; but other- 
wiſe it is in a partition by writ z for there a ſecond judgment ought to 
be given. Cro. E. 17. pl. 8. Patch. 24 Eliz. C. B. cited by Fen- 
ner to have been adjudged 10 Eliz. in Aſhborough's caſe. 

3. Elegit muſt be returned, but extents upon flatutes need not; 
Arg. Godb, 83. Mich, 28 & 29 Eliz. | 


4. Where a mon is taken upon a ca. ſa. the execution is good z 
though the writ is not returned; and ſo of an habere facias ſeiſinam, | B 
and fo generally in all writs of execution where either goods or 
lands are to be taken, except in elegit, and that muſt be returned, be- 
cauſe the Court may judge of the ſufficiency or inſufficiency of the 
inquiſition. 4 Rep. 67. a. Hill, 33 Eliz. Fulwood's caſe, 

L351 Judgment in debt againſt A. and upon the death of A. a ſcire de 
 facras i ſued into the county of Surry, and an elegit in due form was | =. 
fued and returned. The entry in the roll was of an award of an by 
elegit medietatem emmium terrarum in com Surry, c. omitting que 
fuerunt prædicti A. die judicii verſus eum redditi. Although the = 
writ of elegit and the return are good, yet the execution 1s erro- K 
neous becauſe of the ſaid omiſſion. Jenk. 298. cites Hob. go. | : 
Cpl, 122. Mich. 5 Jac, in Cam. Scacc.] Keer's caſe [alas 8 
ee, Owen}, tak 

| | dec 
be 
to 

ſuff 

fici, 

TEC 

27. 

For 

a 
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(E. b) Equity. 


1. AN elegit returned and filed being out, and thereby without 
remedy, was renewed by this Court to be executed. 


'Toth. 146. cites 2 Car. Palmer v. Bolls. 


2. To account for profits upon extent according 10 true valuation, e 
to the re- 


and not to the extended value, but not uſe for thoſe profits. e 
Toth. 1 154. cites 5 Car. | not to the 
extended 


tate. Toth. 1 30 cites 2 Car. Lady Deancourt v. Hampton. 


3. A re-extent was awarded upon a ſtatute, the /ands not being 
known on a former extent. Toth. 154. cites Trin. 5 Car. Chivers v. 


Bampton. 


4. The plaintiff ſued out an ele git, which net. being well laid the Chan. Rep. 
extent was not good, but on a bill in equity the money was decreed. f. -" ig 


Toth. 154. 12 Car. Trion v. Michel. declared, 
that if the 


defendant would have proved that any profits had been taken by the ſaid extent it would have relieved the 
defendant for the ſame, but tailing of ſuch proof, the Court ordered him to pay the money on the bond 


with damages. 


5. Conuſee of a fatute extended it on an infant, which was void, 
yet equity will relieve him afterwards. Lev. 197. Mich. 18 Car. 2. 
B. R. Middleton v. Shellis. 

6. Lands of a jointreſs of the value of 5001. per ann. were ex- 
tended for a debt prior to the jointure, and upon the :ngui/ition 
taken were delivered in execution ar a fifth part of the value, but 
decreed that the intrinſic value of the premiſes by the year ſhall 
be accounted for ſince the death of the huſband, and be applied 
to the payment of the principal, intereſt, and colts, and it not 
ſufficient, the jointreſs to make it good; but if more than fuf- 
ficient, then to repay to the jointreſs ſo much thereof as has been 


received ſince the death of her huſband. Fin, R. 197. Hill. 
27 Car. 2. Jacob v. 'Thaſker. | = 


For more of Execution in general, ſee Debt, Dower, Fines 
and Recoveries, Judgments, Scire Facias, at 
Deas, and other proper titles. | 


Fol. ce. : | 
e : cy N 
hecom- Erecutors 

mon * . 
neither the 
wite, child, 

or next ot 8 

kin, had : 

any right 

to 2 thare 


ig the in- (A) What Power the Ordinary has in Admi- 


teitate's 
niſtrations. 


eſtate, but 
the ordina- 


TY Was £2 i G 
Eiftribute it according to his conſcience to pious uſes, and ſometimes the wife and children might be 


amonz the number of thoſe whom be at ointed to receive it, but the law entruſted him with the fole 
diſpofit jon pf it. _Afterwards, by the ftatute of Weſtm. 2. he was bound to pay the inteſtate's debts 
fo far as he had a Tets, which at the common law he was wok bound to do, and an action of debt would 
then, and not bctore, lie againit him, if he did alien the goods and not pay the debts, Then the ſtatute 
of 31 E. 1. cap. 11. was made, by which he was impowered to grant adminiſtration to the next of kin, 
and mot lawful friend of the inteſtate; and by this ſtatute the perſon to whom adminiſtration was com - 
mitted might have an action to recover the inteſtate's eſtat e; for at the common law he had no re- 
medy. But then afterwards the ſtatute of 21 H. 8. cap. 8. enacts, that the ordinary ſhall grant admi- 
nitration, to the widow or next of kin of the perſon decealed, or to both, and this was the firſt law that 
gave any intereſt to the wiſe, to whom adminiſtration being once 3 the power of the ordinary was 
determined, and he could not repeal it at his pleaſure, as he might at the common law; but after the 
e Nn of this ſtatute many miſchiefs did ſtill remain, becauſe ho adminiſtration being once committed, 
e perton to whom it was granted had the whole eitate, and the reſt of the relations of the decealed were 
undone ; and ther refore if his children were under aze, or beyond the teas, and a ftranger had got admi- 
nitration, it would have decn a ber to them. And thus it continued for many years, the ordinary ſtill 
making distribution as he thoug!!t nt, taking only a bond from the perlon to whom he granted admini . 
tration for the putpoſes aps: 4, and ſometimes to diſpoſe of the ſurpluſage as he ſhould direct, and 


no prohibition was granted to icmedy theſe inconveniencics till about the 12th year of king Janes the 
Sit. But now by the act of :2 & 23 Car. 2. Cap. 10. a good remedy 1 is provided a; gainſt theſe miſ- 
chicfs, and it is ſuch wh ch takes away the cauſes thereof, which 15, that the adminiſtrator ſhall not 
have the ras eftate, but that a dift;ibution ſhall be made; the title of the act ſhews the meaning 

thereot to be for the better ſettlement of the inteſtate's eſtate, and the body of it ſhews how r 
bution al; be made, ſo that ſuch bonds which were uſually given by the adminiftrator before this law, 
to make diftribution as the ordinary ſhould direct, are now taken away, and other forms are preſcribed; 
and there can be no remedy taken upon ſuch new bonds till the ordinary hath appointed the diſtribu- 
tion, io that in eſtect this act makes the will of a perfon dying inteſtate, and tells what ſhare his rela- 
tions ſhall have, and it is | gets that the cuſtom of London might guide the parliament in the mak- 
ing of this law, which cuſtom diftribures the eſtate of a freeman amongſt his wife and children; per 


Pollexien; Arg. 3 Mod. 56. 60, Hill, 30 Car. 2. B. R. in caſe of Palmer v. Allicock, 


ii.. T the c:mmon lazy the ordinary could not have ation 15 
19% 3 1 recover any debt of the teſtator. 18 H. 6. 23. b. PI. 
caſe of Colm. 27 7. 05 GEESUROOR AGAINST Fox. 8 Rep. 135. b. 


Te 
_ SiR JohN NEEDHIHAu's CASE. ] 


oF, S 
dy three juſtices (abſente Crooke); but if the debtor would voluntarily pay it to the ordinary, then be 


might receive it and diftribute it as well as other goods of the teſtator in pios uſus. 


Sh 7 [2. At commen luv he might have treſpaſs for goods taken out 
MIYNItTA- - — 

. of his poſſeſſion.] | 

ec F N. E. 21. CM) S. P. per Fineux, ibid. pl. 50. C:tes 11 H. 7 2.— F. N. B. (D) 


that the ordinry, at this day may OR action in ſuch caſe, but not for n then. out of his pol- 


1275 
> M4? have. 2 Inſt. 37 GY, 8. P, 


letiion who died inteitate, as adminittiat 
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T3. At common law no action would lie apain/? the ordinary. S. P. Br. 


18 H. 6. 23. b. Pl. Com. 277. GRESBROOK AGAINST Fox.] N 


cites 11 H. 4. and ſays quod contrarium eſt.— Brook ſays it ſcems, that at common law none may 


have adminiſtration but the ordinary, who ſhall be impleaded, but ſhall not implead, nor at this day. 


Br. Adminiſtration, pl. 44. ERS 
If the ordinary took the goods into his poſſeſſion he was liable by the common law; and the ſtatute 
of Weſtm. 2. cap. 19. cum poſt mortem, & c. was made in afnrmance of the common law. 5 Rep. 83. 


| . 
[ 4- Now by the fatute Wejim. 2. cap. 19. an action lies againſt If a man 


the ordinary. 18 H. 6. 23. b. Pl. C. 277. [b.] GRrESBROOK ie inteſtate, 


ry and the bi- 
AGAINST Fox.) 8 
| | | | not commit 
the adminiſtration, action of debt lies againſt him; yet the ordinary cannot bring action, and he ſhall be 
named ordinary, and yet he is not bound to declare in his count how he is ordinary. Br. Ordinary, 
pl. 21. Cites 11 Hf. 4. 72. 


a+ Trin. 37 Eliz. C. B. the ſecond reſolution in Snelling's Cate. . 


J 


[ 5. But he cannot have an action by the ſtatute. 18 H. 6. 2 7. b. Br. Admi- 
Pl. Com. 277. b. GRESBROOEK AGAINST Fox, ] I Sn 
11 H. 4. 72. S. P. but the adminiſtrator ſhall have the action by the ſtatutes. By the ſaid ſta- 
tute of 13 E. I. cap. 19. it Tas enact̃ed that whore an inteſtare dics in debt, and the goods come to the 
ordinary t be diſpoſed, in this caſe the ordinary fhall jatisfy the debts fo far as the goods extend in ſuch ſarty 
#5 the executors of juch perſons ſpould lade dine in cale he bad made a t:llament. , 

Unleſs ſome of the goods and chattel> came to the hands and poſſeſſion of the ordinary, he was not to 


de charged by the common law; but it thcy came to his hands, and he would neither adminiſter and 


pay the debts and duties himſeif, nor commit them over to the kin and friends of the inteſtate that wou!d, 
the common law did charge him, and ſo dces this act, which is made in affirmance of it. 2 Inſt. 398. 
And fee 2 Inſt. 397, 398. tor the cxpoſition thereof. 


[6. The ordinary cannot releaſe any debt of the teſtator before Some ſay 


adminiſtration granted. 18 U. 6. 23. b.) that an or- 


7 | dinary may 
releaſe an action, and yet he can have none. Co. Litt. 292. verſus principium.——— Keilw. 127. 1. 
pl. 90. caſus incerti temporis. Anon. S. P. argued that he could not, but Keble held to the contrary. 


[7. So a fortiori he cannot releaſe after adminiſtration granted. 
Contra 18 H. 6. 23. b.] i | | 

[8. But if treſpaſt be done 79 the gods in paſſeſian of the ordi- 
nary, the ordinary may releaſe, and this releate thall be a good 
bar againſt the adminiſtrator made after. 18 H. 6. 23.J 

[9. Ret. of Parhament, 1 H. 5. numb. 13. King H. 4. made 
divers executors, who refuſed, becauſe they had not ſuſficient for 
debts and legacics, by which di/po/itio te/famenti bonsrum & ca— 


tallorum hujuſmodi ad dictum conjangumeum noſtrum (who was 


the archbiſhop of Canterbury J tanquam ad ordinarium de jure per- 
tineret ac bona & catalla prædicta pro ſatisfactione & ſolutione 
& aliis prædictis implendis venditioni publicæ exponi deberent, 
c. upon which the king t52k the goods for the value, to be paid 


to the executers according to the will, &c. and this ordained in 


parliament, that the executor ſhould not be ſued by the cre- 
ditors.) bz | 

10, If after a caveat put in that admini/iration ſhall not be 
granted, adminiſtration be granted to another, it is good. Per 
3 juitices. Roll. Rep. 191. pl. 30. Paſch. 13 Jac. B. R. 
Hitching v. Glover, ED | | | | 


41. 
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11. If one is intitled to have adminiſtration, and the ordinary 
refu/vs to graut it, a good aim lies againſt him; Arg. Cart. 1 26. 
cites it as the opinion of Crook and Harvey. Mich. 3 Car. 1. 
SI. 31. 12. Per Keeling Ch. J. and 'I'wifden, a caveat is of no force 


20 ; We PE . - . . . 1 
5 to hinder the grant of adminiſtratian, for it is not the judicial 


S. C. and by act of the Court, but ig only a menorandum entered by a clerk in 
— 5 court to give caution, not any record of the Court; and this Court 
7% can as well judge of it as the delegates. Lev. 187. Trin. 18 Car. 2. 
B. R. Offley v. Beets. | 

C54] 13. Mandamus to grant adminiftratizs to the wife of the inteſtate 
or next of kin, and it was ſhewed, that here wwas a will pretended 
below, and adjudged no will ; and there being an appeal from that 
ſentence, which being a ſuſpenſion thereof, the rule for the 
mandamus was diſcharged 3 per Cur. 7 Mod. 143. Hill. 1 Ann. 

B. R. Steward v. Eddy. | 
14. A queſtion was, whether a man might be ſued in the 
ſpiritual court fer taking away the goods of the 3 from the ad- 
 miniſtrator, or whether a prohibition ſhould go? Reſolved, that 
there ſhould be a prohibition ; for when the adminiſtrator is made 
the power of the ordinary is determined, and there being a com- 
plete remedy at common law for the adminiſtrator in an action of 
trover, the party would by this means be doubly haraſſed; for 
an excommunication could never be pleaded in bar of action of 


trover. By the ſtatute law the ordinary muſt grant adminiſtra- 


tion, and then his power is determined, and the adminiſtrator, 
| when put in by the ordinary, derives his power not from the 
ordinary but the law. 10 Mod. 21. Paſch. 10 Ann. B. R. 


Sadler v. Daniel. 


(A. 2.) Adminiſtrator or Executor; how con- 
| ſidered. 


Executors 1, EXECU TOR is but an attorney for the deceaſed. Roll. 


der but the — = 
miiniters ; Rep. I47- Cites 14 H. 6. 14. 8 i 
and diſpenſers er 6:fttibutors of their teſtatur s goods, Wentw. Off. Executor, 88. He is iu the 
nature of are that has the cuſtody of anvther's gyods, Wentw. Off. Executor, 113. b 
Executor, 2. Note, that an executor caumt be a truſtee unleſs he have an 


e = eſpecial gift in the will, and that he may then be in truſt, other- 


2 trate:s, Wile the general truſt of an executor is 79 pay debts and legacies, 


de being to and of the ſurpluſage to account to the ordinary in pios uſus. 


| - + Oo Cary's Rep. 28, 29. cites 44 Eliz. 8 June, 1602. 


will, and therefore called an ex-cutor per Id. C. Parker. Wms. 3 Rep. 548. Trin. 1719. in caſe of 
Ferrington v. Knightley. - And after his lordſhip ſaid, that this is the reaſon why the ſpiritual 


£0257 cannot compel a diſtribution, becauſe they canuct eatoice the execution of a truſt. Ibid. 549. 


Ard ifl 3. Executor is in law Hat ri aſſignee by the very making him 

make A. 8 | 

my ex--y. Executor, Wentw. Off. Ex. 100. | 

tor and ſay ng more, and A, dies inteſtate without diſpoſing in his life-time of this perſonal eſtate, my 
ith 

all 


Rex! Of kin, and uit the next of Kk n of my executor, ſha hays adminiftration de bonis non, togethor w 


mw cs .  .J+cz 


Tem 


th 
zl 


ment, or to carry any inventory of goods of the teſtator to the or- 
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N my perſonal eſtate, per Ld. C. Parker. Wms. s Rep. 553. in the ſame caſe above. 
He is a truſtee for a legatee with reſpect to the legacy, and this is the only reaſon why the legatee 
may bring his bill in equity againſt the exccutor for a legacy, ſuppoſihg it to be a truſt; per Ld. C. 
Parker. Mich. 1716. Wrms.'s Rep. 575, 576. incaſe of Winde v. Jekyl and Albone. 

It is a fundamental rule in a court of equity, that an executor is but a truſtee; per Powis J. fitting 
in Chancery in the abſence of the Ld. Chancellor. 2 Wms. s Rep. 161. Trin. 1723. 


4. Since the ſtatute of diſtributions, adminiſtrators and next of ons e 28 
fix an in- 


Lin are like executor and legatee, or rather they are executor and ee, eee 


legatee in law. Arg. 12 Mod. 621. Hill. 3 W. 3. In caſe of executor, 


Blackborough v. Davis. | per Ho Holt 


Was. 8 Rep. 43. Paſch. 1701. in 8. . 


1 


(B.) What Power the Ordinary has touching * 
Teſtaments; and to prove —_— &c. 3 


ſr, 1 ROT. Parliamenti No. 23. the commons pray that execu- à Inſt. 335. 
: . * FA CiPps 74 
tors be not hereafter compelled to travel to prove teſta- di, ge. 
dinaries or their officials, commiſſaries, officers, or miniſters, out 
of the deanery in which the goods of the teſtator are, upon pain to 
forfeit treble damages. ] 


Anſwer to this and to the other part of the petition. Fol. 907. 


[2. The king hath charged the lords ſpiritual thereof to ordain 
due remedy, and if they do not, the king will have it well in me+ 
mory, and cauſe to amend it in time to come. 

3. When he king is made an executsr of the laſt will and teſta- 
ment of any other, the king des appoint certain perſons to take the 
execution of the awill upon them (againſt whom ſuch as have cauſe of 
ſuit may bring their action) and appoint others to take the ac- 
count. See Rot. Par. 15 H. 6. Katherine queen dowager of 


England, mother of H. 6. made her laſt will and teſtament, and 
thereof conſtitüted K. H. 6, her ſole executor, and thereupon the 


king appointed Robert Rolleſton, clerk, keeper of the great ward- 
robe, John Merſton and Richard Abreed, eſquires, to execute 
the ſaid will by the overſight of the Cardinal, the duke of Gloc' 
and the biſhop of Linc”, or two of them, to whom they ſhould ac- 
count. 4 lalt. 335. 


(B. 2) By whom as Executor the Probate may be; 
and before whom, and how. 


7. PEftamen proved before the archdeacon or the Kaufe ator is 

good. Contra of excommunication. Br. 'Teitament, pl. 25. 
Tempe E. 3- Itin. North. | | 
19 


2. Teſtament 
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2. Teſtament proved before the commr//ary is well proved; but he 


cannot certify excommunication, Br. Teitament, pl. 12. cites 


E. 4. 14. 

5 3. A teſtament proved before the commiſary 5 the biſhop is ſaſfici- 
ent, & c. And a teſtament proved before the ſequeſtrators of the arch- 
geacon of ſuch a place, and his ſeal put thereunto, is ſuflicient. 
For all teſtaments cannot be proved before the ordinary himſelf, 
and properly the probate of the will does belong unto him to 
whom the ſequeſtration doth belong. Perk. 1, 490. 

4. A teſtament proved bore any officer of the ordinary deputed ta 
the ſame is ſuthcient; but always when the king's court writes 
unto any officer ſpiritual, they ought to write unto him who is 
immediate officer of the Court, which is the bithop himſelf. 
Perk. f. 491. 

The teſtament ought always to be proved by the executors or 


one of them at the leaſt, "Perk. f. 484. 
6. And if there be 7hree executors, and tus of them qwill not prove 


Action by 

two execcu- Ze vill, nor meddle with the goods of the deceaſed, and He other 
tors and 

probate by executor Proves the will, notw ichſtanding this refuſal made by the 
ohe is no other two who were made executors, and notwithſtanding that 
= = _ the will * were proved by the third executor only, yet the other tao 
1 Salk. 3. executors and either of them may intermeddle with the g52ds of the teſta- 

3 y £ 

Brooks v. tor, and adminiſter them at what time ſever they will ; becauſe that 
—. when the will is proved, they cannot be put out of the will; and 


2580 the ſame will gives them title to adminiſter the goods of the teſta- 
tor, as well as it gives title unto him who proves the will, inſo— 
much as notwithitanding that they never adminiſter, and he wh 
proves the will will bring an action as executor of the ſame will; 

it behoves him to bring an action in all their three names; but 
they ſhall n not be charged as executors before they adminiſter. 


7. The proving @ avill i; = OY. they are to exhibit the will into the 


biſhop's court, and there- they are to bring the witnefles who are 
there to be ſworn, and the biſhop's officers are to der. the origi- 
nal will, and certify the copy thereof in parchment under the bi- 
ſhop's ſeal of oflice, which parchment ſo ſealed is called the will 
rover: Bacon's Uſe of the Law, 67. 


bir er he cannot prove a teſtament made out of the precinct 


of his manor. 2 Inſt. 231. 
9. If where there are nat bana notabilia in diverſe dioceſes ſo 


Mo. 145. 

pl. 268. as of right the probate belongs not to the metropolitan, and yet 
1 the will is proved before him, this is act merely vid, but is of 
as to the force till reverſed by ſome /entence upon appeal. Went. Off, 


pot ing of Ex. 47. cites it as reſolved, 22 Eliz. in caſe, of Veer v. Jcoſfries. 
20 m1 74 
tion, and not as to the proving of wills, - | | 


10, But if one has bona notabilia in diverſe dioceſes or in a pe- 


ches it as ſn 


keld 10 T. * hoſc dioceſe part of the goods are, is utterly void without any 
| revertal, 


23 o the | II 


If a herd hath probate of teftaments made within the precindt of. 


culiar and a digce/e, a probate before the particular biſhop within 


c 
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to be granted cum teſtamento annex to the reſiduary legatee, if 
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reverſal. So alſo of proving in ſome peculiar. Went. Off. stant of ad. 
Ex. 47: —.— 
11. If there are bona notabilia zz 65th dioceſes of York and Cant? e nothing 
and in tvs ſeveral dioceſes of each province, probate mutt be before de proba 
the ſeveral metropolitans; but if bona notabilia are not in ſeveral © 
dioceſes in cither province, then probate muſt be hefore the par- 
ticular biſhops in thoſe ſeveral dioceſes where the goods arc. 
Went. Off. Ex. 47. 5 | 
12. But if in one province teſtator had goods in diverſe dioceſes, 
and in the other province but in one dlioceſe; in the one caſe the arch- 
biſhop ſhall have the probate, and the particular biſhop in the 
other cafe. And in like manner in peculiar juriſdictions. Went. 
Off. Ex. 47. | | 
13. B. is made executor for 10 years, and afterwards C. is to be An execu- 
executor. B. proves the will, and then he 10 years expire; the ae be 
queition was, whether C. ought to prove the will again, or whe- the will. 
ther he might adminiſter without any other probate ? and it was Fiis,execu- 
held by Finch, that the probate of the will by B. ſhould not de- 5 6. 
termine the election of C. but that he might be at liberty to take began. B. 
the executorſhip upon him, or refuſe it; but if he pleaded, he __ 
might adminiſter without any farther probate. yy 


: - 5 I reeni. Rep. 3 3-25 other pro- 
pl. 385. Mich. 1675. in Canc. Anon. bate of the 


| will by him. 
Per Lord Keeper. Chancery Cafes, 265. Mich. 27 Car. 2. Anon, 


14. A ſmall legatee has been ſworn to prove a will. Arg. Ver. 254. N 


Vent. 35 1. Mich. 32 Car. 2 


Keeper it is uſually ſo, that where a man was a legatee, if it was an inconſiderable legacy as 
to 2 man of quality) that he ſhould nevertheleſs be a witneſs to prove the will. 


Mich 1684. 
Per Lord 
5 8. (or 51. 


15. If an executor dies before probate of the will, his executor Wher ne 
cannot take on him to prove that will, but adminiſtration ought dies with- 


Out probate 
: the ſirſt 
there be any, or elſe to the next of kin, according to the refolu- tritzror 
tion, in Iſted's caſe, in D. 372. pl. 8. Vern. 200. Mich. 1683. © 1p 

av v. Chanke | | e Ore 
Day v. Chapfield. J. 614. 
Havton v. 
Wolſe. — And though the executor adminiſtered ſome goods. yet an immedlate adminiftratien 
mul: be granted, Per Holt Ch. J. I Salk. 308. in Wangtord's caſe. | 


16. When a will is proved per Ze/tes in the ſpiritual court, they 
muſt deliver the will to the executor, and a mandamus lies for that 
purpoſe if they refuſe. Per Holt Ch. J. Comb. 289. Trin. 6 W. 
& M. in B. R. in caſe of Cox v. Webb. | 

17. A mandamus iſſued ts grant a prebate of a will; the ordinary 12 Mod. 
returned, that the executor awas a perſon abſconding, and iucupax, & C. e. =p 
This return was held ill, becauſe there is a will admitted, and —_ Salle. 
ſince the teſtator thought him a proper perſon to be intruſted with 162. S. C. 
his affairs, the ordinary ſhall not adjudge him otherwiſe upon any ee g 
diſability arifing from the common law; neither can the ordinary granted. 
inſiſt upon ſecurity from the executor, becauſe the teſtator thought . 
Him ſutlicient, and he hath a temporal right, which he cannot ſue e 
| | for accordingye 


3 


pete ¶— · at FS. IS 1 
: 3 . 


J Fn IE. ma 
era” WO > bn, OAT hes 


P 


q —ͤ—Ü——— n: e . — 2 


57 


Erecutors. 


Carth. 457. for before probate; and there have been no precedents of this na- 


S, C. ruled 
accordingly 
in B. R. 
but tavs, 
that on a bil! 


ture; and a peremptory mandamus was granted. 1 Salk. 299 
pl. 11. Mich. 10 W. 3. B. R. The King v. Raynes. 


in Chancery the Court decreed him not to intermeddle any further than to ſatisfy a legacy 


given to himſelf. 


581 


18. None can prove che will but he 10ho is named executer in the 
will. 1 Salk. 308. Mich. 11 W. 3. C. B. 

19. The Hat. H. 8. never intended to leſſen the juriſdiction of 
the eccleſiaſtical court as to the probate of wills, and to grant 2 
prohibition might be inconvenient ; for without probate tie exe- 
cutor cannot ſue for debts, which by this means may be loſt and 


the will unperformed. As for granting it nd the land, (though 


this was the practice heretofore, ſee 2 Roll, 315. 1 Sid. 141.) it 


would be vam, becauſe it is no evidence either pro. or con. in any 
court of law, but a proceeding coram non judice; yet it is good as 
to the goods. 2 Salk. 552. Mich. 1 Ann. B. R. Partridge's caſe. 


Wife and executrix F a Popifſh recuſant is difabled to prove 
his will, by the general clauſe of the ſtatute Eliz. 4. cap. 22. 
and not enabled by the proviſo. 3 3 Salk. 133. Mich. 3 Ann. B. R. 
The Queen v. Ride. 

21. Prohibition was granted in a ſuit in the ſpiritual court for 
revotiug the probate of a will, becauſe granted to a perſon that became 
a bankrupt. Show. 293. Trin. 3 W. & M. Hill v. Mills. 

22. 25 Gee. 2. Made for awiding doubts, as to the atteſtation of 


wills and cedicils, enafts, That if any perſan after the 24th of June 


1752, lo whom any beneficial deviſe, legacy, eſtate, gift or N nt 


of affecting any real or perſonal ate, except charges on lands, Cc. 


for payment F de btr, ſhall be thereby given, ſuch deviſe, Oc. ſhall, ſo for 
only as _— ſuch per fon atteſling ſuch execution, or any perſon 


claiming under him, be utterly wid, and he ſball be admitted a witneſs 
to the execution natavithſtauding who dewiſe, Sc. and that any e aber 
whz/e debt is ſe charged, ſball notwithſlanding be adimitted as a witneſs ; 
and that fi ſhall any legatee who has been paid, or Hall releaſe or refuſe 
his legacy upon tender thereef 1 re he gives his teſtimony, provided that 
after tender and 1 «3ufal he ſhall be barred from the ie ga, but after ac- 
ceptance he may retain the fame, though the ill be afteravards adjudged 
6 6 ; and further enacts, That legatee atteſting and dying in tefta- 

tor's life-time, or be yy he has received or refufed his le, Jacy, all be 
deemed a legal witneſs, provided that the credit of ſuch witneſs fhall 
te conjudored and determined by the Court. 

Pe vid-d that this af? ſhall nit extend to any heir at laau, or deviſer 
in a prior will or codicil executed accs1 ding to the ſid recittil a, or 
any hes ming under them 1 i pectively, who has been in quiet pa oe 77 7071 


for the ſpace of labs years next preceding the 6th day of May, in the 


. of cur Lord 175 Sl, as 15 fuch lands, tenements, and hereditaments, 

wheresf he has been in quiet paſſaſſian as aforeſurd ; and ſhall not ex- 
tend t; any bill or codicil, the validity „% due execution wh eres hath 
been unte e/led i in any Suit i in law or equity commenced by the heir of 1 . ich 
deviſer, or the deviſee in any ſuch prior will or codicil, for recovering 
the lands, tenements, Oc. mentioned ta be den, /ed in any will or coclicil 


7 
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fo conteſt: , oy any part theresf, or for obraining any other judgment or 
decree relative therets, an or before the fd 6th day of May, 174% 
and which has been 4 [ready determined in favour of fuch heir at law, 
or deuiſee in ſuch prior will or codicil, or any perſon claiming am 
them reſpecti vely, or which is fill depending, and his been proſecuted 
aui due diligenc? : but the validity of every e Toll ar codicil, 
and the competency of the witneſſes (hereto, ſhall be adjudged and deter- 
mined in the ſame manner, t all intents and p- #7 poſes „ as if this a? 
had ne ver been made. | 
Provided that ue p- fn of any heir at lab, or deviſe in [ut 'D griar 
auill Jr codicil as 8 er of any perſon claiming under ther 
{peflively, which is c9:: cent ⁊uith, or may be avarranted by or under, 
any wil or codic! 1 atteſted ed according to the true intent and iu. ing of 
this act, or where the eſtate de{c ended, or mi ght have a ended to ſuch 
heir at law, till a futur e or * executory de iſo, by wvirice 3 23ll or 
codicil atteſted according ts this act, ſhould or might t. ate eff 77, /batl 
be deemed to be a pfeffion within the intent and meaning of te ct. ruſe 
herein laſt before contained. 3 
This act to extend to ſuch of the Britiſh colonies in America, whore 
the 4 of 29 . Ls raeived as a law, c. Provided that in the 
faid celomes, deviſes, c. by wills made before 1 March, 1753, ts be 


enly vcid. 


$4. 2 
i hs. 
* 


5 In what Court, or where, a Will may be 


proved. 
PROBATE of a teflament dies not belong ta the Hiri l 


court, unleſs of 1 time by cufts n, and not by the ſpiri- 
tual law. Br. "Teſtament, pl "7 cites 12. 
Fineux, and tot. Cur. | 
2. If a teſtament bears date in Caen, in Normandy, and " 
proved 1 in England, it is ſu wient for the executcr to bring an att: 
thereupon ; but if an obligation be dated in Caen, in Norma nd 


the obligee nor his exccutor ſhall- not have an action upon the 


ſame, &. Perk. ſ. 494- 

3. Will of lands in London ought to be i „ in the hu/? vines, 
and ought to be proved by citizens, and not by rangers; per 
Southcote. Dal. 117. pl. 11. 16 Eliz. Anon. 

4. Wills are to be proved by preſcription in ſome manors before 
the ſteward, though no lands paſs by itz as in the manor of 
Mansfield, and in Cowley and Caverſham manors in Oxfordſhire 
and its being proved in the ſpiritual court is but of later time, and be- 
longs not to it of common right, as Lindwood owns z nor is it fo in 
other kingdoms. Went. Off. Ex. 43. 

5. Archgeacons in ſome places have peculiar or ordinary juriſ- 
diction to prove wills. Went. Of. Ex. 47, 48. 

6. Will of land in England made in France and proved there; 


this probate ſhall not be any countenance to the will, becauſe pro- 


bate is not material in caſe of land; but if it be of goods in Eng- 
land he ſhall not have action on this probate, but ought to prove 


Vor.. XI. | | F | it 
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Daten ſaid, 


that Hen- 
1. X's caſe 
1s Het law ; 
for no man 
can ſew 
he contrary 
v hen it be- 
gan. It is 
in Lindwood 
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it here. Agreed by Doderidge and Chamberlain, abſentibus ali's, 
in evidence to a jury. Palm. 163. Paſch. 10 Jac. B. R. Lee 
V. Pore. 

7. zut if the gords avere all beyond fea, it is enough that the 
will be proved according to the cuſtom of the country where teſta— 
tor died. Vern. 397. Paſch. 1686. Jauncey v. Scaly.“ 

8. The bi/pgp may mate a commutlary in every archdeaconryy 
or a commiſſary throughout the dicceſ? ; per Doderidge J. Roll. 
Rep. 435. pl. 30. Mich. 14 Jac. B. R. in Starling's caſe. 

9. The probate and ordering of wills did belong originally 10 the 


Juriſclictiou of temperal courts, where the legatees might have reme- 
dy for their legacics, as appears by ( Glanvil, lib. * cap. 6 and 7. 


where there is a writ to demand a leg. acy at this common law, and 
now that the juriſdiction is devolved to the eccleſiaſtical court, 
the common law takes notice of the remedy there for legacics, for 


the power of that court is regulated by theſe, and thereſore for- 


bearance of ſuit there had been ad judged a good confideration of 
a promiſe ; and for the ſame reaſon Hale ſaid he conceived, that 
if an executor of his own wrong p_ legacics, the rightful execu- 
tor ſhould be bound thereby, becauſe he was compellable by law to 
pay them. All. 40 Hill. 23 Car. B. R. in caſe of Eeles v. Lambert. 

10. Prohil bition was moved for, en the eccleſiaſtical court 
proceeded to examine witnefes there 75 difþrove a will that was 
proved there 20 gear s fhice, by <vhich lands arc deviſed, and the lands 
are fold, and this to prevent a trial at law touching the title of tlie 
land directed out of Chancery. Per Roll Ch they may examine 
the probate there, for you have libelled there to take benefit of 
the probate, and therefore the other party may diſprove if he can, 
as far as concerns any goods deviſed by the will, and therefore 
we will grant no pro/ibition. Sty. 346. Nich. 165 2. Anon. 

11. Spiritual court is lit ts prove a' wiil co eNCOrnmg the guard, TH - 
i of @ child, which is a thing conuſable here in B. R. and to be 
judged whether it be deviſed purſuant to the ſtatute. Vent. 207 


Pash. 24 Car. 2. B. R. Lady Cheiter's caſe. 


it. A prohibition was prayed to the eccleſiaſtical court becauſe 
they did ſuffer the probate of a nuncupative will, whereas the 
tr/tater did nit bid three ⁊vitniſſes tate notice, according to the act. 
North Ch. J. ſaid, that a prohibition ſhall be granted, becauſe 


they proceeded contrary to the act. But the other three Juſtices 


contra; becauſe they have proper jurifdiction of the probate of 
wills, and if they proceed not according to their rules the party 
ought to appeal. Freem. Rep. 297. pl. 351. Trin. 1679. C. B. 
W lldbow v. Dawſon. 

13. Eccleſiaſtical courts have juriſlifin of wills and teſta- 
ments, but not per Commune Jus, but by preſcription, and no act of 
parliament is to give them juriſdiction; ; but it is faid in HENSLOkE's 
cas, and fo in 'Selden, that it was given to them by the laws of 
the kingdom, and it is not ſo any where but in England; per 
Holt Ch. ]. 6 Mod. 204. Trin. 3 Ann. B. R. in the caſe of the 


Queen v. London. 


' by the ſpecial law and cuſtom of England. Show, 159» 
10 | | | 14. Will 
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14. Will concerning perſonal eitate was proved in ſpiritual 
tourt; J reſpondent having a former will in his favour, brings his 
bill to difcouer by zhat means the latter will vas obtained, and to have 
an account of the perſonal eſtate, and to ſtop the wailing of it, 
and whether the teftator was not inca; able or in; 2 4 up5n. Defend- 
ant demurred becaute it belonged to the ſpiritual court only to 
prove the validity of wills, and the former w 
tlie Ipiritua] court, as the will in defendant's favour was. But de- 
murred and over-ruled. MS. Tab. March A Andre v. 


J'owis. 


7 


in Was not proved | IN 


(B. 4) Probate of Wills concerning Land. 


1. * nd it would have the cauſe diſmiſſed becauſe 


concerned the probate of a will, __ in re pect the wil 


; 

2. it was ordered to be examined ke e. To th. 23” 9 
12 Jac. Edmunds v. Edmunds. | 

in prohibition the plaintiff ſuggeſted, that the defendant Cro. C. 21 5, 
libelled in the ſpiritual court, for that his fackes died ſeiſed of FE C. B. 
fuch yn, and by his will wt hy his lands to his executors to fell, De inn s caſey 
end divers goods, &c. and that he made the defendant ex cecutor, S. F. ant 8 
who ſued in the ſpiritual court to have it proved, when in truth e 
he made no ſuch will, and a will of lands ought not to be proved generally 


in the ſpiritual court, and being at iſſue, the or uncift in the pro- fer both; 
Ul for whe: 


+! 
, 
4 


hibition was nonſuited; but it was inſiſted; that the defendant zi j, one 
ought not to _ 4 confalt; tion, becauſe he 77 , jt forth in his entire will 


libel that the eftater had goods, and a will of lands ou; 5 not to be ef lands, 
and goods, 


proved in the i court; but adjudged chat the will mi ht be proved and the 


there quod bona, for otherwiſe he can have no actions for the allegation 


goods, and as to them only a conſultation was awarded. Cro. 3 to revoke 


it Intire. y 
Car. 118. pl. 11. Mich. 5 Car. B. R. Hill v. Thornton. be 

be disjoined' 
in the prohibition ; but if one makes ſeveral wills, the one of his =; and m_—_— er of his goods, and 


revocaticn is alleged of both, there 4 prohibition ſhail be granted for the one and denied for the other. 
2 Std. 141. Hill. WS. B. R. Combe v. Combe, 8. P. rule + that a prohibition ſhouid be quad; 

and cites Lat. 71. that ſeveral authorities are ſo. But Ibid. the reporter lays nota, that Hill. 23 & 24 
Car. 2. in B. R. and oftentimes betore prohib:tion quoad was aten bo cauſe probate there is not of 
an” avail to the lands; and that Hale Ch. J. faid, that th ey C212:10t prove a will in part; for it is the 
whole, and not pait that is the will, and therefore they denied! | ora a pronibition quoad. -S. P ac- 
cordingly by Hale Ch. B Hard. 313. Mich. 14 Car. 2. in Scace. in the cal of HoBAAHT ve Bar ROW 3 
that of late time in ſuch cate they have uſed to deny a pre h dition becauſe the party is at no prejudice 
by it with reſrect to the land, the probate in the 1 court being no e againſt him at lau 
tor the land; whereas the cxecutor would be at a prejudice if 2 tian mould fius ; for then he 
would be hindered from proving the will, and till chen he cannot he for a debt due to the tea: tor, by 
which means the eftate may be diminiihed. But in that cal becauſe the plalntiff had brought hs 


— 
e ! 
action here to ir; the title cf the land and the validity ot the detendant's u ill and cttered to proceed 
' 54 
1 


- * = . 5 * x * — . . i x ar ” : 
In it with effect, the court ordered a prohibition quoad due land unicis the tes would conſent to be 


concluded by the probate; and tvs that the like was done in the calc of Minſhaw v. Spicer. 


Prohibition was moved tor tn ſtop the Pre date of a ill (that did concern lands and goods) quoad the 
lands; but denied per Cur. Freem, Rep, 23. pl. 30. Hill. 1671. Anon. 


3. The oſſicers of the ecelefialt ical courts ought not to take into 
their hands fuch «Willy, as contain land in them, and it they lofe 
Ez them 


* 61 
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them they muſt anſwer it in an action for damages to the value 


* , 
and decreed 


ſhall not be 


One o 


* 
% CY * 


1 — . py | _— 4 * 
Jails 5 dried af har , W. 45 Ordered, and 44 


er n Equity 


2 an heir at lau v. 
zn lands cevited. Hill. 
Ircls was made a deviſce of p- 


the wi 11 was ſilent, 


of the land, and proot that there was ſuch a will in writing ihall 
ſerre “ againſt them. Clavt. 91. pl. 154. March, 16 Car. 
Beamſley's catc. | Is 

If a will contain lands to the value of too, oool. yet the 
eccleſiaſtical court may cite them to bring the nal to be 
prov ed per teſtes, and this Court ou; ght not to prohibit them ; but 
if they will not after proof f deliver back the original, then this 
Court will intermeddle, and a proof of the will cannot be by copy: 


— 
for if the eriginal be buz . r %%, &c. a copy of their regiſtry hath 
been often given in evidence, but a copy & a copy cannot; per Jef- 
feries Ch. 8 Skin. 174. pl. 3. Paſch. 36 Car. 2. B. R. Anon. 
Probate of a will by the heir at fon ro, by judgment in B. R. 
confirmed on a writ of error in the Houſe of Lords, was 


Mod. 60. Mich. 8 Geo. as the 


3 
and 
0 1ded as 10 th s real at = cited 8 
calc ot Markham v. Montague. 
ithout a trial at common law, if the heir inſiſts upon it, eſpecially where there are 


10 Geo. Dau Con Ys Chater. : 
F part, and the other coheireſs inſiſting in her anſwer to have the 


nough tound for the will, yet no Coits were given either at law 


Chan. Prec. 93. Tr. 1699. Cicw v. Jolli ff. 


6. A deviſce of lands being in the poſſeſſion of them, brings a 


Fill to prove e the will, and prays rel. tf ; the heir brings on he Can 
ad requititionem detent lend and 17 fer that the bill ought to be 4 — 
miſſed, becauſe no merit for a voluntary deviſce, where no debts 
or legacies are to be paid, to have a decrce againſt the heirs ; but 
the Maſter of the Rolls ſaid, it is the bun of this Coun to 
quie polſciſions, and gave the defengant a year t9 try the vailtdity of 
vill, and then to refort 55 ick to the Court. Abr. Lqu. 
Caſes, 132. Hill. 1702. Woods NE v. Woodgate. 
T Dep: fitions feened be the Iv ney Jes, though the bill and anfaver 
Tere 75, may be allow ed as evidence to ſupply any point where 
but not to contradict the Will; ; per Parker 


Ch. J. at a trial a ths” prius upen a will which concluded thus, 


z 


« OI: zned, ſcaled, ad delivered by A. B. the teſtator,“ and then 


ſu>ſcr: ribe 4 4 3 witneties, a W upon the depoſitions it appeared 
(the bill and antwer in the cont were lo! t) that they iubtcribed 
t! 411 in the . e of the teſtator, but it was at three ley 'Eral 
abs. 10 Mod. 15. Dich. 9 Ann. Cook v, Parſons. 

8. It isa poſitive rule, that where there 13 any doubt an the fro 
a 071] will not be eſtabliſhed agaiuſt an heir w ithout a !rial at = 
9 Mod. go. 1 Hill. 10 Geo. Dawſon v. Chuter. 

9. A bill brought by a devifee of land to perpetuate the teſti. 
mony of, and eſtabliſh the will, 2ught int i be ſet down for hearing, 
being only to perpetuate, and therefore was diſiuiſſed v. ith coſts by 
the Maſtcr of the Rolls; but he ſaid, that the plaintiff would at 
law have the ſame benefit of theſe depoſitions, though the bill be 
diſmiſſed. 2 Wms.'s Rep. 162. Trin. 1723. IIall v. Hoddeſdon. 

10. The plaintiff exhibited his bill as one of the coheirs of Sir John 


St. Barb, aud claimed a maiety of the eftate 7 y virtue (f a /ettlement 
made 


* 
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* 
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had power to make it, w 
tlement, and the deed to lead the uſes of the 
for if the plaintiff hath any right, it is by virtue of this ſettlement 


to perpetuate the evidence of t 


Crecutors 


or 4 


made by one Henry St. Barb, the grand/uther of the 1 J, and of 28 C. and 


the now defendant, who having , 2 up a W; J made by Sir John in 
favour of the ſaid deter :Jant, and it being ſuggeſted in this bill, 
that the will (if any) was fr. audulently obtained, it w. s prayed that 
the deeds and 4; iti s concerning the lands in queſtion mioht be 
brought inis court, and the rat ter becauſe the defendant in his 
auſwer owns the fettlement as ſet forth in the bill, and that the 
plaintiff is one of the coheirs of Sir John; but ſays, that John 
St. Barb, the father of Sir john, ſuffered a common recovery of 
all, or the greateſt part of “ thoſe lands; and declared the uſes to 
Si John and his heirs, fo that he might ain deviſe the ſame 
by his will. And now it was inliſted oy the : plaintiff, that the 
Court would give him an opportunity 4 injpect the ſaid deeds and 
evritings, as was done in the caies of the . ARLS OF SUFFOLK AND 


FEkRERS, and this is but a piece of common juſtice utually done in 


Cane. in. favour of an heir; nay, it hath been done in the caſe of a 
deviſce who is hares facttus, as part icularly in the cafe of the late 
Duke or NEWCASTLE's WILL, a 8 d it ought the rather to be done 


in the principal caſe; for though the defendant hath proved this 


will as executor, yet he ſays in his anſwer, that if it ſhould be 
ſet aſide, there are other wills in being by which the * is de- 
vited to him. It is admitted that the pl nntiif is one of the co- 
heirs of Sir John St. Barb, but that he brought his bill in the Ex- 
chequer, ſuggeſting the fame matter as by the preſent bill, and 
that upon hearing the cauſe the bill wa diſmifled, and now 0 
brought this new bill in this court, and thi de Fendarit inſiſts tha 

1f the plaintiff hath any right he ſhould try it at law; and he 
farther inſiſts, that Sir Joan St. Barb was tenant in tail general, 
and that he levied a fine of the lands now in queſtion 3 ſo that if 
the common recovery and the deed to lead the ufes doth not avoid 
this ſettlement, the fine will do it effetua ily; and that he de- 
tendant is willing to ihew the plaintiff all the ſettlements of the 
family, but not al the conveyances, counterparts of leates, and 
old deeds. Per Cur. the right of the plaintiffs ar law cannot be 
tried without the deeds, and there can be no realon why the plain- 
tift ſhould conteſt the will before he knows wiether the oy 
which cannot be known without the ſet- 
COMMON recovery z 


made by his great grandfat] er; and as this conteſt is between co- 
heirs, where one ſets up a will made in his favour, and inſiſts that 
he is not obliged to produce the ſettlement until the will is ſet 
aſide, certainly there cannot be a reaſon for not producing it, 
becauſe the plaintiff hath no better a right to ſee it then (viz.) alter 
the will is ſet aſide, than he hath now ; theretore the beit method 
1s to have the deeds brought before the Court, and that the plain- 
tiff ſhall be paid the coſts of this ſuit. 9 Mod. 99. Mich. 11 Gco. 1. 
Floire v. Sydenham. 

11. Upon a bill brought by 2 deviſee of lands againſt the heir 
he will ; the heir ee and put 
the plaintul to his proof, and the bir ee. xamined one of the awit- 
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veſſes and netze, ret the Heir all have his cots, But it may be reaſonable that 
rr he thould et have colts <vhere he examines witneſs of his owun ; per 


Acht > King C. 2 Wins. s Rep. 285. Trin. 1725. Bidulph v. Bidulph. 


286. ſays it was held by the Court ſoon after in the caſe of Angel and Brown. 


Lands were deviſed by will er payment of debts. 7 BW at law 
avas a creditor, aud aft, the will ns to fart of the lands deviſed, and 
which the teſtator had no power to deviſe, yet he was not by this 
excluded from being let into the reſidue of the fund given by the 
teſtator for payment ot. debts. Per Lord C. King. 2 Wms .“s 
Rep. Lis. Trin. 1727. Deg v. Deg. 

Where a bill is brought to prove a will of land, the fairy 
6 Fg teflator muſt be proved ; otherwiſe 1 in the caſe of a deed of 
truſt to fell for payment of debts. 3 Wms.'s Rep. 93. Hill. 1730. 
Harris v. Ingledew. | 

* 14. The Court over orders a will to be proved wa woce at the 

(3 hearing as they do a deed, 3 Wms.'s Rep. 93. Hill. 1730. Har- 
ris v. Ingledew. 

15. D. K. by will deviſed an eſtate to truſtees to be by them 

di fpoſcd of by ſale, and to diſtribute the money among her chil- 


en and grandchild ren as therein directed, and amongſt the reſt 


the ſum of 1001. to J. K. her only ſon who was a Janatic, and 

made E. her daugliter exccutrix, who ſoon after the death of the 
faid D. K. proved the ſaid will in the proper eccleſiaſtical court. 
vs the death of the teſtatrix the lunatic had an eſtate of co l. a 
ar deſcended to him, and is now under a committee appointed 

by the court of Chancery, and the ſaid J. K.'s children have been 
educated and maintained by the ſaid E. and have not any other 
proviton but w hat is deviſed bv the will of the faid D. K. and 
therefore the truſtces named in the will in Hill. Term 1729, ex- 
hibited their 4% in Chan ery againſt the ſaid J. K. the n to 
prove the faid awill per te /tes, and to Fate the ſaid truſ's theresf ber- 


formed and executed, which cauſe being at iſſue, and ſeveral wit- 


neſſes examined, the ſame came on to be heard before the Ld. 
Chancellor, who declared that the will was well proved. 
MS. Rep. 9 Apr. 1730. Luther v. Kerby. 

16. H. L. vorige: g Ks lands jor near the value, aud sauing other 
debts he made his will, aud dew; ied all his real eftate to A. and . 
in truſt to fell and pay debts 3 N and the refdue ts his heir 
et laww, who awas bis next by her, and beyond ſea in the ſervice of 
the Eait India Company. B. covenanted with WW. to fell him part 
of the truſt eſicte, and I. . covenanted, to pay intereſ? for the purchaſe 


nner from Lndy 1 ay next, and entered an part of the premiſes. jm 


ci ve, tant brought a bill ts compel M. to complete his purehee that t hey 


igh It be paid their d debts Ys The vill 704 17 S in equity, and WW. 

| Lit he believed that T. did duly execute the awill, but that the heir at Iluau, 
thoueh made a party defend un, had nt appeared lo, or anſevcred Th 
kill that he was willing to proceed in his purchaſe, all proper par- 


ties joining, whereof the heir at law was one. Ld. Chan. King 


ſaid, it is very proper that a will diſpoſing of lands ſhould * 


he rove 4 


ad Yd 
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proved in equity, ' eſpecially in the caſe of a modern will; but I 
Cannot ſay this is abſolutely neceſſary to make out the title, any 
more than it would be to prove a deed in equity, by which an 
eltate is ſettled from the heir at Jaw after the anceltor's death. 
The will prevents and breaks the deſcent to the heir as much as a 
deed, and the hands of the witneſſes to the will may be as well 
proved as thoſe to a deed, and it is the better if in the indorie- 
ment to the will it is mentioned that the will is atteſted by three 


witnefles, who ſubſcribed their names in the preſence of the 


teſtator. Now, as it would be nv objection to a title if a mo- 
dern deed, on which the title depended, was not proved in equi- 
ty, why ſhould it be fo in the cate of a will, where the ſame ap- 
Pears to be duly atteſted by three wing whoſe names are 


mentioned to have been ſubſcrib-d in the preſence of the teſtator? 


But in prefent caſe it appears the defendant, who articled for the 

pu e knew at that time the heir was beyond fea, and ſtill ac- 

cepted the title, without inſiſting that the he ir ſhould join, or 
| 8 ] 


that the will mould be proved againſt the heir. Alſo the defend- 


ant admits by his antwer, that the will was duly executed, and by 
entering upon great part of the eftate, has himfelf en the 
purchaſe ; - 'for NN rcaſon let him pay the reſt of the purchaſe 


money with intereſt, according to the articles, and at the ſame 


time let the truſtees and mortgagces join in proper conveyanges to 
the defendant the purch ior. It ſcems in this caſe to have been 
a great heip to the title, that the mortgage made by the teitator, 
and prior to the will, was for the great telt part of the pur rchaſe- 
mone v, which mult be kept on foot ior the protection of the title. 
1 Rep. 192, 193. Trin. 1733. in cafe of Colt v. Wilton 
CX iis 


(B. 5) ae of the Will ſtay ed or compelled. In 


what Ca es. 


* ordinary may compel the executor to prove the teſta- 

1 ment b excommunicition, and may fequefter the goods till 
they will prove the teſtament. Br. Exec pl. 90. cites 9 E. 4. 
33.47 

2. Probate of a will is /u/pended 4 by appeal, Roll. Rep. 226. 
pl.. Fra. Jac. B. R. ſeems to be the caſe of PREY v. 
Bryan. | 

3. A perpetual injunfti;z was awarded . the defend 
not to prove a will, touching a perſonal eſtate only, in the prero- 
gative court by the Maſter of Rolls. Chan. Caſes, 89. Hill. 
18 & 19 Car. 2. Beverſham v. Springhold. 


641 


Br. Ord' na- 
ry, pl. 17 
Cites 9 E. 4. 
. 


3 Bulſt. 72. 
I, Co 


But note, 
that in this 
caſe it was 
directed by 
the Court 
to be tried 


at law whether a will or no, and found againſt the will, and then this injunction was awarded. Ibid. 


4. The ordinary cannot /ay probate at the fuit of a creditor till 


a commiſſion , appr, cement \flued be returned. Gibb. 125. Hill. 
3 Geo. 3. B. R. Ihe King v. Dr. Bottiſworth. 


v4 
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(B. 6) The Force of Probate of a Will. 


1. Teſtament proved is of ſo great force that a man ſhall not 

* * have a direct traverſe thereunto, nor unto the letters of 
adminiſtration; but the defendant may ſay againſt the teſtament, 
that the teſtator made not the plaintiff his executor, &e. and ſome 
have taid, that becauſe the writ ought to agree with the teſtament 
that the teſtament is traverſeable, but that it is falſe, for a ſcire 
facias to do execution ought to agree with the words of a fine in 
the manner, &c. yet the line is not traverſcable a. & c. and 
the reaſon why the teſtament is not traverteable ! 5, becauſe that 
then it thall be tried by the certificate of the ordinary; and he 
will not certify contrary to that which is ſhewed unto the Court 
under his ſeal, or under the ſeal of the officer deputed to the ſame. 
Perk. ſ. 493. 

2. Probate of a will in the ſpirirual court does not bind in B. R. 
nor in the ſpiritual court itſelt any ſtranger, if it be proved in 


Commun: fe: "17, Ro! 4. Re ** 113 Paſc h. 1 2 Jac. B. R. Egertoi 1 8 | 


caſe. 

3. If the ſame crdinary certify; to the Court under his hand and 
ſeal that there is no will in his court 4 Cain His provate, this cer- 
tificate ſhall not by given in evident. So if ordinary in England 
againſt his probate 8 ſuch certificate, the probate thall be 
preferred, bebaule it is a judicial act. Agreed by Doderidge and 
Chamberlain in evidence to a jury. Palm. 163. Fulch. 19 Jac, 
B. R. Lee v. Roblin. 

4. An exccutor may be admitted to prove the revocatien of any le- 
gacy notwithſianding he had proved the avill, which it was objected 


[165 J Ye could nor do wit! nout taking an oath that it was the teſtator's 
laſt will; for hc only ſwears that he believcs it to he the teſtator's 
Will, and at that 1 time he might not know of the revocation. 
Vern 20. pl. 125 Mich. 1681. Jervois v. Duke. 
1 . 5. W nethert he probate of a will be cancliſine has been variouſſy 
0 we, but of later: ure 3 it has gt adjudged that ncthing can be 
is rainy gicen in evidence ah 7 it but fer. gery, or 27s bein obtained by ſurpri ze. 
eqn law Rayw e. Mich. 32 Car. 2. B. R. "Chicheſter v. Philips. 
ego de ordinary cannot be 3 becauſe if there be no way i the temporal courts to, prove 
te. i relating to chattels it muſt go on in the ſpiritual court, and the determination there muſt be 
final; for the: em} oral courts cannot make 2 Judgment concerning the will contriry to what was made 
in the ecclehlaſtical court, and therefore if they ſhew a probate under the hand of the ordinary they can. 
not prove in evi cence that the wil was forged, or that the teſtator was non compos, or that another per- 
[5:4 was executor. Put they mu; give in Cv dence that the hal was forged, or the will repealed, or 
that there were bona notabilia; beciuſe that is not in contradiftion to the rea! ſeal of the Court, but ad- 


mits the feat and avoids it. Per Gilbert Ch. B. Gilb. Equ. Rep. 207, 208. Hill. 12 Geo. in caſe 
Cf P.farriotv. Marriot. 

It a wii] be proved” before a wrong ordinary it is canſe of reverſal in ſome caſe; ; fo if there be any 
fa rd in the proof w: ere it communi forma that is Without witnefles, or by examination of witneſſes, 
vet it may be ure: one if cither diſproot can be made, or pre of of revocation of luch wills or of the mak- 
irs a later. Vent; CAA. Ex. 48. 

Thovg! he ſe: of the. or dinary eſtops the defendant to ſay that the will is not proved in ſuch man- 
ref. 

et matter of record. Went, Oil. Ex. 48. 


3 6. Will 


t he ray ceny the plaintiff to be executor ; becaule the ſeal of the ordinary 15 but matter of fact, 


7 


- 
25 
XL 
f 
9 
F 
* 
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6. Will under prebate eccleſiaſtical is not triable in Chancery, 
whether there be a revzcation of it or not. But Ld. Chancellor bid 
them go to the ecclefiattical court, and prove it there. 2 Ch. 
Caſes, 178. Mich. 2 Jac. 2. Attorney General v. Ryder. 

7. Will of perſenal ejiate only, and proved in the piritual court, 
though gained by fraud, yet cannot be controverted in equity; but 
if a party i under ſuch will, comes for-any aid in equity, 
he ſhall not have it. 2 Vern. Rep. 76. Trin. 1688. Nelſon v. 

d field. 

8. A legacy in a will is forged. The executor proves the will in 
the ſpiritual court, it relating only to perſonal eſtate, and after 
brought a bill to be relieved galt nit this legacy in equity, but 
Cowper C. 4 d4 the bill with coffs., For the executor night have 
ol ved the quill in the ſpiritual court, with a part icular reſervation as 

this legacy, and ſaid that his remedy mult be there. Wms,'s 


* 388. Mich. 1717. Plume v. Beale. 


9. Perſon who proved a will in the ſpiritual. court, by which he 
ft Wears the tejtator WAS of we nd mem} 75 aft: r controverts the ſame 
a at law as 1% the real ef/ate, upon which an iſſue was directed, 
compos or nun compos, N found non composr. MS. Tab. 1717. 
April I. Montague v. Maxwell. 

10. Executor may traveric the executorſhip of another, for 
whether a will or no will is a qucſtion tria ble! by a jury, as is 
agreed 8 Rep. 134. MER. TaksMHAu's Cas. 9 Rep. ABBOT DE 
STRATA MARCELL's CASE, and the reaſon is, becauſe the ſpiritual 
court had not the original juriſdiction of the probate of wills, 
and becauſe as to trial the temporal courts have quaſi a concurrent 
juriſdiction; and this is not like the caſes, 1 Sid. 359. and 
1 Lev. 235. that the probate of a will concludes a perſon from 
ſaying there was no ſuch will; but notwithitanding this matter 
may be brought to trial; for the producing a will —— probate 
is only evidence that there was ſuch a will; and though it is 
evidence of ſo ſtrong a nature that no evidence ſhall be admitted 
againſt it, yet to plead that ſuch a will was proved is no reaſon 
why this matter thould not be tried. Therefore judgment was 
given for the plaintiff. Comyns's Rep. 150. 152. pl. 102. Mich. 
5 Ann. C. B. Anon. 

11. Will concerning perſonal eftate proved in ibe Spiritual court ; 
reſpondent having a former will in his favour brings his bill 29 4 
cover by what means the latter will was obtained and to have an ac- 
count of the perſonal eſtate, and whether the teſtator was not in- 
capable and impoſed upon. Detendant demurred, becauſe it 
belonged to the ſpiritual court only to prove the validity of wills, 
and the former will was not proved in the ſpiritual court as the will 
in his favour was. The demurrer was over ruled. Note, It was 
mentioned in the reſpondent's caſe, that the appellant, who was 
the executor of the proved will, was only in the nature of a 
truitce for the reſpondent. NIS. Þ ab. Feb, 6th, 1 723. Andrews v. 


Powis. 
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(C) Adminiſtration. 
lu what Caſes it ſhall be granted, 


* BriExe- CI. F ail the executors refuſe to 2dminiſter, adminiſtration ſhafl 


—_— a7 be granted 1. * 21 . 4. 24. 2 2 5 H. 6. 1. b. 38 H. . 8. 
S. E but for now the te/tatir lies iuteſtate. 1 9 Co nat, 24. FO E. 3. 3.9. 
20 IJ Eo But * ane bs 18 it ie refuſe 5 eh ' Pre — De the 1 


3 5 9 Reg 37. HExNSsTLox's CASE. ] 


23302 mak: 0 
20 executors, and one proves the teſtament, it is ſufit tcient = all f the others will agree to it, and the 
refnls! de dre the { d naf. ks no ettoppel to them to aiminztter after 3 per cot. Cur. And they had no 
regard to the fpiritual law, which i: contrary in this matter. r. Executor, pl. 117. Cites 21 E. 
4. 24 But if there ate two executors, and he that proves it dies, and he chat refuſcd before the 
orci nary wil not adminifter, the ordinary may lequeſter. Ibid. 
T F. itz. Executors, pl. 15. cites = . 
1 2 - 
** 4. 2713 4 2. IF an exectitor admin? 47 before probate of the will, and a after 
1.4. > 7 3 : 
Pal „ reißes to prove the will, and to adminiſter when the ordinary 
— — — 


age 3 1 againſt him, the ordinary may grant adminiſtration. 
Co B. Par _ : | 
ten v. Rate 34 J- 124. 13 


_ S. Po 
5. i? * by oult Oh, J. acc Irdin —— 817 75 and Citcs 8. . 1 Sa. * 3803. 


2 contra, and that the committing of a&miniſtration in ſuch cafe is a mere void ct. 


Zz. If a man males an executor, but it à not nee, or cons 
cealed, the ordinary may grant adminiſtration, _ this thall be 
good 0 the other prove the will. 7 E. 4. 12. b. 13.] 

[J. But if a man makes an e the ordinary cannot grant 
adminiſtration before refuſal of the executor. 3 H. 4. Adminiſtrat. 

22. adjudged. 

5 If A. makes a promiſe t9 B. . * B. dies inteſtate, and 
adminiſtratian of his goods ii granted to C. who dies anteftate after, and 
then adminiſtration is granted 7 D. for the goods of C. D. cannot 
have action on the promiſe made to B. as adminiſtrator to C. for 
he is not adminiſtrator to B. inatmuch as adminiſtration is not 
granted to him of the goods of B. unadniny ered by C. Adjudged 
per Cur. upon demurrer, Mich. 15 Car. B.R. GoSLING AGAINST 

6 } OcBortRy. Intratur 'I'rin. 15 Car. Rot. 926.] 
1 Br. Exe- [6. If all the executors refufe before the crdinary, adminiſtration 
cutor, ol. ſhall be granted. f 21 E. 4. 24. 20 H. 6. 1. b. 36 H. 6. 8.) 


Its CItCS 
$. C. bat not S P. though 1 it feems admitted there. Where executor adminiſters, and after re- 


tuſcs, if adminiſtration be granted during his life it is void; per Holt Ch. J. 1 Salk. 308. Mich. 
tt W. 3. C. B. in cafe of Wang ford v. Wang ford, cites Mod. 213. Parten's calc. 


{If A, [5. If an executor dies inteflate, adminiſtration ought to be 
N Plats granted of the firſt teſtator, for now he dies inteſtate. 21 E. 4. * 


his executor 


and dies, 26 H. 8. To ] 


ant BB. | 
proves the teſtament Id dies, the ordinary may ſequeſter the goods of A. as weil as of B. for it is the 


lamb thing now at if A. had died jateitate at the firſt, Br. Executor, p'e 117. cites S. C. 


[3. But 


Exccutors. 


8. But if an executor after adminiflr ation dies nteflate, and the 
ordinary grants adminiſtration of all the goods of the executor, 
he may der the goods of the firit teſtator. 18 E. 4 


(Quzere this.) | 


(C. 2) 
tor of an Executor has 


Teſtator. ] 


[ What Power the Executor, or Adminiſtra- 


o. If an admini/iratzy makes his executor and dies, his executor 
ſhall not have the adminiſtration, of theſe goods, but a new admi- 
niſlration ought to be granted of them. 3 34 H. 6..14. 2H. $. 4% 
adjudged 11 Rep. 5. BRUDNELL's CASE. 9. b. 


tor makes an executor and dies; the other ſurvives and Fe. inte? 


ſhall! not meddle ; 


„as to the Goods of the firſt 


So where 4 
man mkes 
two execu- 
tors and 
dies, the 


one Extcu- 
ate; the executor of the executor 
for the power of his teſtator was determined by his death, and by the ſurvivor 


or the other; ſo that now the ordinary thall commit the adminiftration of the goods to the executor 


who ſurvived, & de bunis non adminiſtratis of the fit teitator. 
32 H. 8. 


[10. If an executcr 1 prebate of the will of his teſtator makes 
an executor and die n the executor of the executor cannot take upon , 


Br. Executors, pi. 149. Cites 


Where the 
EX cCecutor 
les after 


himſelf the execution of the firit teſtament, but adminiſtration of e 


the goods of the firſt te) ater cum teſtaments annexs {ball be granted, 
D. 22 & 23 El. 372. b. ſaid by the judges of the prerogative 
court to be the uſe and cuſtom of the ſaid court of prerogative, 
and agreeable to the law by the opinion of Dyer, to which the 
Court | gave credit.) 

firſt 3 


who is named executor in the will. The executor's 
determine his executoilnip, but not avoid it; per Holt Ch. J. 


v. Wankturd, 


0 Dro rings 
— — 


11. If the ordinary commits adminiſtration to J. S. he may re- 
fuſe the adminiſtration, and then the ordinary may commit it to 
another; for he cannot compel him to adminiſter. Br. Admini- 
ſtrator, pl. 7. cites 34 H. 6. 14. 

12. It a man ae an executor who adminiſters, and they will 19k 
come to prove the teſtament when the e makes proceſs againſt 
them, then he may lawfully commit the admimniſiration over per 
Townſend J. Br. Admmiſtrator, pl. 32. cites 4 H. . 13. 

13. A. makes his will, and directs that exe year after his deceaſe 
B. ſhall be executor. "The ordinary may grant adminittration 21 the 
mean time, and the ſale or gilt of the goods by him within the 
year ſhall never be avoided by the executor aſter the year. 
Pl. C. 279. b. Paſch. 7 Eliz. in caſe of Greyſbroke v. Fox. 

14. TWo exccutors bei ig in ſuit which of them was the true 
executor, it ſeems that the ordinary cannot grant adminiſtration 
„ lite, Mo. 636. pl. 874. Hill. 37 Eliz. C. B. Robin's 
Cale. 


ſpiritu al court concerning the right of adminigration, and where 
fit eaſe an adminiſtration granted pendente lite is good, 
verning 2 Wil; 


but otherwiſe where 


ing and be- 
fore pro- 
bate, his 
executor 
Ca1nnort 
rove the 
w of the 


becauſe he is not named executor to him in the will, and no one can prove the will but 
the will does, upon his death, 
1 Salk. zog. in the cate of Wankferd 


Br. Txecu- 
tor, pl. 1 O2. 


cites * . 


Br. Debt 
140. 
e. 281. 
S. C. cited 
per Dyer 


Ch. J. Ibid. 


[08 ] 
There is 2 
difference 
where there 
is 4 contto- 
verſy in the 


it is concerning a will; for in the 
the controverſy is con- 
tor he that comes in under a will ſhall avcid all that which an adminiſtrator can do. 


Carth, 


oy. 


$4 
f 
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Cath 253. Trin. 2 W. & M. in B. R. Frederick v. Hook. Per three juſtices againſt one 
contra, and ſaid that neither Ronix's CASE nor the cale of FreEDFRICK v. Hoope were adjudged 
cales.} Gibb. 260. Paſch. 4 Geo. 2. B. R. Wollafton v. Walker. S. P. per thice juſtices, 


* * * - , - - — * * 1 4 * . 11 . - 4 . 
that neither of thote caics were adjudged, ane £ that the reaſon given in W did not maintain the opl- 


nien. 2 Wms. 's Rep. 500. in caſe of Walker v. 8 | 2 Barnard. Rep. 63. Lee |, 
id be had en the ron. of that caſe of Freder . v. H. 8 ks. as. 15 3. to be learc! ned, and accord- 
ing!) it was found that that plea in abatement in relation to the validity of the adminiſtration was there 


waived, and ne be was actually entered for the laintiff 7, fo that he ſuppoſe d there was only a rule to. 
Kew cauſe in that caie. 


15. If a man enters into religion and makes no executors, the 
ordinary ſhall grant adminittration. 9 Rep. 40., a. Trin. 42 Eliz. 
in Henfloe's * | 

16. If. oll the executors refuſe, adminiſtration may be granted to 
another, and none of the executors can adminiſter, as where one 
of the executors proves the will., 9 r 33ͤ Inn. 42 Eliz. 
Henſloc's caſe. EH | 

17. If one makes eus exectitors, one 17 years eld, and the other 

under, adminiſtration during the minority is void, becauſe he of 
17 may execute the will. Brownl. 45. Mich. 14 Jac. Anon. 

18. If adminiſtration be oranted during minority of tete infants, 
and one dies, yet the adminiſtration continues. Brownl. 47. 
Mich. 14 Jac. Anon. 

19. Ordinary may grant ance "ae of the goods of an 
alten, if no will. Palm. 14. Arg. Trin. 17 Jac N. 

Sek. eg. 20. Executcr of executor ſh: all be allowed to be executor to the 

Holt Ch. f. firſt teſtator; but per tot. Cur. this is to be underſtood when 

in caſe of firſt executor proves the will. Palm. 1 56. Hull. 18 Jac. B.R. 

Wanefordy, 

Wangturd. 

- 2 Fs _ 21. Upon Engliſh bill the caſe was, that ſeveral executors were 

© x uz. made, and one proved the will, and the reft refuſed ;, and he that 

307. Hill, had proved the wwiil died, and another perion took out letters of ad- 

5 Ain. miniſtration and preferred his bill in this court. And the Court 
held clearly that by the proving of the will by one, they are all 
executors, and although he that proved the w ill dic, vet no other 
perſon can adminiſſer during the lives of any of the reſt. And it does 
not appear that they who refuſed are dead ; whereupon the bill 
was diſmiſſed. Hard. 111. pl. 2. Paſch. 1658. Pawlet v. Freak. 

22 Defendant i in execution vas the next of 25 to the plaintiff inteſi- 
ate; and a motion was made for a habcas corpus to bring her 


from the counter in this court of B. R. that having adminiſtered 


to her creditor ſhe might be diſcharged; but it was denied, for 
ſhe could not be thus diſcharged, becauſe non conſtat de perſona; 
neither can ſhe give 2 warrant of attorney to acknowledge ſatiſ- 
faction ; therefore let her renounce the adminiſtration and get it 
granted to another, and then ſhe may be di i/charged by letter of at- 
terney from ſuch adminiſtrator. 2 Mod. 315. Trin. 30 Car. 2. 
B. R. Joan Bailie's caſe. 

23. Licelefraſlical judges may prov ide for the diſpoſition of bona 
peritura in caſe of neceſſity pendente lite. Arg. Vent. 3 13: Trin. 


29 Car. 2. in caſe of Baker v. Baker. 


24. Ad- 


ö 


v. Buckland. 
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24. Adminiſtration granted where there is a vil] and executors 
but concealed, the adminiſtration is void. though executors re- 
nounce. 2 Lev. 182. Hill. 28 & 29 Car. 2. B. R. Abram ve 
Cunningham. 
25. W. and R. were two brothers, a /egacy ef ol. a dle viſed {| 69 } 


170 N. 4 vent beyond fea, and Aer A ve . abſence, the ther 
ſuggeſting he avas dead, took out adminiſiration, and ſued for the legacy. 


The Court decreed the lol. and interett, to be paid to the plaintiff 
ever ſince R. went away, the plaintitt giving [ccurity that it {hall 
be repaid to R. if ever he fliculd return which ſecurity to ſtand 
for three years and no longer; but the plaintiff's own ſecurity 
to ſtand for ever. Fin. Chan. Rep. 419. Hill. 31 Car. 2. in caſe 
of Norris v. Norris. 

26. The reſidue of my goods I give ts my loving executor (with 4 
blank), adminiſtration mult be granted. Paſch. 1681. Winn v. 
Lin | 
. Where an executor dies betas probate of the will, his exe- 
cutor cannot prove it, but adni/*ration cum teftaments aunexo muft 


be granted to the reſiduary legatee, if any, or elſe to the next of 


kin. Vern. 200. pl. 196. Mich. 1683. Day v. Chapfield. 


28. A. died beyond fea, and made a nunc upative with and thereby 
B. executor, C. took adminiſtration, and brought a bill for diſco- 
very of the ſuppoſed inteſtate's perſonal eſtate. B. pleaded the 
will, and that he was executor, and that A. left no eſtate in 
England. It was not neceſſary that the 2v// be proved here, no 
more than if a man died and left an eſtate in Scotland. Vern. 397. 
Paſch. 1686. Jauncey v. Sealey. 
29. It ſeemed to be agreed, that if executor becomes un 
:mpcs, the ſpiritual court may commit adminiſtration, but not if 
he become bankrupt, 1 Salk. 36. pl. 1. Mite & 
B. *. in caſe of Hills v. Mills. 
30. If adminiſtration be granted, and the ere of admin;/tration 
are 2 new letters of adminiſtration may well bo granted after 
the action is commenced ; but it is otherwife if they arc then 
originally granted. Comyns' s Rep. 18. in pl. 10. Mich. 8 W. 3. 
in B. R. Barton's caſe. 
31. Two executors, h rerounces, the other proves the will and 
dics; the executorthip ſurvives to the other; but where there are 
two exccutors, and cre executor only afts and des, and then the other 
rengunces, by this the teſtator is dead inteſtate, and the executors 
of the acting executor have nothing to do with the goods unad- 
miniſtered, but adminiitration ſhall be granted to the next of kin 
of the firſt teſtator. 1 Salk. 311. pl. 15. Houſe and Dounes v. 
Lord Petre, De dee 19, 1700, coram delegatis. 3 
32. Adminiſtration granted ts laue; one dies; it ſurvives to the 5 
other; for by W right K. it is not a bare authority, but rather an Tabor, and 
othce, and the office ſurvives. 2 Vern. 514- Mich. 1705. Adams laid that 


the caſe of 
Bowden v. 

Bowden was determined contra in the ecclefiatical court, Caſes in Equi ty in L4. Talbot's Time, 125. 
in caſe of Hudſon v. Hudſon, Trin. 1735. but upon the authority of Adams v. Buckland betore the 
Ld. Cowper, he overruled the plca ot ade iniftration having been granted to the plantiff and au- 
ther, which other died before the bill brought. Cale, in Eguit; in Le, 4avot's Time, 127. Tin. Th 33- 


n 
. 


E 
72 * POET 82 * 4 a 0 Fe 
W SWINGS NB hp p 2 2 W 
k 8 . 9 _ wade ee eee 
r IR eee 222 . 
ES 5:7 * * 3 7 5 GRO Aerts 3282 
og wa e . * . e rr 8 — hs . 


r * * * N * * * * 6 9 K * * N 22 
* 3 I e 


* 
- Sa 


Fr . e nn. 
r 
* 


r 


70 | Executors. 


, | (D.) Adminiſtration upon the Statute of 11 £43. 


Fol. GC 3 


$64 þ ag Cap. 11. 


How it may be granted. 


— 2 2-28 HE ordinary may grant /zvere] adminiſtrations of. ſeveral 
=L 3 parts of the goods of the intcitate. 10 . b. 18 H. 6. 
OGray's caſe 12. b. 38 ' 3. 21. } 

S. H. by 


Hutton, but by him and Harvey it is illegal. Sid. 100. pl. 5. Hill. 14 & 15 Car. 2. B. R. 
Hammon v. Moor, S. P. held per Curiam clearly to be void And though the goods are in ſeveral 
counties, yet it ſeems that the ore inary cannot commit ade) niſtration of the - po in the one county 
to one, and in the other county to anot ther. Sid. 101. pl. 5. Hill. 14 & 15 Car. „B. R. But there 
Adiudeed 7 Nod, - 245. Hill. 1 Ann. B. R. in calc of Taylor v. Raines, 
d gu, Kc. as well as executor may be quoad. 1 Salk. 313. 
ecms to be S. C. | 


is auded a quzre bene. 
that admini tration may de grant: 
pl.72c. Shardelow v. Naylor, S. P. and 


2. The ordinary may grant adminiſtration wpor condition, as 
where this was before granted to J. 5. who is outlawed and in 
priſen beyond fea, this may be granted to another, but ſo as if the 
ſaid J. S. comes back into England, he ſhall adminiſter when he 
comes back. 34 H. 6. 14.] 

3. In debt, per Cur. adminiſtration cauuet be committed by 
- garzl, but by writing; quod nota. Br. Adminiſtrators, pl. 27. 
cites 21 H. 6. 43. 
4. But per Newton, it may be committed by entry in the re— 
giſter, without committing it by letters ſub figills ; quod quære inde ; 
for to this it was not anſwered. Ibid. 

. Obligee of a bond debt of 5007. died inteſtate z the ordi: nary 
committed ad miniſtration 7 100. rheregf to A. and of anther to A. 
& c. It was held clearly by the Court to be void, for ſeveral ad— 
miniſtrations cannot be committed of a Hing intire. Sid. 100. pl. 5. 
Hill. 14 & 15 Car. 2. B. R. Hammon v. Moore. 


6. Windlram conceived that adminiſtration cannot be committed. 


ef part of any debt, but may be ſeverally of the goods in ſeveral 


counties; iced 8 contra; 
as many as they will, but not by ſeveral] parcels, becauſe given 


by ſtatute. Keb. 334. pl. 175 Hill. 14 (. 2 B. R. 


2 v. Gore. 
As to the ſtatute 31 Ed. 3. cap. 11. the inconvenience before 


er Twas, that albeit the ordinary might have ticiled the goods 


of the inteſtate in poſſeſſion, yor he, ner any under him, could ſive fer 


his debts in the king's courts, % the debtors would defraud the wife and 
children, and credit:rs 15 oe tneir debts. Theſe adminiſtrators were 
but the ordinary's deputies, and by this ſtatute they were account- 
able to the ordinary as well as before; it altered nothing in the 
ſubſtance of the thing, but did enlarge his authority to give him 
* aCtions in the king's ms : ſo was the law taken, held, and prac- 


tiſed. This appears by Lava, 10 H. 6. in cap. de medictate 
eccleſiz & ita quorundam teſtamentis; the gloſs in verbo diſtri- 


butionis, 


; they may commit adminiſtration to 


Ms 


Exccutors. 


butionis, which gloſſes were made after 31 E. 3. cap. conſtitut 


art” 14 H. 5. 470. ordained, the ordinary, in allowing the ac- 
counts, thould be abſque dolo. Per Dr. Walker. Cart. 132, 133. 
Trin. 18 Car. 2. C. B. in caſe of Hughes v. Hughes. 

*8. Adminiſtration was granted Sen ile lite about a will whether 
will or no will, and if no wall, then to whom adminiltration be- 
longed, and the adminiſtration was, ad caligeud', &c. and ad fel. 
dend &s alienum, & c. and it was argued w hethe 'r this was wichin 

any itatute ſo as the adminiſtrator was ſuable. The Court ſeemed 
pro quer' that the adminiſtrator was ſuable; 1cd advifare vult. 


2 Jo. 134. Hill. 31 & 32 Car. 2. Þ. R. Impey v. Pit. 


ſtration; 5 held per Cure upon demurrer, Carth. 153. Frederick v. Hook. 
but by the other three juſtices tuch adminitt: -ation inc 15 Gf a will was held good. Gibb. 


* FR 


* 


Adminiſtrz- 
ti 1 Pn £ 
dente lite 

Of a will 

is void, bur 
not where 
the contro- 
verſv 1: 
about righ: 


of admini- 


8. $i cited 1 Lee J. 


260. Wool 


Walker. — And the three juſtices ſay, that the caſe of Mo. 636. Robiiz's caie, and the caſe | 


vt Can h. 153. Frederick v. Hooke, are not adjudged caſes. 


The hill was to have a lang leaſe aſſigned, which came to the 
Vis 2 by dirt of an admint/fratin of her former huſband, but 
hene were ehildiren of the inteſtate ; and It WwWiasS reterred t 0 the Civil 
lu to Cetermine the adminiſtration before a decree; for the {tas 
tute of H. 8. is, that adminiſtration be granted to the wife or child, 
and the wite having it, [the Court bid them] fend back to fee if 
the civil law doth net proportion the adminiſtration. 3 Chan. 
* 61. Nich. 1670. Hunt v. Jones. 
The Court eld the ordinary may grant adminiſtration 79 
5 brother quuad part, and to the awife for the reft ; in which caſe 
neither can complain, fince the ordinary need not have granted 
any part of the adminiſtration to the party camplaming ; but if 
the inteſtnte leave a 6: >nd of 100 1. the ordinary cannat grant adminiftra- 
ticn for 501. ts one perſon, and 50 J. to ar. ther, becauſe this is an 


entire thing; annua - nec debitum, judex non {eparat ipſum. 


1 Dalk. 36. Dl. 2. Mich. W. & M. in B. Fawtry v. Fawtry. 


2 Ch. Caſes, 77. Tauluriet v. Ward. 
A. and in another to B. quiere. te. 


11. Since the ſtat. 22 & 23 © ar. 2. 1t has been held, that the 
31 E. 3. cap. 11. is thereby repeated, the reaſon n of the 
intejlate's gouds by the 61 dinary l before ? the ſta! ute 22 H & 23 Car. 2. wwasyz 
be c: auſe there was no Prop rd of thole goods 1 In any body, there C- 
fore the ordinary having the poſlaſſion he diſpoſed of them at his 


leaſure, for there was no Pg rietor to controul him; per 


Holt Ch. J. Carth. 376. Paſch. 8 W. 3. P. R. Oldham v. Pick- 
cring. 

12. An adminiſtrator _— the abſen ce of T. 8. (who 1 is execu- 
tor) breught an action of det on bind, but did not aver in his de- 
claration, where J. S. was abſent, or 
it is bur reaſonable that the ordinary may 
during abſence as well as during minority or ” ends -ntc lite, and 


- 


appear. 
Auminiſtra— 
tion may be 
grande 

Quoad. Farr. 
148. 
Hetl. 135. 


But it cannot be granted of goods in one county 22 


3 Salk. 23. 
Slater v. 

| May, S. C. 
H he TOAS GN 4 PCT Cur per Curiam 
ant e e, 1 accordingly. 
—b Mod. 
304. 8. C. 


fuch adminiſtrator 1s be to the executor. | We 2v;ll intend the declara- 


ſerit, 


t abſence beyond ſea, but the plaintiff ought to aver that he was ab- dien ws 
CBE i bes that admi- 


IS Erxtcutors. 


e ſent, and judgment for defendant. 1 Salk. 42. pl. 11. Mich. 
Tu 3 Ann. B. R. Slaughter v. May. | 


dedita le- 
gis forma durante abſentia, and therefore the Court held it muſt be underſtood an abſence beyond tlie 


1ea. — q Salk. 23. $. C. 2 Ld. Raym. Ty 1071. Slater v. Ae: S. C. adjudg:d for 
the detendant. | 
11 Mod. . outs debt againſt T. n a bond of 2000 l. entered into 


hh q hy by F. to F. deceaſed as a dminiſtrator to F. as to this bond only. The 
does not defendant pleaded in abatement 7755 at admini/tration awas b Here granted 
of this bond 10 C. But per tot. Cur. this plea 1s only in bar, and 


appear. 


= 12 cannot *be pleaded in abatement, and therefore a reſpondeas ouſter 
but S. P. was awarded, 2 Ld. Raym. Rep. 1207. Mich. 4 Ann. Hacket 


does mt v. Tilly. 


225. Ar. 


21 52 ] 


(D. 2) Adminiſtration granted to ſeveral ; their 
Power, and Pleadings. 


"Di. againſt adminiſtrator, who ſays that it was committed 10 
hin Fact} er, this 18410 plea avithout faying that the other 
adminiered, by which he faid fo, and there the adminiſtration by 


44+ 


the 5th * is travcrfable, and nt the committing of the admunſtration, 
and fo fee, that if the committee does not adminiſter he is not 
chargeable. Br. mrs per, &C. pl. 322. Cites 8 H. 6. 2. 

2. A. and B. {ww b571d-creditors taking joint letters of adminiſtration, 
A. gets into his nds 20 part of the aſſets, and retains for his own 
debt againſt B. On a Fill for an acccunt queition was, whether A. 
by this had got ſuct: a legal advantage as to be intitled to keep the 


alſers, and fo B. loſe his debt? Per Maſter of the Rolls, the rule 


ot th 11S: Court 1 in Ca 125 5 of retainer 18, unleſs the par t; can he a le 


gal right to retain, we never give it him; if he can ſhew a legal 
right, we never take it away from him. The queſtion then is, 
whether at law this be a good retainer ? At law ng doubt an exc- 
cutor or adminiſtrator has a right in gaſe of debts in equal degree 
to prefer one to another, and to retain for his own in the firſt 
place againſt any other creditor. The reaſon is not (as ſome of 
the old books ſay) becauic the law leaves it to the conſcience of 
the executor which debts to prefer, for that I take to be a ficti- 
tious reaſon, being contrary to the general uy inciple of law, for 


2 man thus to become judge i in his own cauſe, and be left to de- 


termine which debt ought firſt to be paid, his own or another's, 
But the true reaſon is, becauſe if a retainer were not allowed, an 
exccutor in caſe of a deficiency of aſſets would have no poſſiblo 
way of obtaining ſatisfaction for his debt, for at law there is no 
ſuch thing as ſplitting of debt, or making a rateable proportion, 
and therefore he cannot corne in upon an average with the reſt of 
the creditors, nor has the advantage of another creditor, who by 


bringing his action in due time may recover his debt, though there 


be not enough aſſets at laſt to anſwer al demands upon the teſta- 


tor; for he cannot ſuc himſelf; fo tat this prixilege of retainer 
15 


al 
111 
th 
ca 
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det 
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but 
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IIard. 


rel als 
51 Opel 
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Executors. 


55 founded on the policy of the common law, that executors may 
not be deprived of one advantage without havi ing another in lieu 
of it, and that they may not be in a worſe condition than all man- 
kind beſides ; but this is not a caſe between an executor or admi- 
niſtrator, and a creditor, but between two joint adminiſtrators 
who are both in the ſame condition in all reſpects, Now here has 
been no authority cited to ſupport a retainer by one adminiſtrator 
againſt the other, ner do I fee how there ever could be one, be- 
cauſe an adminiſtrator can bring no ſort of action againſt his com- 
panion wherein this point might have been e at law, Nei- 
ther docs the reafon of the law juſtify ſuch a retainer, for admi- 
niſtrators are conſidered but as one perſon in law, the potteſhon 
of the one is the poſſeſſion of the other, the receipt of one is the 
receipt of the other, and therefore the retainer of one muſt be 
conſidered as the retainer of the other, and muſt enure for their 
mutual benefit in the diſcharge of the debts of both in proportion, 
Then the conſequence would be very bad were a retamer allowable 
in this caſe, for adminiſtrators muſt ſight for the affets if getting 
the ſole poſſeſſion would entitle cither to a ſeparate right in them, 
10 that as no legal right of retainer has been ſhewn, the rule muſt 
take place, that he who cannot retain in law cannot in equity. 
The plaintiff is entitled to an equal diitribution of the aſſets, being 
an equal creditor, according to conſcience and equity, and the 
Aefendant muſt be decreed to account. 26 Feb. 1738. in Canc. 
Chapman v. Turner. 

2. A recmery againſi ene joint- adminiſtrator ſhall bind him and 
all his companions, and therefore it is reaſon it ſhould bind all 
{trangers; per two juſtices, and the other two ſaid that ny were of 
the ſame opinion; but they would be advited, &c. The principal 

caſe was debt againſt four adminiſtrators, who pleaded that one 
T'. D. had brought debt in B. R. upon a bond for 100ol. againſt 
one of the adminiſtrators, and recovered by a mhil dicit, and 
that they had riens enter maines to ſatisfy over and above the faid 
debt, and this was demurred to; and Anderſon and Beaumont 
held it a good plea; and if there be any COVIN in it, it is to be 
averred! Oy the plaintiff; for prima facic it ſhall not be ſo intended, 
but that it is true. Cro. E. 471. pl: 23. Hil a6 = B. K. 
Further v. Further. 

3. A rcleaſe of one adminiſtrator not to prejudice the other. 


Toth. 264, 265. 6 Car. C. B. Horner v. Barrel. 


Hardwick, Mich. 11 Geo. 2. in Hudſon v. Hudfon, 
releaſe debts without che other, but they mutt a. join, Wocd's loft, 355. cites Bac, Uſe 
Property, cap. 9. | 

* 
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CIS 


S. P. decreed 
accordingly 
by Ld. Ch. 


One adminiſtrator cannot ſeil goods or 


of the Law, 


(E) 3 the Death of ha Perſon on 
| {hall be grauted. | 


The baron . ir a fone covert dies inteſtate, adminiſtration may be granted 


a 64 2 hey 4 of her goods; ; for peradventure ſhe has une in action, the 


lawful next which are not given to the baron by the law. D. 8 Eliz. 25 1. 99. 
t kin by 

= q 3 admitted. ] 

of E. 1. Show. 351. Hortrec v. Hortree. 


(F.) Who ſhall grant it. 
Metropolitan. 


r. As. 1. JF he who dies inteſtate has eds in divers countier, the 
11 metropolitan ſhall grant the adminiſtration. 14 H. 6. 21. 
8. of AC 10 HI. 7. 18. 35 H. 6. 43+] 5 


And it the biſhop of another diocets than where the party dies commits the adminiſtration, this 1: 
voie, though the matropolitan has not yet committed the adminiftration ; and this of goods moveabie. 

Ine acminiftration belongs to the archbiſhop, though he has only the value'of a penny in one county; 
per tot. Cur. Br. ſays quæte if this word county ought to be diocels. Br. Adminiſtrator, pl. 31. cites 
37 H. 6. 27, 28. 


1741 2. If he 5 kna mtabilia to the value of 1005. in divers 
di:ceſſes, the metropolitan ſhall grant adminiſtration. 10 H. 7. 
1 

- (3- If a man dies beyond ſea inteſtate, the archbiſhop ſhall grant 


* tion. P 


we Elhz.] ] 
If the arch6:/heprick of York is void, the archbiſhop of Canter- 
bub ſhall have the ſpiritualitics, and Brooks ſays, it feems that at 
94 time he may commit adminiſtration. Br. Ordinary, pl. 22. 
The granting of adminiſtration cf every bi/bop's goods, although 
he by not goods but within his own juriſdiction, does belong to 
the archbiſhop. 4 Inſt. 335. 
$'4. 50. 6. Where a man dies inteſtate, having goods in ſeveral pecu- 
33 lars, the granting adminiſtration does not belong to the ordinary 
28 RON, 
in C. 3. of the dioceſs, but to the metropolitan of the province; for they 


ſeem to be are exempt from ordinary juriſdiction. Lev. 78. Mich. 14 Car. 2, 


B. C. in 
13 C. B. Anon. 


held accordingly, becauie ſeveral peculiars do not beloag to the ordinary, but to the archbiſhop . 
of the province: but true it is, that ſome belong to the erdinary, and becauſe it was fo ſuggeſted for 
a prohibition where a cauſe was immediate!; den ferted from the pecutier to the Arche, a proviibztiog 
Was granted. a EL 


II Jac. B. per Coke to be adjudged in 


Adminiſtration. 
(G.) By whom it ſhall be granted, 


E T a man has b»na notabilla in Ireland and in England, and The off 
dies inteſtate, there ſhall be ſeveral adminiffrations granted, 1“ 

viz. by the archbiſhop of Dublin for all within his province, and bebe 
by the archbithop of Canterbury for all within his province. Ian 
But it ſeems that it is intended that he has bona notabilia in??? 

divers dioceſtes within each province, or goods in his dio- pgur.s: t 
ceſs; for otherwiſe it ſeems it ought to be granted by the or- 2. of 
dinary where the goods are, and not by the metropolitan, D. 3 
14 El. 305. tion v4 


Maile in 


Ireland, but always after remained in London. D. died inteſtate in the county of Bedford ia Eninls 
the biſnop in Ierlend committed the adminittration to the fon of D. and he 1eleated the 14d 
debt to L. Ihe archbiſhop of Canterbury committed the aiminiftration in England to the W v ot 
D. who had gotten the obligation. It ſeems that notwitattanding the laid admimittration ans rel, 
made 1a licland, the ſaid L. ought to anſwer to the ſaid act. bn brought in London, and this by the 5p - 
nion of ths. Court, but by reaſon of iil pleading the plaintiff had nut judgment. D. 305, a. pl. 
Rlich. 13 & 14 Eliz. Daniel v. Lucre. Dal. 76. pl. 5. S. C. and as to gods in leland dee 
adminittrator there ſhail have them, and (> the adminiſtra or in England hall have tne goods here; but tf 


| »d 


2 man has a leaſe for years of lands in England, and the deed of leaſe was at th» time of h.s deat! 1 in irc 
land, the adminiſtrator in Ireland ſhall not meadle with this term; for tuca chattels are lud. 


2. In time of vacation of the archbijhop, or of a biſhop, the Br. Ami- 
dean and chapter ſhall grant adminiitration. 36 H. 8. Brook ee; 
Adminiltrator, 276. per omnes -legis peritos, and by thole of 5. C. 
tae. Arches.) 

(3. It is ordained by a can Ja. cape 92. that if a man ©: | 
@ journey, the goods which he has about him at the time ſhall not . p. 
cauſe his teſtament or adminiſtrator to be liable to the prerg- iH 
gative court, ] . 

[A. If a man become bound in an obligation in Londen, and dies Sd te 
inteſiate in Devon, and there had the obligation at the time of his a... 
death, adminiſtration ought to be granted by the bilhop of * Exon, e b, 
wherc the obligation was at his death, and not by the biſhop of = += . 
London where the obligation was made; for the debt ſhall be „ in e 
accounted goods as to the granting aàdminiſtration where the don. | 
deed was at his death, and not where it was made, Trin. 14 Car. 
B. N. adjudged per Cur. LUNN v. + Dor so in an action brouglit . 2 
by the adminiſtrator in London, ſuppoſing the obligation to be- 
made there, and ſhews the adminiitration to be granted by the Degel. 
biſhop of Exon, and judgment that it lies upon demurrer to the 3 8 
declaration, and Mich, 15 Car. this was aflirmed in a writ of 5. & C 
error. : P. bur fays 

, it is other- 


1 conc. 
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wiſe of a leaſe ſor years, for ſuch chattels are local; per Dyer Ch. J. quod Ga 


5. Debt by adminiftrator, and fhenved letters of adminiſtretion as 
he ought, and were committed by the bifhop"s commiſſary, and ex- 
ception taken, becauſe it was not committed by the bithop him- 

| G 2 | ſelf, 


and South- 
the b. juriſdiction over all the dioceiles within his 


- * Mee " _ 
5 ICON EF" 5 
: by. \ I * - 


Executors. ; 


ſelf, who is immediate officer to the Court; & non allocatur 
but by the committary awarded good. Contra of certification of 
baitardy, or of excommunication ; for this ought to be by the bi- 
ſhop himtcif. Note a diveriity, Br. Adminiſtrator, pl. 18. 
2" 1 IS 4. 64. 

It was agreed that /etters of abnin;fration of the commiſſary 
FI for the bringi ng of an acfion. Br. Ordinary, pl. 6. Cites 
11 H. 44 64. 

7. If ene commits the adiminiſtratien as eriinary and 1s not ordinary, 
there in action brought, the other may fay hat J. N. i cidinary 
there, abſgue 2 = that de woho granted the adminiſtration is ordinary 
there. Br. Ordinary, pl. 2. cites 35 H. 6. 46. 

8. In vacancy 9 24 archbiſhepric of Canterbury or York, ad- 
miniſtration {hall be granted by their roſpe Clive deans a id chap- 
ters; per omnes le: is peritos, and thofe. of the Arches. 
ID 2 . z cites 36 H. Br. Caics, 270 
ſumpfit by an ad miniſtrator, and declared of an admini— 

tration granted to him. by T. T. batchelsr F law, commiſlary o 
the bithop of L. the defendant pleaded the ſtatute of 37 17. 
cap. 17. that none by that ſtatute can be a commiſſary but a Dr. 
at law, and that ſince the darrain continuance the bithop of L. 
granted to him letters of adminittration; the opinion of the quſ- 
tices was, that admit: iftrations \ vere by the common law, and the 
fratute of 37 H. 8. is net reſtriadigu, that no others may be com- 
miſſaries than doctors, and if 2b itchcor of law cannot be a PONG 
miſſary, yet acts done by him are good tu] they be avoided by ſcn— 
16] tence. Cro. E. 3 314. pl. 8. Hi 26 £hiz- B. N. Pratt v. * 


4 Le. 555. 5. Where 1 had god's G11 9 1% Gite 1. Vf ertcr dicci{s „ and the me- 
_ TT A 0 
18 15 rropolitls of the ſame province, pi tending that he had bona nota- 


bilta in fevcral dioceſles, « granted adininiftrati n; this adminiitration 
cac,%ray 1s not void but vgiduble by fentence ; becaute the metropolitan has 


os HL 115 province, and conſe- 
code 22 

admimtitra- - quently cannot be void but voidable by ſentence, But if an ordt- 
5 13 nary of a diceſs commits admi; ilration of goods awhen the party has 
5 $418 i- 

5 pit lach bona netaviltia in divers dioceſſis, ſuch adminiſtration 15 merely void 
cai-t be as well as to the goods within his own dioceſs or elſcwhere, be- 
yd, but cauſe he cannot by any means have juriſdiction of the cauſe, 


Jawa and 
Gaw2y an 5 Rep. 29. b. 30. a. citcs it as adjudged Paſch. 22 Eliz. B. R. 


te v9 he 5 f Z ; 
Contr?, for \ FRE v. JEFFRIES, and it is added, that true it is ſuch judgment 


the s was give. 
admimiſtration de mers jure doth belong to the ordinary, and it might be, that ner the ordinary nor 
the gart ies to whom he grantet the letters of adminiſtration, had notice that the inteitate had bona no- 
tabllia in another dioceſs. Mo. 145. in pl. 288. cites it as held cle irly 14 1 z. to be void. 
Noy, 65. cles it as ruled to be Void, But if metropolitan grants adminiſtration where the 
inteſt ate had not bona notabilia in divers Wenn it is not void but voidable. Adjuoged Hill. 22 Eliz. 
B. K. in caſe of Veere v. Jevfieries. * Mo. 693. pl. 954. in Cam. Scacc. Smitawick v. 
Eingham, e granted by the archbiſhop was heid good, without alleging that the inteſtate 
had gods in divers dioceſſes, becauſe it did not appear to the juſtices whether he had or not; but if it ap- 
peared to them, they tog it clearly that the adminiſtration had been void ir the inteſtate had not 
£04; in divers dioceſes. — — 3 Bulſt. 176, Patch, 24 Jac. Coke Ch. Es ered the caſe of Vere 
v. Jetter:ic;, and :? Red. 30, in Priace's caſe. Adminiſtration granted he archbiſhop quatenus 
ah is 2 me*ropolitan, thou; ch there de no bona notabilia, „ good til rep: 4 ber Halt Ch. . and it 
1d that if adminiſtration be committed in 2 dic ceſs wheie there are bona notabilia, though ſuch grant 
grant a new adminifſt-ation in the Prerogative Court before they 
Sir Richais Rains v. the Commiflary of the 
dlocels 


* . 
* 


bs Lc, frets void, yet they do no: 
repeu that. 7 Mod. 146, 147. Hi. 1 Ann. B. R. 
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gioceſ. of Canterbury. Wms. Rep. 43, 44. Paſch. 170. in caſe of Black borough v. Davis, 
Ho:t Ch. J. laid, th: at adminiſtration granted by an inferior ordinary where there are bona notabiliz in 
dive rs dir \cetfes is at GP Patt did. 
Admin ſtiation granted by a u ron ordinary is void; per Holt Ch. J. 1 Salk. 38. Paſch. 12 W. 3. 


B. R. obiter. —Cro. E. 45. Mich. 37 & 38 Eliz. in Cam. Scacc. the ſame d ſtinction was 
moved by Coke attorney geeral, au lad that this difference had been taken and avrecd in B. 


but the juſtices faid that it was all one, and that the adminiſtration is void in both caſes, and not 


avoidable only, 


Jed 5 of fe veral leaſes 5 2d ſeveral lands, 
fome of them in the diccrſs of York, mov me in a peculiar in the ſome 
dicceſs, having devijed theſe baſh tn his jon, and made his daughter, 
an infant, exe; trix: the mother tools, out ne ation durante ini- 
ncre late of t 2 (lat 97 ter exectttrix in the peculiar where her hu, aud 
died ; reſolve FY 1 there ought to be Anh ' cadminftrations | Ir ted; - 
for the archbithop thall not have a prerogative here, becauſe lei 
os V5 ir {t derive = out of Hi juriſdiction. Cro.. E. 718. 

46. Mich, 41 & 42 Eliz. C. B. Prices Simpſon, 
"OM. Iz an ad 22 11 8 I by the Jpir ituai court is af- 
fir * 7. p ON appeal 1; ue Art; 5 the uſage is to ſend the cauſe 
b 


11. Leflee for years died / 42 U , 


w . 


ack. But avhen 19 7 72 | Goat Ce ts reverſed, the fir, 2 court ſhall 
be ouſted of ion,” nid the court which reverſes it ſhall graut 
adminitration de novo ; agreed, Lat. 85. Patch? 1 Car. Reeve 
v. Denny. | 
13. In an action of deb brow by an adminiſtrator, the 
plaintiff declares of Ietters of amr granter to him per 
Carol mm regem, & c. wit! out ſay ing dcbito meds, Cc. and upon de- 
murrcr to the decl. r ation it was adjudged good, becauſe the King 
hath univertal jur'! ſdiction here. Allen, 53. Palch. 24 Car. 
B. R. Hobſon v. Wills | | 
If a. man dies, leaving born ratobilia in both provinces, there 
muft be feverat adminiſtrations, and 10 is 33 H. 6. and adminiſtra- 
tion granted in one e is void as to goods in another ; be— 
cauſe they are diſtinct 1 tapreme juriſdicti ons; per Cur. cicarly. 
Hardr. 216. 7. Mich. 13 Car, 2. in Scace. Alliſon v. Dick- 
enſon. | | 
15. If the inteſtate le: 
Canterbury, ſever) . eus ouvht to be granted; 
England 8 7 Ireland. Per Hale. 2 Lev. 86. Paich. 5 Car. 2. ingly. But 
B. R. Shaw v. Stoughton. - x ina 
in one of thuſe provinces, and: more goods in France or in the Faſt Indies, one m ial 
ſerve the turn, becauſe there is no ju; 


land and Ircjand there mutt be ſeveral ad nin {tration d vet 44Mmin:{ration in the Arches extends all 
| York wan hase paitiCuiar arcabithop;, 3 Keb. 163. pl. 36. Paſch. 


Freem. Rep. 
102. pl. 117. 
$.C-acc 51 


a > 


* . 
6 FAS 75 the Joan eral Provinces 


2 8. 
S 5 
— 

+ 
»— 
— 


14, Ack * 17 of - * - 1 ** ” | 
on that we take netic oh __ hay {overal goods in Eng- 


over the worla but HReland an, 
25 Car. 2. B. R. in cate of Shaw v. St. ; n. 
16. A man der in France be huth £008 in the dioceſs of N. 
and the queſtion w a5, whether the biſhop of Norwick thould grant 
/ 75 


adminiſtration, or the: rehbihob } Per North Ch. J. the biſbop 
of Norawir h 2 _ gravt a er ee 2 he hath ba PS ; 


and his dying in France is no more than if he died in Norwich. 


hes em. Rep. 256. pl. 273. Trin. 16 3. Cecil v. Darkin. 
If adminiſtration is ace by a peculiar where there are L 77 J 
1 r e it is not void, but voidable. Carth. 148. Trin. 
2 W. 3. B. R. Gold & al' v. Strode. 
G 3 18. Upon 


eee ee EI IR ES 


Ertcutors. 


18. Upon / 7 penſſon of archbiſhop Sancroft, adminiſtration was 
granted by the Ren and chapter, and good. Lutw. 30. Trin. 
2 W. & NM. in caſe of Nac e. v. Caſe. 
Vſpere the 19. Simple contra? debts are perſonal, and adminiſtration mult 


c2d:or lives. 
Arg.Culnb. be 9 pps of them where the party dies. 1 Salk, 37. pl. 4. 


22. Yo. Paſch. 2 W. 3. B. R. Hilliard v. Cox. 


2228 


nan. 
FPraithaw, 
1 20. A. has two houſes in federal dioceſſes, and lives moſtly at one, 
© Cox, but ſometimes at the other, and being there for a day or two, dies; 
5. Gy 1. adminittration ol his perional eſtate wall be granted by the biſhop 
„„ ok the dzoceis, for he was commrant there, and not there as a tra- 
veller. 1 Salk. 37. pl. 4. Paſch. 12 W. 3. Hiller v. Cox. 


I 8 T3 5 . 4 5 1 * % 
ty ies E 5 2. 8 „ * 5 P. oy tiolr Ch, In 


» I u. a” 

- 1 21. Where there are dena ntalilia in ſeveral dinceſſes of the ſame 
PaſchS province, the Prerogative Court muſt grant admin iſtration; but 
? ang. where in one e in one province, 3 in ancien dincefs in ator 


DP iP. 
** e ne, ench archbiſhop muſt grant adminiſtration. 1 Salk, 
oe. N 4 £ : S 
Ie. S C. pl. 8. Mich. 1 Ann. B. R. Burſton v. Ridley. 
& S. F. per Curlam. 


23. Adminiſtration in the prot . of Vi does not extend to 
Judge * 17! be Saen £ Bench, V Clin inſt cr, becauſe it 18 aſſets at 
Weſtminſter in the province of Canterbury. 7 Mod. 15. Paſch. 
I Ann. B. R. Carlifle v. Greenwood. 

an 12 . | 24 So of adminlibration granted 280 the > archdeacon of Dorſet. 

tha: ene 1 Salk, 40. Paſch. 3 Ann. B. R. Adams v. Savage (tertenants). 

do ub it is n good title becauſe it is local. 6 Md. 135. in 8. E. 

25. Arcigeacons, as ſuch, have no power to grant adwiniſtra- 


tions of a, though molt in Ing! ind do 1 It, but nat GUALENUS 
archdeacons z but by a preſcriptive right, and ſometimes they do 
by p-cuitors, and Came by theinſelves. 6 Mod. 134. Paſch. 
3 Ani. B. R. | 
26. 4 Z 5 Anne, cap. 16: / 13. EnaFs, that the erdinary of the 
dicceſs, or ſuch other perſons t; a the ordinary power of the probate 
of qvills, ar granting a e i, dlath belong, as grant the ſame 11 
relacian to the go:ds and chattels of perſons diving inteftate, to whom 
mom ies or Wages are due, for weork done in hi. napefly s "yards or docks, 
end that ihe fate ry, Wages, or þ , due to any ſuch perſons, for work in 
1e yards er docks as aforeſeid, ſhall nit be deemed to be bona nocabilia, 
whats to fourd be juriſdictt n of the Prerogative Court. 
B. ex<cutor of A. proved the will } in the dioceſs of Li. 
B. to ught action as executor of A. againſt C. and had judgment, 
F. was taken in execution aud efraped ; B. the executor died inteſtate. 
D. took adminiſtration cum teſtarnento, &c. de bonis non of A, 
in the ſame dioceſs of Li. and brought debt againſt the ſheriff for 
the eſcape, Per three juſtices againſt one in this caſe, the judg- 
ment being entered in Middlcſcx, that ought to have been a pres 
7 ali ve adm iniſirulion. 8 Med. 244. TY ae 10 Gco. in the Ex- 


cheouer Court, Anon. 


tcl 


al 


Executors. 78 


8 


(G. 2) Adminiſtration. 
By whom granted. At what Place. 


8 1 HE bi/h;þ of Lond:n may commit adminiſtration, he being at In debt yy 
„; but it ought always to be of things within his dio- an admi- 
| 1: ſtrator! 
ceſs; per Cur. clearly. Godb. 33. pl. 41. Paſch. 27 Eliz. C. B. 1 
in caſe of Carter v. Crofts. | | the admini- 
5 By fration 
committed to him at London by the biſhop of Exeter, and yet it is well, for the power of a biſhop is not 
O local as the authority of a juſtice of peace. Noy, 12. Barns v. Ld. Mordant. 
Ine granting letters of adminiſtration is not a judicial, but only a miniſterial act, becauſe the ordi- 
naty is directed by the ſtatute to grant it; and therefore good though granted at York by the archbithop 
or Canterbury, and in debts brought by ſuch adminitt.ator it was adjudged for him. Lutw. 533. Tris 
© W. & M. Boſwall v. Rawſtorne. 


2. The commiſſary ef the biſhop of Norwich, being in London, granted 
ndminiſtration there, and it was held good, becauſe that power is 
not local, but follows his perſon. Godb. 342. pl. 436. Trin. 
21 Jac. B. R. Knollis v. Dobbins. | 
3. A tiſhep of Ireland, being in England, committed adminiſtratian The grants 
/ ds of ene wvho died inte/t thin his dioceſs in Ireland . de e 
of the goods of one who died intc}tate within his dioceſe in Ireland, and int ton is 
adjudged good. Cro. C. 214, at the end of pl. 3. cites 27 Eliz. a pern 


Chacren v. Barnes, | annexed to 
the perſon .. 
of a biſhop; and is not local, for a biſhop of Ireland being in England may grant adminiſtration here of 
things within this dioceſs in Ireland; becauſe it is an authority, power, &c. which folows his perſon, 
but ſuch adminiſtrator cannot bring actions here by virtue thereof. Godb. 33. pl. 41. Palch. 27 EZ. 
Carter v. Crofts. 5. P. by Holt Ch. J. 6 Mod. 145. Paſch. 3 Ann. B. R. 


4. Adminiſtration granted iu foreign court ( as at Paris } is not 
taken notice of in our courts. 3 Wms,'s Rep. 371. Trin. 1735. 
Turton v. Flower & al, | 


(G. 3) Inteſtate. 
Who, though he left a Will. 


1 | 
, . IF A. by will appoints that the executors of J. S. Gall be his mo T 8 
| executors, and he dies living J. S. there till the death of rr, be f his 
2 J. 8. this is a dying inteſtate of A. for in the mean time A. hag executor a 
: 7 . Ve t' 

no executor. Pl. C. 281. b. by Dyer and Walſh. Paſch. 7 Eliz, , 
_ - - _ ath ;. 

in caſe of Greyibrooke v. Fox, | for within 
ty | | the year he 
to | | dies inteſtate, and therefore for this time the ordinary has power to commit adminiſtration, and it mall 
3 never be diſproved; per Dyer and Walſh. Pl. C. 281. b. in cife of Greylbrouke v. Fox. — 

. And if executor proves the teſtament and dies inteſtate, there trom the death o fuch vxecutor dying in- 

Or. «tate, the firſt teſtator died inteſtate, and for that rcaſon the ordinary may grant adminiſttation; per 
Yau 9 Dyer and Wetton. Ibid. 281. b. 182. a. | x 
"fa © 7 F 4 Pe . 
1 | 2. There are divers kinds of inteſtates, one that makes no will, 


another that makes a will and cxecutors, and the executors refiiſe, 
22” | | 11 ö 


= Erue⸗ecutors. 
n this caſe the deceaſed dies quaſi intefiatus and this is within the 


Wed of W. 2. cap. 19. 2 Inſt. 397. | 
. Where the ſtrictneſs of the civil lazv is obſerved, there a 
5 P. Idd. man * cannot die pariiy teſtate and partly inteflate ; Rough here in 
450 en England, w here that ceremonial ſtrictneſs is not obſerved, but all 
the end. ummynInes enjoyed, being not obliged to any other France in 
making teſtaments than what is jure gentium, a man may ſeveral 
ways die partly teſtate and partly inteſtate. 1 Godolp. Orp. Leg. 
cap. 19. 

4. Error was aſſigned, that one pleaded {cum teſlamento anne»; 
qui out inteftatrcs }, * ich is abſurd and re pugnant 3 per Cur. it is 
well; for thougii one make a 20. 21 yet if he make no executor, 
he is inteſtate. Comb, 20. Paſch. 2 Jac, 2. P. R. Anon. 


(H) What Things ſhall be ſaid Bona Notabilia. 
(And where.) 


Fr. FF a man has 2-05 of the value of 51. in one diccefs, and a lenfe 
fs ” yea rs of the fame value in © other does 5 theſe are bona 
notabilia, by which the arc hbiſhop hall grant the adminiſtration, 
though the leaic for years is not a thing move able, nor properly 
bonum, but this is a chattel, as the 5 leading 18.7 
& * But ſee t hne old Book ot Entrie 5 32 17 V here it 13 plead: d 
that the archbifhop {hall grant adminiſtration, becauſe he had b5ng 
2 2 or in divers dioceſſes.) 

If a man has gad to the walne of J. in que dirceſs, and an 


i 2 * C 
22 
i cation of NE - vaiue ii anther d liocels, the vblig ; ation bring made 


bn, 
2 


there 4055 theſe 212 bona notabilia, ior whicn the archbiſhop 
ſhall grant adminiſtration. D. 14 El. 3og. 58. it feems it is fo 
| to be intended.) | 
4 K. * 4. To make bona notabilia a debt without ſpecialty {hall be ac- 
exchanze Counted bona «here the debtor dwells. H. 37 Eliz. B. and not 
n more ep/ere the teſtator dwelt. (It ſeems this is not lun.) J 


7.147 a dest 
on ſimple Cn which follows the rerſon of the debtor. Carth. 373. Yeoman v. Bridihaw, —— 
Cab. 202. S. C. 12 Ons $07 SQ; Debt upon a ſimple contract M 211 we ſatd 5004 
notabꝭi * * where the party himſelf dies; fer Waimiley and Beamont, Noy, 
c. of Noy and of K. , 909. cited Freem. Ros 1c. pl. 117. in caie of Shaw ev. "Horton, Patch, 

1573. B. R. but in that Cale ; it was adjudzet contraty accoruit g to the cafe of Cro. E. 472. Byron v. 
Byron, and Ld. Ch. J. cited one Needham's caie 7 Jae. aaiudg d accordinglye — 7 Salxk. 


pl. 1. and 164. pl. 10. S. C. & S. P. 
[5- But a delt ugon ſpecialty ſhall be accounted bona where the 
deed was made. Hill. 37 Eliz. B. (It feems this is not law.) 
8. C. cited [6. If a man dies inte having divers debts: upon i- 
7 galians in ſeveral diiceſes, the debts 1:11 be ſaid to be bona no- 
tabilia where the oolig: tions are, and not where the debtor or 
By:on's debtee are. Tr. 17 Ja. B. per Cur, "TROWBRIDGE AGAINST 
133 TarLo. ? | 
vent Off. 4 
E xecutor, 46. cites Pretty man's caſe. But debt upon contract f lows the.perſon of the debtor. 
Cro. E. 472. Hill, 33 Ela, B. K. Byron v. Byron. — No, 54˙ 8.8. 0 8. V. : le 
* 


PPP n 


bona motab:ilia is where the oviigation 15. 
26 C % BK. 


, Executors. 


DJ. If a man dies in a dlioceſs, not having any geeds there, but has 


Lyna netabilia in anther dioceſs, this will be ſuthcient bona no- 
tabilia ſor the —— to grant adminittration, &c. becauſe 
the ordinary; where he dies, by the law, is to take as great care 
of the toſtator, and of his goods, as tne other My where 
his goods are. Maſter Selden ſaid to me, that he had been in- 
formed by thoſe of the Court Chriitian, that this is the uſual 
courle at this day.] 

8. Anmaty for years out . parſonnoe ſhall be bona notabilia 
where the parſonage 1 is. D. 305. Marg. pl. 58. Mich. 13 & 14 
Lliz. cites it as adjudged. 


9. Debt upon an obligation the caſe was, the int eftate died in 


Lancaſhlire, the obligation upon which the action was brought. 


was in London at the time of his death. The biſhop of Cheiter, in 
whoſe dioceſs the inteſtate died, granted adminiſtration to J. S. 
who releaſcd to this defendant. The arc! tbiſhop of Canterbury « 
granted adminiſtration to the plaintiti, and in debt brought by him 
the releaſe was pleaded in bar; it was holden by the juſtices, that 
where one dies that hath goods, in divers dio deilcs, Canterbury 
ſhall have the prerogative. And it was hold Sn that if Can» 
terbury hath not prerogative in York, yet that this bond ought 
to be ſued in, and adminiſtration committed of it within the 
court of Canterbury. Cro. E. * pl. 25. Hf 26 Elz. B. 
Byron v. Byron. 

10. en 92, 93. made in time Car. 1, eta bliſhes 51. to be 
bona notabilia z yet therein is this prov/, that where by compoſetion 
or cuſtom, in: any dioceſſes, bona notabilia are rated at a greater ſum, 
the ſame ſhall continue not altered. Went. Of Lx. 45 

11. Went. Off. Ex, 45. ſays, that a d. He rate aevt if 5 l. or more 


or a debt due from the ting, againſt whom no ſuit can be but only 


by petition, vet this will ſtand for and as bona notabilia 28 he 
takes it in the e court. But he ſays, he on iy conjectures 
it, ſince the rules of law do not determine it; and though it was 


debated in the time of A 114 1beth, yet it was not reſoly 5 


12. If land is gien ty executors fer par ment , debts Say [ro 


gacies, this he thinks {1 all not be bona notabilia, tough it be ailets. 


Went. Off. Ex. 46. 

13. Bona not: abilia being in ſevera! pecteliars in the ſame dicceſc, 
the metropolitan is to grant adminiſtration, and not the ordinary. 
Lev. 78. Mich. 14 Car. 2. 1 Anon. . 

14. Executor or adminiſtrator out of an inferior dioceſs is 
plaintiff in equity, and detendant pleads buna notabilia, fo that 
plaintifF can give no diſcharge, and the plea was allowed. 3 Chan. 
Rep. 71. 12 Oc. 1671. Knight v. Bee. 

15. Exception was taken againſt a prohibition, becauſe bona 
notabilia is of eccleſiaſtical juriſdiQtion ; 3 Curia contra; for 
3 Keb. 438. pl. 50. Hill. 
Loddington v. ak i 

16. Admini/ſlration granted by a peculiar, where there are bona 
notabilia, i is not void but voidable. Carth. 1 18. Lin 2 W. & NM. 
in B. R. Cold & al' v. Strode. 


7. So 


80 


Cro. E. 472. 
pl. 25. S. C. 
& S. P. by 
Anderſon. 
— Nor, 54. 
Bv-on'scafe, 


C. heid 


* 33 
dCi. 


—8. C. cited 
per Curiam. 
8 Mod. 2 2 
Paſch. 10 

Geo. in the 
Exchequer. 
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Executor 8. 


17. 80 adi atien g granted by arcbtiſbap of goods in another 
digceſs, where there are not bona notabilia, is only voidable. 


3 Lev. 212. Hill. 36 & 37 Car. 2. C. B. in caſe of Wrighton v. 


18. A. obtained a judgment a a gain? . S. 211 B. R. and died. B. 
as 2dminiſtrator to A. brought a ſcire facias on the judgment, and 
alleged aan: mjtiration granted to him oy the archbiſhop of Fort. It 
Was [en that this adminiitration was void, by reaſon of the 

ut in Middlefex, which is bona notabilia in another dioceſe, 


di though it was after a verdict, yet here it appears on record 


nat he had bona notabilia in M iddleſex, & non couſtat that lie 
any at all in York. But ypon another motion the Court 
thought it well enough, and gave judgment for the plaintiff. But 
the reporter ſays, qu ere tamen. 2 Show. Mich. 1 Jac. 2. 
B. R. Atkinſon v. Newton. | 
18. Fragment obtained in the court af WVeſlminſier makes bona 
notabilia, though the action on which it was obtained was laid in 
Jorſetfbire, becauſe the record was at Weſtminſter; agreed. 


Carth. 149. Trin. 2 W. & M. in B. R. in cafe of Gold & "al' v. 


Ot rode. 


19. A bill 3 Man be ſaid to be bona notabilia where 
the debtor is, and not where the bill is; for it is 10 3 in 


law. 3 Salk. 164. 00 10. Yeoman v. Bra, 


20. Grant of admini 8 ation by the archdeacen of Dorſet is void 
quad a judgment of B. R. For the judgment of this court upon 
which the e ſcirè facias is e is bona notabilia. And if it will 
not make bona notabilia, yet ſuch grant of adminiſtration will be 
void quoad this judgment, becauſe it lies out of the juriſdiction 
of the archdeacon of Dorſet. And per Holt Ch. J. this court will 
take notice of the limits of eccleſiaſtical juriſdiction, which is part 
of the law of the realm under which we live, and confequently it 
will take notice, that a judgment of the king's bench is not within 
the juriſdiction of the anche of Dorſet; And for this reaſon 
the whole Court held, that judgment ought to be given for the 
defendant. 2 Ld. Raym. Rep. 856. Mich, 13 W. 3. B. R. 
Ac ATS Vs Savage. 

22. As to bona notabilia the ſpiritual and common "RE are the 
fame. 10 Mod. 272. Mich. 1 Geo. B. R. Cottingham and Lofts. 


ohlbitlon, but not Re regarded. Ibid. 


22. In an action of debt againſt the ſheriſf, the caſe was thus: 


=” 


A. by his laſt will and teſtament made B. his executor and died; 
the executor proved the will before the commiffary of the biſhop 


of Litchheld, and as executor of A. brought an action againſt C. and 


ebtuined a derdict and judgment, and thereupon C. was taken in exe- 
culian upon a ca. fa, and committed, and afterwards eſcaped, Then 
B. the executor died mntejtete . toad out at dnumftration cum teſta- 
ments annexo de bonis non of A. in the. dioceſs of Litchfield, and 
by. aght this action of debt againſt the ſheriff for this eſcape, who 

!-murred for that the judgment being without foundation of this 
ation, and that being entered in Middleſex the plaintiff could have 


1» 


Executors. 


no right to it by virtue of adminiſtration taken in the dioceſs of 


Litchfield, which as to this demand was void, for he ought to 
have a prerogative adminiſtration. Three of the barons, of which 
the chief baron was one, were of opinion that the plaintiff could 
not maintain this action without taking out a prerogative admini- 
frrotion cr an adminiſiraticn dere the judgement tas entered, and 
rat wwas in the dicceſs of London, that it was abſolutely necefizry 


that he ſhould take out adminiſtration fomewhere, and that there 


could be no inconvemency in taking out adminiitration above. 
8 Mod. 244. Paſch. 19 Geo. in the Exchequer. Anon, 


(I) Of what Value (Bona Notabilia) ought to be. 


Ft. Neiently if a man died inteſtate having goods to the value of 


404. in two dlicceſſas, this would make the goods to be bona 
notabilia, for which the adminiſtration ſhould be granted by the 
archbiſhop. Perkins, ſ. 489.] | 

[2. But in 37 H. 6. 28. it is held per Cur, that if a man has 
gods in divers dioceſſes, though the goods which he has i one coun- 
ty be but e value of Id. yet theſe are bona notalilia, for which 
the archbiſhop ſhall grant admunitration. ] _ 

[3. And in 10 H. 7. 16. b. it is pleaded that he had bona no- 
tabilia, ſcilicet, goods to the value of 5 J. in divers diocefſes.] 

[J. If there are goods of the value of 8 J. iz each dige, this 
ſhall make bona notabilia. H. 7 Ja. B. cited per Foſter to be ad- 
judged in NEEDHAM's CASE. ] 

[5. It is ordained by a canm in 1 Jac. cap. 93. that bona nota- 
bilia ſhall be accounted to be 5 l. al lead, and that none ſhall be ſaid 
to have bona notabilia, unleſs he has goods in divers dioceſſes to 
the value of 51. and it ſeems that this canon hath changed the 
law if it was otherwiſe before; inaſmuch * as the grant of admi- 
niſtration belongs to the eccleſieſtical law, and our law only takes 
notice of their Jaw in this, and therefore they may alter it at their 

leaſure. H. 7 Ja. B. NEEDHHAM's cas, per the Doctors and the 
toms that 5 1. in each dioceſs thall be bona notabilia. ) | 


- 


91 


[82] 


Went. Off. 
Ex. 45. 
mentions it 
to be by a 


5 
* Fol. 910. 


canon made 
in the firſt 
vear of 
kingChatles 
the tirlt, 


at a convocation then held. 


[6. Alſo in the ſaid canon is an exception of ſuch dioceſs where, 
vy the cuſtum or compsition, bona notabilia are rated to a greater Jum 


than 5 J.] 


It is regu- 
larly to be 
Of the value 
of 51, but 
in the dio- 


ceſs of London it is 101, by compoſition. 4 Infl. 235. cap. 74. 


7. A bond gf 5 /. penalty conditioned for payment of a leſs ſum 
is not bona notabilia, though the bond be forfeited, and fo the 
whole penal ſum be a duty. Went. Off, Ex. 45. 
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(I. 2) Bona Notabilia. Pleadings. 


2 Lutw. 1. FN :ction by adminiſtrator to whom the archbiſnop of Canter- 
4 hook Fro had granted letters of adminiſtration, exception was 


: taken to the declaration becauſe it was Phe a that the archbiſhop by 


Jac. 2. in 
_ Se Sue reaſon of Bis "of erogative granted admini/iratizn, &e. without ſhewing 
4 U e thut the : 7 21500 11” had bra notabilia, & c. but the exception was not 
iP ” in C 


allowed by reaſon all rhe precedents are fo, which all the clerks 


upon, ſed 

non alloca- in court did aſſirm. 2 Le. 155. pl. 188. 19 Eliz. B. R. Dunne's 
Ca. | 

If it was . 


that he had not bona notabilia, yet the letters of adminiſtration granted by the archbiſhop were not void, 
bu: To! dadle &s Ye . 


[ 83 ] 2. In debt by executor he ſnhewed the probate before the rural 
dean of Warrington ; the deſendant prayed oyer, the biſhop not 
being mentioned in the declaration, and after oyer pleaded that 
the tefrator hed 3 at Liverpool to the value of 100 J. and that he 
died there, and that the will ten aud befere was in the dicceſs of the 
hr 7 2 of Chefeer, Fe that the biſbap of Cheer for the time had all ju- 

lions fpiritucl of proving, 2 all teflaments of every perſon dying 
within the ſaid dioceſs poſſeſled of goods and chattels within the 
aid dioceſs, ab;ve the value of 401. and no other perſon; where- 
upon there was a demurrer; and adjudged againſt the plaintiff. 
2 And. 132. pl. 77. Mich. 41 & 42 El:z. Croſs v. Corbock. 
An adminiſtrator pleadcd plere adminifiravit, and upon iſſue 
found for the plaintifl, and moved in arreft of judgment that ad- 


miniſtration was committed by the archbiſbap f Yo ork, where the 


inteſtate had b n:tabilia in Le, don, and this appeared wit hin the 
record; Curia, if this was upon a demurrer they would have 
taken notice of it, but now the caſe being tried, and the honeſty 
of it againſt the defendant, they would not; ideo judgment niſi. 
Skin. 237. Mich. 1 Jac. 2. B. R. Anon. 

4. Debt as adminiſtratrix upon an adminiſtration granted to 
her by the biſhop of R. the defendant plcaded, that adminiſtra- 
tion was grented to him by the dean and chapter of Canterbury, 
ſede vacante, for that the inteſtate had bona notabilia in divers 
dioceſſes in the province of Cantuar'. It was held, that becauſe 
the defendant did not fheww in what places certainly the intflate had 
bana notabilia, it ſhall be intended that adminiſtration was granted 
where he had not bona notabilia, in divers dioceſſes. 8 Rep. 135. 
Paſch. 8 Jac. C. B. Sir John Necdham's cafe. 

5. H. the adminiſtrator of E. F. brought an action of debt up- 
on an obligation of 200 l. againſt E. F. and declares of letters of 
adminiſtration committed to him by the archbiſhop of . 
& c. The di efendart Jays, that the * became paſſeſſed of woods in 
Chfter within the county of Yeork ; ons 7 re the purchaſe Lp the xurity 
al after the death of the inteſtate, J. S. chancellor of C Her en- 


mitted ad, _— ate R. F. of all the goods, &c. and that be releucd 
f | 70 


Li 


contra 
Jones 
Warbu. 
goods c 
adm; 
goth be 
B. K. 
Whe 
next of 


Tortic. 


EE 
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3 


to Jim, and upon that demurs. Bramſton fad, he doth 220 ſhe Iv 
what perſon that chancellor was, or h9Ww He Fins that anting1 ut 70 
grant adminiſtration, quod ſuit conceilum per Cur. that for that it 
was naught. And it was agreed, that the prerogative of Canter- 
bury does not extend to York. Het. 68. Hill. 3 Car. C. B. Har- 
vey v. Fitton. 

6. Debt againſt the defendant | as executor to fan White, who 
pleaded, that John Il hite did mate a «ill, but did nat make him (the 
defendant) executor, but that he had bona notabilia in ſeveral dio- 
ceſſes, and that the archbiſhop of Canterbu 'y granted adminiſtra- 
tion to him, and concluded in bar, to which theve was a demur- 
rer, and the plea was adjudged ill, becauſe this was a plea only in 
abatement, whereas the defendant had concluded in bar; befide "5 
he did nt expre; iy allege, that John White died inte ate, but only 


ſays, that he made a will, but did ut make him f ihe te fendant } exe- 


cuter by the avill, which may be true, and yet he might be made executy 
by a cqdlicil annexed to the "will, and fo the plaintiff had judgment. 
1 Mod. 239. Paſch. 29 Car. 2. C. B. Juſtice v. White. 

7. Debt upon a bail bond, &c. The detendant pleads non 
damnificatus; the plaintiff replied, that R. W. had obtained a 
judgment againit him in the Excheguer and died inteſtate, and 
that adminiſtration of his goods was granted! by the bithop of Lin- 
coln to one W. G. and that he paid the money to the adminiſtra— L 84 ] 
tor. Upon a demurrer the defendant had judgment, becauſe the 
plaintiff alleged he paid the money to the adminit trat tor, when 
in truth he had no authority to receive it, for the a niniſiratiou 
page by the biſhop of Lincoln «cas wid, becauſe the inteſtate obtained 
”y judgement in It nig, . 1 e 399. Mich. 3 Jac. 2. Keyg 

. Horton. 

8. The moſt certain way of pleading bona notabilia is, Hat at 
the time of anteſtate's death he had bona ntebilia in divers dloceſſes 
evithin the province of Canterbury, ( viz. ] at W. in the eornty of Mid- 
dleſox and diccefs of London, and at St. Edumund's-bur 'y within the dice 
ceſs of Neraich, and that the adminiſtration was granted by the 
archdcacon of Sudbury. 2 Lutw. 985. 993, 994. Paſch. 
4 W. & M. Scarpe v. Young. 


(K) To whom it ought to be granted. 


[i. JF feme covert dies inteffate, adminiſtration of her geo: As of S. P. held 


right belongs to her baron. 4 Rep. 51. OGNELL's CASE.] by bes 

4 ces, 
contra Crook I. and S. C. cited Cro. C. 106. pl. 7. Johns v. Roe. — — J. 176. Hill. 3 Car. 
Jones v. Roe. S. P. held according y. — Mo. 97 1. in pl. 1210. js a nota t at Nichols and 
Warburton held, that the baron by equity of the ſtatute 21 H. 8. ſhall have : adminiſtration of the 


goods of the feme. A pichibition was moved for, becaute the fpirituzl court would have granted 


adm.niitration ot the goods of the wife to hes brother when ber huſhand vas !iving, to whom of right it 
doth bel ig; day was given to thew Caule why it ſhouid not be granted. Palm. 521. Palch. 4 Car. 
B. K. Dixe's cate, : | | 
Where the wite dies the hufband is to have the adminiſtration, being the only true and lawfe] 
my of kin by the ſtatute of E. 3. Show. 351. Paſch, 3 W. & M. pes Cur. in cate of Fortte . 
Orte. 


— 


10 | (2. If 


i 


8. Erecutots. 


$ 
If ne covert dies inteflate, adminiſtration may be granted 
J , 7 
to a x nger, though her hutband be alive. D. 8 El. 251. go.] 
3. The biſhop may grant letters of adminiſtration 7 whom he 
leaf; 5, if he forfeits the penalty limited by the ſtatute. Per Man- 
, 
hood and Periam J. Le. 240. pl. 323. Mich. 32 & 33 Eliz. in 
Scacc. in cate of Filcock v. Holt. 
4. Perſons to whom adminiitration ſhall be granted mu? be lo- 
gaſes, and therefore if it be granted to perſons outlaaved or attaint= 
ed, a prohibition lies, or otherwife no remedy can be had for the 
lawful next of kin, 9 Rep. 39. b. Trin. 42 Eliz. in Henſfloe's 
caſe. 
ee 416. 5. Proh ibition was moved for to the ſpiritual court upon a ſug- 
} Vs. 
Scrum 1 en, that they re, % grant the adminiſtration to the next of 
S. C. tin to the inteſtate, "but to anath er, but the prohibition was denied. 
"aha b Lat. 67. Paſch. 1 Car. Mayow's cafe. 
* $40 2e ; ; : 
and Noy faid tha: the ordinary ought to judge who is the next of kin. | 
| Cro. C. 106. 6. In an appeal upon a commillion of delegates, Jones, Whit- 
| 2 lock, and Yelverton, juſtices, were of opinion that admimſtration ; 
S. C. & S. P. of the goods of the feme cught to be granted to the baron de mero jure, 
bela by the hut Dr. Steward and Dr. Pope e contra. Jo. 175. Hill. 3 Car. 1 
caree 111 : 
dices accord- Jones v. Roe. 0 
ingly. and reed upon 4 Rep. 51. b. Ogne?'s caſe; but Crooke J. doubted thereof, and was of a eon- t 
i wary opt inion; for that the faia d ok doc s not 2 ve any reaſon, nor thew any au- nority to maintain it, 3 
and in reaſon the huſband is not to have it d de jure, but it is in the power of the ordinary to commit tne 
| Win iftration unto him or to tte wite's Kindred ; for if he ought to have it de jure, he would never | 2 
ſuffer the wife to make any will for the acvancement of the“ children by another huſband, or for her 
. Ein dred, ani the wife without the huſband's aſient cannot make a teſtament, but by his aflent ſhe may tc 
take him executor for things in action, as debts, cr des biens aſport before the coverture, ſo it is his 
| default if the dies inte tate; allo the wite is to be intended to be advanced by her huſband, and to have yi 
| by the cuſtom rationabilem partem donorum ; therefore he is not in ſuch degree as his wife, and he is m 
a not de jute to have the adminiſtration; but the ordinary may commit it unto him if he pleaſe, or he C 
| may retuſe; and no appeal lies if the adm.niitracton be not committed unto him; for it is merely at the | 
3 | ordlaaty's diſctetion; and of this opinion wele the civ1iians; but afterwards the ſaid three juſtices in 
, Crooke s ablence reſolved tor the plaintiff. : C. 
The baron by the equity of the ſtat ute cf 21 H. 8. ſhall have the adminiſtration of the good of the PR 
ſeme; per Nichols and Warburton. Mo, $71. pl. 12 ©. Trin. 12 Jac. in a nota in the ce cf & 
Stoner v. Gibbons. The adninittration ought to be granted to the baron, and not to the mother of the for 
wife. Sid. 409, pl. 3- Paſch. 21 Car. 2. B. R. Anon. S. P. admitted, Mod. 231. pl. 20. 8 
E:il. 22 & 29 Car. 2. C. B. in caſe of Daves v. Cutt. The baron is the only true and laws s! TILE 
FI next of kin by the ſtatute of E. 1. Show. 351. Paſch. 2 W. M. Fortree v Fortree. 1 Salk. 26. — 
pl. 2. Mich. 3 W. & . in B. R. Fawiry v. Fawtrz. S. C. and per Cut. adminiitzation muſt be granted 8 
to the huſband by 31 E- 3» 8 
jon 25 | > to E 
L ] | 2 the 
8. P. ind 7. Where the 257 is next of hin to an inteſtate, the huſbar! ath, 
ſeems to b $5, D v. ' 
a C. Bur fhall not be ſeined in the adminiſtration with her. Sty. 75. Mich. Mg 
* . ; re. 
where the 23 Car. B. R. Anon. | into 
wite is in- | ect} 
titled, and ſhe refuſes to take the adminiftration in her own name, the conſtant practice is to admit the 4 Mict 
tuſband; and deciced according'y, Gibb. 203, Vantnienen v. Vanthienen. 
8. If adminiſtration be granted to the huſband and wife -»/y rich 
during coverture, perhaps it might be good. Allen, 36. Mick. 3 
23 Car. B. R. Brown v. W ood. ; h 
2 a That 
See 2 Ch. g. Lxecutor dies, living teflat;r, adminiſtration ſhall be granted but 
Rep. 3c. ＋ * = Mie 18 ; N 
e the next of kin. Sti. 147. Mich. 24 Car. Brown v. Point. 0 
Ser jeant cum teftaments annere. : ucy 
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10. Adminiſtration muſt be granted ?5 the brother of the half Blond and 1d. 
and not to the uncle; for he has the immediate blood of the father, % 


4 ; that ſo it 
. » > — . * = 7 » «- - 8 J . 
which the uncle has not; per Hale Ch. J. Vent. 425. in caſe of had been 
Collingwood v. Pace. relolved in 
1 Erown's 

caſe in 5 E. 6. and though that caſe cited in Br. Adminiftration, pl. 47. miftake: the law in preterrin? 
the half blood before the mother, yet it bad beca right in the caſe of a competition betwee the halt 3 
and the uncle as to adminiſtration, though othegwiſe as to deſcent of land. 


11. Adminiſtration granted 7% the mother of the goods of the 
daughter, where the daughter has baron, all, be repealed and 
granted to the baron. Sid. 409. Paſch. 21 Car. 2. B. R 
Anon. | 1 

12. A feme fole had divers debts owing to her by ſpecialty, ſhe 
marries, and the bends not being put in ſuit during the cc berate joe 
died, and her huſvand adminijiered, and her brother uc 15 have 4 
diftr:bution by virtue of the ſtatute 22 Car. 2. cap. Io. and the 
queſtion was, Whether a feme covert was intended by that act, 
which provides only where the huiband dies inteſtate ? And it was 
inſiſted that a married woman can never dic inteitate within the 
meaning of this ſtatute, becauſe it provides, that the ordinary 
ſhall take a bond of the adminiſtrator, if it appear that the de- 
ceaſed made any will, which a feme covert cannot do without 
the conſent of her huſband, theretore ſhe is not a perfon dying 
inteſtate within the intent of this law. Curia adviſare vult. 
2 Mod. 20. Hill. 26 & 27 Car. 2. C. B. Wilſon v. Drake. 

13. If adminiſtration of /e goods of a feine covert be granted 
to the next of kin, though de jure, it ought to be to the hutband, 
yet till a repeal, the next of kin is rightful adminiſtrator, and 


may bring action. Mod. 231. pl. 20. Hill. 28 & 29 Car. 2. 
CB Davis v. Cutt. : | 11 
14. 29 Car. 2. 3. ,. 25. Enacts, that the act of 22 23 K. kid four 
Car. 2. 10. ball not extend to the eftates of feme cv dying in- 28 54 
teflate, but that their huſbands may have adminiſtration of their per= E. and de. 
ſonal eſtates, as before the making the ſaid act. viſcd his 
erion. | 
eſtate among his ſaid four daughters equally. E. married J. S. and afterwards B. died inteſtate, . . 
the huſband of E. aſſigned over all his wite's ſhare of B. s (tate (confifting of choſes en action * 
W. R. and then E. died. J. S. married again and died inteſtate. The ſecond wite took adminittra. 


tion to J. S. and alſo to E. de bonis non adminiitted by J. S. The queſtion was, Wag was intitled 
to E. 's ſhare of B. 's eſtate, the aſſignment being without a valuable conſideration, and ciliy in truſt, and 
the huſband not having taken out adminiſtration ? Ld, C. Cowper thought the property beund by hs 
aſſigi ment though voluntary, becauſe of the delays that might be uled betore he could recover in equity 

which ouzht not to prejudice him; and that the exception in this ſtatute does not confine it to ihe 
life of the huſband, or to the circumſtance of his having reduced any part of the wite's nerforal en 
into poſſefſion, but provides that no part of her eſtate fall be diſtributable among her relations after ber 
death, and decreed E. 's thare of B. s perſonal eſtate to the adminittrator of J. S. Ws. Rep. 373. 


Mich. 1717. Squib v. Wyn. 


15. J. B. being in execution, the plaintiff died inigſtute, and the 
right of adminiſtration came to her, and a motion was made for a 
habeas corpus to bring her from the counter in this court ; for 
that having adminiſtered to her creditor, ſhe might be diſcharged ; 


but it was denied, for ſhe could not be thus diſcharged, becauſe 


non conſtat de perſona ; neither can ſhe give a warrant of attor- 
ney to acknowledge ſatisfaction, therefore let her renounce the ad- 
| mimſtration, 


wed 
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Wood's 
Ink. 574. 
in totidem 
verbis. 
. 8. L. tits 
Adminiftra- 
tors, 2. 
cites Wood, 
574. in wok. 
dem verbis. 
11871 


Executors. 


minffrarien, g get it granted te anther, and then + e may be 1 


charged by a letter of attorney from ſuch adminiſirator. 2 Mod. 3 315. 


Trin. 30 Car. 2. B. R. Joan Bailic's caſe. 


16. J. died ente/. "ate, euitheout child or kindred. The king apps einted 


the þ plaintiff 79 fate £11 2 adm: 1ift1 ation. The defendant, though © 
"ike that there was no kindred, entered caveats, and put the 
plaintitf to ent Charges, for w hich he brought an action. Upon 


demurrer the Court doubted if an action would lie; for it was 


damnum abſque injuria. For till adminiſtration the property of 
the goods was in the ordinary, and the plaintil had neither jus in 
re, nec ad rem, otherwiſe it the plaintiff ha id been next of kin, 
for then he had a right by the ſtatute; and gh appointment by letters 
patents vas but a lind F recommentation, and that in caſe of an in- 
teſtate without kindred, the or dinary may diſpsfe in pios uſus, and 
though the uſual courſe is for the ordinary to admit ſuch patentee, 
yet this was rather of re ſpect to the king, than of right; and 
they denied the opinion in 9 Rep. HEexsLow's cas, and held that 
adminittrations originally belonged to the biſhop, and the inſtances 
of 2 lords of manors is not a proof to the contrary. 1 Salk. 37. 
Pl. 3. Trin. 4 W. & M. in B. R. Manning v. Napp. 

17. If a man die inteſtate, having a wife, the ordinary may grant 
adnfiniftr: tion either to his wife ei net of kin at his eleftion ; but if 
the wife dic inteſt-te, the huſband may have the adminit {tration, 
and none elſe; per Holt Ch. J. Comb. 289. Trin. 6 W. & M. 
in B. R. Cox v. Mhb. 

18. By the ſtatute of 31 Ed. 3. the 4 is to grant the 
adminiſtration to the moſt law ful friends of the Ade ate; and 


nothing is tfaid of th- next of hin till tne flatute of H. 8. and. 


that commands him to grant it % the next of Kin requiring the 
ſame but neither ſtatutc does incapacitate hin to grant it to any 
other, only commands him to grant it to the next of kin, &. 


Per Holt Ch. J. 12 Mod. 617. Hill. 13 W. 3. in cafe of Black- 


borough v. Davis. 

19. Adminiitration muſt be granted firſt to the bu/bard of the 
wife's geods and chattels; 2dly, to the wiſe of the huſband's goods 
and chattels, but an adminiſtration may be granted to thc * father 
before the ⁊uido wz and a reſduary legatee ought to be preferred b-- 
fo re the widow in an adminiſtration cum teſtamento annexo; it 
there is no huſband or wife living, then, 3dly, to the children, 
ſons cr daughters; 4thly, if children dic firſt, to the father or 
mother; then, 5thly, to a brother or fiſter of the while b{gza; Gthly, 
to a x or tifter of the half blood, for they are all next of kin 
in equal degree; and if none of the half blood, then, jthly, to the 
next of kin, ds , cunt, br e&ufn; and if none of theſe deſire the 
adminiſtration, then, 8thly, to a credizcr ; for want of all theſe, 
gthly, to an 7 other perſon or perſons at the difcretion of the or- 
dinary; or the ordinary may ex officio grant to a ſtranger /etters 
ad colligendum bera 4 efuntti, to gather up the goods of the de- 
ceaſed, or the ordinary may take them into his own hands to pay 
the debts of the deceaſed in ſuch order as an executor or admint- 


ſtrator ought to pay them; but he or the ſtranger who has letters 
| | ad 


eng 
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ad collige ndum, cannot fe N them without m- king themſclves ex2- 

cutors of their own wv rong. The ordinary has only an authority, 
and no ſuch power himſelf, and therefore he cannot give that 
power to any other. R. S. L. 22. 

20. If one has the 2 of a term far years and dies inteſtate, 
his next of kin ſhall have adminiſtration of it. 7 Mod. 148. Hill. 
1 Ann. B. R. Taylor v. Raines. 

21. Feme covert by virtue of a powver te di ps? of ber effate deviſes 
it to J. S. Adminiſtration was granted 72 dewiſee, it being of a 
term for years; though the grant was of her huſband to truſtees 
for her as a ſee ſimple „and the heir at law of the wiſe re! lcaſing 
to J. 5. the term was decrecd to- . 8. againſt the huſband. 
Ch. Prec. 480. 11. Hill. 17 17. Marſhall v. Frank. 

22, A . died pollcficd of chofes en action, and the huſband 
ſurvived, and died a tubing out letters of admin:ſtratiin to her, 
and the next of kin adminiſtered to her. It was held by Id. Par- 
ker that the rare r of the auiſe 4005 but. a truftee for the execus 
ton of the huſband, the right to the wiſe's choſes en action being bet 
the ſtatute of ation n veſted in the us as next of kin of 
the wife; and ſaid, that this clauſe in the ſtatute was made in fa- 


our of the > Hutba: id, ain not to his prejudice 3 10 that it Was 


4 
a} 


in- 
tended by it that he {hould be within the ſtatute of diſtribution ſo 
as to take the wife's choſes en action as to his benefit, but ſhould 
not be within the fame as to his prejudice, and that this was not a 
new point but had been Rs and apo very good reaton z for 
were it conſtrued otherwiſe he would be in a worſe cafe than the 
next ol Kin, though ever ſo remote, which the act did not intend. 
Wrms.'s Re; p. 391. Cites Mich. 1718. Cart v. Rees. 


tie ſame manner as it is granted to a refiduary legatez. 


7 ' 5 
3. A. makes C. executor and Hale zary legat; e, and B. makes 5 
erecutar without giving him the ſurplu, Atterwards C. dies inte- 


ale. A. 's perſonal eſtate ſhall go to the aaminutrator of C. but 
B. 's ſhall go to B. 's next of kin, and who ſhali be ins adniniſtrator; 
per Ld. C. Macclesfield. Ch. Prec. 567. Trin; calc of 
Farrington v. Knightley. | 

24. Notwithſtanding the ſtatute of IT. 8. adminiſtration 
Deen gra: ited to the principal creditor from the next of kin, by the 
opig ion of both civil and commo no WYCTS, wh ere it is V1vle that 
the next of kin cannot have any advantage or beneft of the eſtate, 
and this hath been always taken to be cut of the ftatute, Per 
Chancellor King. Mich. Vac. 1725 


8 =_ _ | 

25. Mailer of the Kolls Ball. that if a e, dies intejlate, or a wife, 
tlie fujba DT / of Hel 5 85 end the father of ſuuch fan, are intitled to 
the. whole of their per tonz} eſtate, and to adminittration; and if 
fuch huſband ar father « is 5 g adminf{ration g oravited to them, vet 
the perſona! eitate of be ir inteitete Was an 1Terej © Hed in thin, 
and ſhall be part of their perfonal e ate, and adi 1 Aral. n feu. 
ce £7000 fo the reprelentetite of juch „ e or father; for 1 
{p:ritual court regard, ite finpeity in grauting ß 19 
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Thi. fays 


that the 

S. P. was ſe 
determined 
dy Ld. C. 
Maccles- 
Reid, Mich. 
1718. in 
the cate of 
Cart v. 
Res. 
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the Maſter of the Rolls ſaid this point had been ſolemnly deter- 
mined as above, Paſch. Vac. 1729. Bacon v. Bryant. 
25. A bafterd dies inteſtate without zuiſe or iſſue ; the king is in- 


titled, and ordinary of courſe grants adminiſtration 2 the patenten 


or grantee of the crown. 3 Wrms.'s. Rep. 33. Hill. Vac. 1729. 
Jones v. Goodchild. 

26. A woman entitled to a choſe en action marries and dies, the 
huſtand takes out adminiiration to her and dies before the money is re- 
ceived ; adminiſtration is taken out to the huſband, and the money 
is paid to his adminiſtrator. Plaintiff takes out adminiſtration 


to the wife, and brings a bill againſt the defendant, who is ad- 


miniſtrator of the huſband, to repay the money by him received, 
and held that i was a right veſted in the huſband immediately on the 


death of the wife, and that her adminiſtrator is only a t1 ter fer the 


huftend, and her adminiſtrator bringing ſuch bill againſt the per- 
ſon for whom he is a truſtee is a breach of truſt, and diſmiſſed the 
bill with coſts, MS. Rep. May 18, 1737. Humphry v. Bullen. 


(K. 2) Adminiſtration de Bonis non. 
In what Caſes granted . and to whom. 


1. IF an executor dies inte ate, the erdinary ke to commit the 
adminiſtration, and he may commit the adminiſtration of the 
firſt teſtator, and of the executor likewiſe, to one and the ſame perſon ; 
but ſee now by the flatute of 31 H. 8. that it ſhall be committed to the 
next of kin, and admini iftration may be de bonis non adminiſtratis, 
Br. Adminiſtrator, pl. 45. cites 32 H. 6. 2. Lib. Intra” 145. 
E. 4- 24- 
2. Obliger dies inteſtate. Ordinary commits adminiſtration. Ad- 
miniſtrator makes his executor, and dies. Per Saunders, debt lies 


not againſt executor, but adminiſtration de bonis non ought to be 


F 89 ] 
2 Le. 58. 
pl. 147+ 
Trin. 31 
Eliz. B. R. 
Li: 71, Ver v. 
Evories, 
S. C. and 
the judg- 
ment was 


granted to one againſt whom execution ſhall be ſued. D. 47. 
b. 12. and in Marg. Trin. 32 H. 8. Anon. 


3. Teſtator bequeathed all his good: after debts and Arier paid 10 


A. B. whom he made executor. A. B. died before he proved the will. 

Adminiſtration cum teſtamento annexo ſhall be granted to the 
next of kin of the faid A. B. or to ſuch other perſon or perſons to 
whom ſuch reſidue is bequeathed, otherwiſe to the _ of kin of 
the firſt teſtator who demands it. D. 3 72. pl. 8. Mich. 

22 & 23 Eliz. Iſted v. Stanley. 


4. A. makes B. his executor, and dics. B. makes C. an infant his 


executor. D. as adminiſtrator of B. during the minority of C. can- 
not bring debt on a bond due to A. for by this adminiſtration 1). 
has no authority to meddle with the goods of A. the firſt teſtator, 


and for this cauſe judgment was reverſed. Cro. E. 211. pl. 2. Hill. 


33 Eliz. B. R. Limmer v. Every. 


revei ſed ; for the e ought to bring his action as adminiſtrator of the firſt teſtator. 


5 · Huſband 


nt his 
„Call- 


on D. 


tator, 


Hill. 


iſband 
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d. Huſband and wife, as adminifratrix, brought an action of 
abt againſl Fo S. and declare that the intſtati was adminiſtrator 10 


HM. G. who lent the money to the defendant. Aﬀter judgment for the 


plaintiff error was aſſigned, becauſe the action was brought by an 
adminiſtratrix of an adminiſtrator, whereas the admiration of 
the firſt intelates ejtate ought not to have been newly granted to the 
next of kin, and he to whom the adminiſtration of the goods of 
the firſt adminiſtrator is committed has nothing to do with them, 
and ſo judgment was reverſed. Goldib. 182. pl. 118. Hill, 
43 Eliz. Thornc's caſe. | | 

6. A. made B. and C. executors, then B. made J. S. executor, and 
died, and afterwards C. died inte/tate. The executor of B. ſhall not 
be executor of A. but he is dead inteſtate, becauſe C. the ſurviving 
executor is ſo dead, and the executorſhip wholly and ſolely veſted 


in C. by the ſurvivorſhip, and ſo adminiſtration de bonis non ſhall 


be committed. Went. Off. Ex. 100. 

7. Adminiſtration de bonis non, during the minority of an executor, 
is not within tlie ſtatute 21 H. 8. to be granted of neceſſity to 
the widow of teitator, becauſe there is executor. all the while; 
otherwiſe perhaps if the executor was made from a time to come, 
Hob. 250. pl. 329. Briers v. Goddard. 

8. Feme covert executrix dies inteftate. Adminiſtration may be to 
the next of kin of the firſt teſtator de bonis non. Jo. 175. Hill. 
3 Car. B. R. Jones v. Roc. 


1 Buiſt. 4 
Smiih v. 
Jones, S. P. 
— Where 
ſhe is reſicu- 


ary legatee in ſuch caſe to her huſband, 2 Vera. 249. Mich. 1691. Rouſe v. Noble, 


9. C. died inteflate, and one who was debtor to him paid the money 
fo his widow, with the afſent of C.'s fon, to whom the adminiſtration 
aid belong, but afterwards it was granted to a ranger, who ſued the 
debtor in the lord mayor's court; and there it was decreed that 
he ſhould pay the money to the adminiſtrator; but in the court 
of conſcience it was decreed that he ſhould not have it, becauſe it 
was already paid to thoſe who had the right of adminiſtration, 
Whercupon the adminiitrator ſued out a procedendo ad judi- 
cium ; but Hide Ch. J. Jones and Whitlock fail, that without a 
precedent they would not examine whether the decree was equi- 
table or not; and they thought it ſhould be guided by the con- 
ſcience of the mayor, and would not examine it here ſo long as 
the Court below had not tranſgreſſed any rule of the common law, 
Latch. 190. Paſch. 3 Car. Cripps's caſe. | 

10 A. deviſed ſeveral legacies in money to ſeveral perſons, and 
after all, the reſidue of my moveable gozds and chattels to B. his wife, 
and makes her executrix, and having divers bend debts due to him 
dies. B. dies the fame day before probate of the will. Adminiſtra- 
tion of the goods of A. cum teſtamento annexo was granted to C. 
next of kin to B. Adminiſtration to C. was revoked by delegates 
and granted to D. the next of kin of A. cum teſtamento, &c. be- 


_ cauſe by the deviſe of a my moveable goods and chatteis, debts which 


are jura were net deviſed, therefore adminiſtration fail be granted 


to next friends of A, But if all the gods, chattelr, and deots, were 
| | H 2 __ gveviſed, 


So where 
executor 
dies inteſtat 
adminiſtra- 
tion ſhall be 
granted to 
the reſidu- 
ary legatee 
of che fic} 
teſtator. 
Vent. 316. 
cite; Iſted'a 
caſe, D. 


86. deviſed, and no reſidue, then otherwiſe. Jo. 225. Trin. 6. Car. 


* 
0 


F 5 
B. R. Sparke v. Deane. 

3s to B. and makes C. his executor. A dies. C. dies inteftate, The administration of 

- of A. thall not be committed to the wife or next of blood of A. but to B. or it would be in. 

Fruſtra petis quod ſtatim alteri reddere cogeris. 


11. A. freights a ſhip to the Indies and makes his will, and B. 
exccutor, and dies. I;. makes C. his executor and dies. After * 
the death of atom and executor the ſhip returns laden with foie 
Theſe goods remaining in ſpecie without any alteratio! „ Waere in 
the ſame een dition with the other goods of A. which did veſt in 
B. by A. s bequeſt, and ought to 25 —_— of as A. by his will 
directed 5 goods to be diſpoſed of. Fi in. R. 370. 3 Car. 2. 

 Gundry v. Brown. 

2. Leſſee for years s died 1 weit ate, his adminiſtrator made an un- 
derlenſe to W. R. and died. Adjudged that! his executor or admi- 
niſtrator may have an action of debt for the rent arrear on the un- 
der-leaſe, and not the adminiſtrator de bonis non of the leſſec, 
though he las the reverſioh, for he comes in by a title paramount 
to the leaſe. 3 Salk. 308: cites Vent. 259. Paſch. 25 Car. 2. 


} 


. Norton v. Harvey. 

13. Adininiftrator de * non of the c:nuſee of a tie avreed 
I I enufor t9 0; ſign it in cenſederation of a ſum of money, covenanted 
by the cui : the fait agreement to pay him, his executors or adnt- 
aiftrators. Th ie adn 1ftrator 2 he Court decreed the money 
to be paid to the exccutor of .the adminiſtrator, and not to the 
new adminiitrator de bonis non, although before the extent it 
could not be athygned at law, Sed nota, that there were debts of 
the firſt inteſtate appcaring. 2 Vent. 362. Paſch. 35 Car. 2. 


_—_——_— 


in Canc. Anon. 
14. Adiminiſbratian was granted in a peculiar ts the wife who was 


| the perſon int! itled, but becauſe there were bona notabilia it was a 
[2 | wrongful ad: nimniftration, and fuch adminiitrator, and dying in- 
| | teſtate, adminiſtration de bonis non was granted to the goods of 
1 her dibandtt he firſt inteſtate; but dec reed an allowance of what 
f ſhe had Paid in diſcharge of her huſband's juſt debts. N. Ch. 
R. 173. Mich. 1691. Armſtrong's caſe. 


Þ tape brave 15. 72% gan executor had © Sd yet an iii zediate adini- 

| an extcutor Ni/frattcn is con mitted if he dies before . becauſe the admini- 

. _ 13 ſtering is an act in pais, of w ER the ſpiritual court cannot take 

= - of thi will, notice, and they muſt commit adminiſtration according as it ap- 
the firſt _ pears to them judicially, and not according to the Rack, and yet 
teſtator is the acts done by the executor are good; per Holt. 1 Salk. 308. 
3 Mich. 11 W. 3. C. B. in Wangford's caſe. 


Palm. 153. Heden v. 


tate. Cro. J. 614. pl. 4. Paſch. 18 Jac. B. K. Hayton v. Wolfe. 
Wolfe, S. C. held Lov eee 


15 A. makes his will, and B. and C. executors, and left his 
wife principal legatory. B. and C. died inteſtate. The wife as 
principal legatory may take adminiſtration ; but if ſhe will not, her 
after-hu/band may, and though the ike and the after Sefbond 


were (/vorces a mera & thera, vet upon a reconciliation, though 
but 


2 ; 
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but ſor a day, he mall be reſtored to the right notwithſtanding 
any decree during the divorce to the contrary. Gibb. 203. Hill. 
4 Geo. 2. B. R. Vanthienen v. Vanthienen. 


(K. 3) Adminiſtration. 91 
abc ; to > whom as next of Kin, 


1.38 5 * RZ a man dies i 1 the ordinaries ſhall 


c. 11. Hlile the He xt and 77 74 7 Loyal friends 75 adminifler 
his goods, which tk _ have action 70 demand and recover 
as executors the debts due to the inte/tate, and ſhall an wer all oller in 


the fame manner as executors, ** ſpall be accountable to the eridina- 
TICS AS exectttors. 
2 11 cab. Fo he Jo In caſe any perfor die ee or the Admin'ſtra- 
eXeEcUTOrs refuſe IV prove 25 "; bei ng then the grainar * La graui ad- oy "oe 
be grante 


mum? tration ' the widow, or. the next of kin, or to bath, by diſcretion 5 


of the erdinar 15 taking ſurety for true adm mitt ati. ther and 
S. 4. Where divers perſons be in equality of kindred, the erdinary 55 we 
g liſter of the 
75 to be at liverty to accept any ne or more. in:eſate. 
| 2 Show. 


7. pl. 313. Trin. 35 Car 2. B. R. Copleſtone v opt e P. and fo to the mather bef ne 


307 
int:tate's brother or ſiſter,. becaul ſe the child proceeds immediately from the parent, and is otherwiſe 
of no kin to brother or ſiſter than as they proceed trom the paient; per holt Ch. J. 12 Mod. 622. 
lays this is the realon of Ratcliff s caſe. | | 
Where tiicre is a mother and three ſons, ca one dies inteſtate under age, it was often argued on a 
prohibition to whom adminiſtration bel nge, whether to the other ſons as neyt of kin or to . mother; 
at lait a conſultation was granted. 2 Show. 480. Pl. 4 50. * ch. 1 Jac. 2. B. R. Palmer v. 
Allicock. | 
The mother onght to have the adminiſtration of her child before a ſon, a brother, or a ſiſter ; for 
there is a nearer bond of nature between the eng and the Parents; than between the child and unv other 
collateral tie of blood or Kindred, and can never ſuthc:catly iat Sty the obl: gAti on he hath to 119 pa- 
rents for his being and education, etpeciall; do his mocher. L p. R. 40. cites Vent. 414. 313. and 
FS 


392 
— 


3. Charles duke of Suffolk had 1 a daughter by the fr? ven- The cafe 
ter, and a fon by another venter, and deviſed goods 29 ohe {on and 17 111 
diced, and aſter the /on died intejtate att. it femme and qwithout iſſue, duke had 
and the mother of the ſon, who vas of th, ſecond veriter, took the ads iſſue Frances 
miniflraticn by the flatute of 21 H. 8. "ui. is, that the adminiſtra- e 
tion ſhall be committed to the next of kim of the inteſtate; and queen, and 
upon great argument in the ſpiritua 1] court, as we 1] by the common Ster this 


fer ; 
Jaw yers as by the civilians, the 2dminifli__ was revoked. OO 


Br. Adminiſtration, pl. 47. cites 5 E. 0. ried the 
daughter of 

the Id. Wiiloughby, and had ſſue by her one Henry and died, and after Henry died without iflue and 

without feme; and the mother of Henry touk the adminiſtration, and after the ſaid Frances, wife 


of the marquis ot Dorſet, ford and reverſed the adminiſtration and abtained the adminiſtration to herielff, 
though ſhe was only fiſter of the half blood to the faid Henry, becautc the is next of kin to the ſaid 
Henry, inaſroueh as Henry bas not any childten; for the mother is not next of kin to her own 
ſon in this reſpect of this matter; for it ought to go by decent, and not by aicenſion by the law of 
England and by the civil law, and the children arc of the blood of the father and mother, but the father 
and mother ate not of the blood ot the children. And fer Inidore, pater mater & puer ſunt una caro, and: 
therefore no degree is between them. Contra it is between brother and ſiſter, and the half blood is no 
impediment as to the goods. Br. Administrators, pl. 47. Cites 5 E. C. 1 his caſe was utterly 
denied, 3 Rep. 49. a. Hill. 34 E112. in B. R. in Rarcliff s caſe. | | 

4 : | So 
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So in a ce between F Raowx AND Surt Tor of the goods of W. Raviins Clerk, which wr: com- 
mitted to Sir Humphry Rrown who had married the fifter of the faid R2viins, and after came W. 
Shelton and J. Shelton, fon of the feme of the faid Sir Humpty (which feme was the mother of the 
ſaid Shelton by a former ba:on) and reverſed the fit adminiſt ation, and obtained the adminittra- 
tion to them; quod not. Br. Adminiſtration, pl 47. ® Ibid. p'. 33. cites S. C. i 

A niece of the whole blood ſued in the ſpiritual court to repeal letters of adminiſtration committed 
to 2 brother of the half blood as being the next of kin, and cited Br. Adminiſtrators, pl. 47. But per 
Cur. theſe not being in equali gradu no prohibition cught to go, and it was denied per tot. Cure 
2 Keb. 533. pl. 43. Trin. 21 Car. 2, B. R. Pa:tenden v. Burgeſs. | 


11 92 ] 


4. A. J. was poſſeſed of a. term for years, and affigar it over t9 
S. being #rether to the wife of the ſaid J. to the uſe of the wife. 
dies and makes his wife his executrix, after which the ſaid wife 
zakes R. W. to huſband, who takes the profits of the ſaid lands dur- 
ing the life of the wife. The wife dies inteftate. F. S. as next f 
bin took adminiſtration as well of the goods of the ſaid wife, as of her 
firft huſband. By all the judges on a reference out of Chancery, 
' the adminiſtrator had now as well the intereſt as the uſe of the 
ſaid term as well in conſcience as law, and R. W. ſhall not have 
it, becauſe it is a thing in action, which the adminiſtrator of the 
wife ſhall always have, and not the huiband, as if an obligation 
had been made to the uſe of the wife; and decreed accordingly. 
Poph. 106. Hill. 38 Eliz. Arthur Johnſon's caſe. 
5. H. «vas poſſeſſed of lands for years under ſeveral leaſes, and hat- 
ing ifſfue William and Thomas, he by his laft will made William his 
bt executor and reſiduary legatee, after debts and legacies paid. William 
8 married and proved the will, but died inte/tate before the debts and le- 
1 | gacies awere paid ; judge of the prerogative court granted admini- 
| ſtration of the goods of H. to his other ſon Thomas, which he 
| afterwards revoked, and granted it to the widow of William the 
| inteſtate, from which ſentence Thomas appealed, but it was re- 
ſolved by all the commiſſioners that the adminiſtration was right!y 
granted to the widow. 2 Roll. Rep. 158. Hill. 17 Jac. B. K. 
Hinſon v. Button. | | 
| | 6. Feme covert executrix dies inteſtate 3 adminiſtration may be to 
| the next of kin of firſt teſtator de bonis non. Jo. 176. Hill. 
| 3 Car. B. R. Jones v. Roe. 5 
| 7. A. tis executor and rifiduary legatee, and dies before probate ; 
1 | adminiſtration ſhall be granted to the next of kin of A. and not to 
| the next of kin of teſtator. Dy. 372. pl. 8. Marg. cites Mich. 
1 | 9 Car. C. B. Nenn's caſe. | | = 
4 8. Ordinary may grant adminiſtration to vhich be pleaſe of kin= |; 
| dred in equal degree. 1 Salk. 38. pl. 6. Pafch. 13 W. 3. B. R. 
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} Blackborough v. Davis. . | 
Por Pole : 9. Adminiſtration to he father of the baren and not the 2e, þ 
caſe why and good by 21 H. 8. 5. Raym. 93. Hill. 15 & 16 Car. 2. B. R. | 7 
that the Oand's caſe. 35 | : C 
faiher took 


ect adminiftration for his fon, and after a woman pretending h he the ſon's wife, would have it re- 2 
 pealed; and there, upon a mation for a ;:ohibition, it was beig rhe ordinary by committing it to the | ; 
father had executed his authority, for he had election which of ther) to grant it to. 12 Mod. 618. dy 
Hill. 13 W. 3. in cafe of Blackborough v. Davis. But if a jeme covert have ſeveral debts due th 


to her before marriage which the Jaw did not give to her huſband ; ſhe dies, 4nd ber next of kin comes 
and takes out adminiſtration, the huſband fues to have it repealed, and a proh:b.ri5n is moved for and * 
granted ; and all this zppearing on the declaration, it was held the prohibition ihould not Rand, but the p. 


huſband 


; Erecutors. 


10. Adminiſtration of the goods of the ſon ſhall be granted to 


the father and not to the ſon's /ifter. 2 Show. 307. pl. 313. Trin. 


35 Car. 2. B. R. Copleſtone v. Copleſtone. 

11. Where a perſon died inteftate, leaving A. and B. his next of 
kin in equal degree io him, A. died inteſtate within the year, and be- 
fore diſtribution. The Court held that an intereſt was veſted in 
him, and the act of parliament is the ſame as if the party had 


made his will to “this effect, like the caſe of a reſiduary legatee 


dying before probate of the wit. his executor ſhall have admini- 
ſtration, and not the next of kk to the firſt teſtator, and a con- 
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huſband ought to have the adminiſtration ; per Holt Ch, þ 12 Mod. 618. in caſe of Blackborough v. 
Davis, cites the caſe of Duncomb v. Lacy. 


Carth. 51. 
Broun v. 
Farndale 
and Shore 
S. C. &S. P. 
adjudged 
accordingly 
per tot. Cure 
and a con- 
ſultation 


ſultation was granted per tot. Cur. Show. 2 and 25. Trin. awarded. 

1 W. & M. in B. R. Brown v. Shore. 13114 
12. Adminiſtration may be granted 70 the oi or next of kin, or 2 hay R. 

of part to the one and part to the other, except of an intire debt 7 

which cannot be ſeparated. 1 Salk. 36. Mich. 3 W. & M. in Butler's 


Caſe, as 


B. R. Fawtry v. Fawtry. in Ch. ] 


Hale's time, that the ordinary had not that latitude, but was bound to grant it to the wife if any was ſo. 
ber Glyn Ch. |. unleſs there was a ſpecial cauſe to the contrary, as where her huſband made a 
former proviſion for her. Sty. 456. Paſch. 1655. Davis v. Matthews. —— Vern. 315. Paſch. 1-*5, 
Per the Solicitor General, the courts at law would prohibit the ſpiritual court from granting adminiſt! a- 
tion to the next of kin wheoe there was a wife, and cites the caſes of Tyuomas v. BuTLER, AND SIR 
GEORGE SANDS'S CASE, but per North K. ſuch prohibitions if granted were * the act of pare 
liament, which leave: it to the ordinary to grant it to either. | 


13 If tere be grandfather, father, and ſon, and the father dies 
mnte/tate, the fon ſball have the adminiſtration and not the grandfa- 
ther, though they be both in equal degree as to nearneſs of kin- 
dred, and ſays, that ſo is the opinion in Godolphin's cafe; Arg. 
2 Vern. 12; 5. Hill. 1690. in cafe of Crooke v. Watts, 

14. Adminiſtration may be granted to the next of kin; or to 
the vife, or next of kin to the inteſtate, as the ſpiritual judge 
pleaſes ; the wife ſhall come in for a ſhare by the new ſtatute, and 
as to creditors they are all one adminiſtrator; the Court may 
divide the adminiſtration, or give it all away as they pleafe. But 
huſbands ſhall have adminiſtration of the wife before all others; ſa 
if ſhe has credits, 12 Mod. 16. Hill. 3 W. & M. Anon. 

15. Adminiſtration granted to the aunt of inteſtate. Grandmo- Wms. 's 


ther ſued in the ſpiritual court for a repeal, prohibition denied. > + 2 
Lutw. 1055. Mich, 11 W. 3. Burton v. Sharp. in caſe of 
Black bo- 


rough v. Davies, mentions S. C. as cited by Sir Barth. Shower, where he calls her the great grandmo- 
ther. | But this ſeems a miſtake. ] Ld. Raym. Rep. 686. in S. C. it is ſaid per Cur, that 
Sir Bartholomew Shore cited S. C. of Burton v. Sharp the laſt Trin. Term. thus, via. where an ad- 
miniſtration was ſued to be granted to the great grandmother, and the aunt moved for a prohibition in 
C. B. to ſtay the ſuit in the ſpiritual court, and it was denied. | 
Adminiſtration granted to the grandmother, and mandamus prayed to the ſpiritual court to grant 
it to the aunt, but denied per Holt Ch. J. This is a matter conteſtable in the fpiritual court, 
whereto ſhe ought to apply herſelf; but the Court thought the advantage on the grandmother's fide 
in this reſpect that ſhe ſtands in lineo recto. 1 Salk. 38. pl. 6. Paſch. 13 W. 3. B. R. Black- 
vv v. Davies, —— Ibid. 251. Paſch. 1701. Held that the grandmother is nearer of kin than 

e aunt. 

Brother and ſiſter are nearer of kin than grandmother, and muſt come in before her, the aunt 
before the great grandmother, per Holt Ch. J. 12 Mod. 623. in caſe of Blackborough v. 
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Cxecutors. 


16. The conſtruction of the * upon the proximity of de- 
grees mit be acc _ to the common law ; per Holt Ch. J. 
12 Mod. 616. Hill. 13 W. 3. in pes of Blackborough v. Davis. 


17. If there be grande th-r, uncle, aunt, and grond-child dies, 


the grandmother 3 is intitled to the child's perſonal eſtate in exclu- 
ſion of the uncle and aunt. It was clearly agreed. Ch. Prec. 527. 
Hill. 1719. Woodroft v. Wickworth. 

18. By the civil lugo the Jather or mother make one degree, The 
grandfather or grandmother 2 degrees, and the uncle or aunt 3 de- 


grees ; but if you go one degree further, and reckon to the great | 


erandfather or great grandme ther, they are in equal degree with 
the ie or aunt, as they are in the third a in direct lines 
with the uncle or aunt, who are in the third degree in the colla- 
teral line; for you mutt recxon through the gr: indfather or grand- 
mother to come at the un cle or aunt, 4 then they are juſt in the 
ſame degree of remove ſrom the nephew or niece in the collateral 
line, as _e great grandtather or great grandmother are in the d:- 
rect afcerding line; but the computation by the canon law is dif- 
•: Trin. 1722. 


Meutney v. Petty. 


(K. 4) Adminiſtration grantec 4. ha it Perſons. 
g Perſons intereſted. 


. v, 94 HERE legacies are bequeathed, and ns executor named er 
refuſeth, adminiſtration will be granted to him that has 
the e . goods, Arg. Cart. 136. cites D. 378. 
. Re/iduary legatee ought to have adminiſtration 4. efare the next 
of kin; per. Cur. 3 Keb. 8. pl. 9. Patch. 24 Car. 2. N. in 
Aſhton's caſe. | 


— 


0 
T 


ag Aatute that the teſtator would have given it to the next of kin. 


2 Ley. 55. 
Thomſ:n 
v. Butler. 
I. . but 
wi. ther the 
zleping 
tat there 
27 Ho te- 
{ive might 
re away 
the power 
of revok- 
ing, Curia 
20 vſate 
vult; and 
the Civilians 
then in 
court were 
6 1 ea as 
to that 
point. Af- 
jerwards the 


The ?e/tater gave a portien to his daughter, and made his wife 
refers legatee, and V. R. executor, and died, and afterwards the 
an e inteſtate. The daughter get adniniſfbration without the 
20 knowledge. Afterwards the widow, the reſiduary legatee, 
ſued to repeal it; thereupon the daughter moved for a prohibi- 
tion, ſuggeſting that there was no reſiduum for the widow,” The 
Court ſtrongly inclined that no grohibition ſhould go, and held 
that the averment of no reſiduum is not material. And it would 
be to no purpoſe that adminiſtration ſhould be granted to the 
daughter (though ſhe was next of kin) when the could have no 
beneht by it, the reſiduum being deviſed to the wife, therefore 
it is reaſonable that ſhe ſhould have the management of the eſtate 
to whom the reſiduum was deviſed. But the adminiflration having 


been granted five years before the refiduary legatee came in, and the 


daughter having in that time got in great part of the eftate by decrees 
in Chancery, and ſuits were de pending there which were near ended, 
| and 


bad Y _t bw 'hy wo 


Ca! 
V. 


24 Car. 2. B. R. Thomas v. Butler. 


Erecutors, 94 


and which would be abated, Sc. if the admiuiſiratian avere repealed, Pn 
* - : ar 
the Court propoſed an accommodation as belt for the parties, and alſo gurt wich- 


for the eſtate; and the ſame was accepted. Vent. 217. Trin. out any 
, | . judicial de- 
terminations 


4. H. P. died inteſtate, leaving ſue J. P. and A. P. his per- 
= il eſtate being valued at about 35001. A. P. agreed to take 

500 J. fer her ſhare, and thereupon agrend that J. P. fhould take ad= 
„a wition, and releaſed her right to the perſonal eflate. J. P. paid 
the 1500 l. and dies, and makes J. his executor, and deviſes to him all 
his perſonal eſtate, there being 1000 1. cut upon bond of H. P.'s eſtate. 
}is e #1 bein J. cut up ! of H. P.'s eftat 
The queſtion was, whether Y. the executor of the fon, or A. 
the daughter, who was ſince married to W. ſhould have admint- 
{tration ? and Dr. Raynes, the judge in the Prerogative Court, 
gave it to Y. whereupon W. and his wife appealed ; and the de- 
legates athrmed the ſentence in the Prerogative Court, becauſe 


they ſaid, that J. as executor of J. P. vas Tithe to all benefits of [| 95 J 


the perſonal eflate of IH. P. by reaſon of the agreement. Freem. 
Rep. 496. pl. 671. Mich. 1689. Young v. Pierce. | 
5. Half blood, though an alien, is capable of adminiſtration. 
Per Maynard Ld. Commuthoner. 2 Vern. 126. Hill. 1690. cites 
Hinks's caſe. 

6. D. made MH. his wife executrisx 1 reſiduary legatee. 7. 
after marries B. B. dies, and makes M. likewiſe executrix. M. 
makes her will, and E. executor, and deviſes to E. and H. and G. 
all her goods, &c. which were A.'s. M. died, E. refuſed to ad- 
miniſter, Adminiſtration ſhall be granted to the next of kin of M. 
and not to the next of kin of D. and ſo ſhould it have been if M. 
had died before probate of D.'s will, and decreed to the deviſees 
whatever remained of D.'s eftate ; for whoever takes an admi- 
niſtration to that are but fruſtees for them. N. Ch. R. 172. Anon. 

But M. the executrix was firſt the widow of D. 


(K. 5) Adminiſtration. 
Debtor or Debtee. 


Fo WY on INISTRATION =oas granted to an cbligor; after- E ak 
wards executor proves the will ; the debt is not extinguiſhed Powel V 


by the adminiſtration. Le. 90. pl. 115. Mich. 29 & 30 Eliz. in caſeof 


C. B. Baxter v. Bales. Wang ford 
v. Wang- 


ford, it is only a ſuſpenſion of the action, and no extinguiſhment of the debt; but the reaſon of that is 
becauſe the commiſſion or aqminiftration is not the act of the obligee, and that ſo i is 8 Rep. 136. Sir 
John Needham's caſe. 


2. Obligee has taken adminiftration 9 one of the obligorc. He 
cannot fue the other. Hutt. 128. cites Mich. 2 Jac. Trudgeon 
v. Meron, alias Heron. 


3. Debtor 


=_ Executors. 


3. Debtor deviſed his lands for payment of his debts, but the ſame 
were not ſufficient. One of his creditors took adminiſtration. 
All creditors ſhall be paid alike out of the lands. But as to 
the perſonal eſtate, he may (according to law), ſo far as that goes, 
prefer himſelf, but no further. 2 Ch. Cafes, 54. 33 Car. 2. Gell 


v. Adderley. 
( 
4 
K 6) Acts done by Admioifirace where there i 13 : 
an Executor. Good or not. 
| | [ 
Such af. . nern ION being granted to a ſtranger, the next ; 
e rea of kin ſues #9 repeal it, pending which the ranger ſells the by 
| before the 2 
repeal 10 goods of the inteſtate, and after adminiſtration is repealed, and | 
E. b granted to the other. The ſale is good, yet by averment of covin ; 
e it might be avoided. Mo. 396. pl. 5 17. Hill. 37 Eb. Wilſon l 
22 no- v. Pateman. Y 
tice ot the P 
fraud by which the bene was got, and knew his title, but defired to be transferred back to the | 
rightful adminiſtrator after the repeal, and the puichator being dead ® his adminiftrator wes decreed to 77 
account. Fm. Rep. 430. Mich. 31 Car. 2. Johnion ». Cheſter & al”. 6 Rep. 18. b. Pack- 6 x 
man's caſe. S. C. Cro. E. 4 59. pl. 5. S. C. the phaintift diſcontinued the action. hi 
If an adminiftrator ſells goods ane pays debts with the money, and atter he who is executor proven of 5 
the will, be ſhall never avoid this ſale, for that it was done according to the will which the executors |» 2 
were compeiled to do» Arg. Owen, 28. cites Grifbrook's caſe. f 
[96] | 5 | cl 
Vent. 303. 2. Adminiſtrator /e//s a term, ni afterwards an executor ap- h 
.* ars and renqunces, vet adjudged the fale is void, but afterward 0 
judged per Þ* I JE J 8 « S Le 
24 Cur. the executor renouncing, and another perſon being made admi- | 
2 Lev. 182. niſtrator, a ſale 1 25 fecond adminiſtrator was adjudged good. _ 
Wl Fares 2 Mod. 146. Hill. 28 & 29 Car. 2. B. K. Abraham v. Cun- 8 
; | 2 Jo. 72. ningham. | | | | M. 
N i= S. C. ad- | | 3 | | 
4 | judged. . — 2 Mod. 146. S. C. adjudged the farf ſale void. Freem. Rep. 445. pl. 606. 
by. S. C. the Court inclined that the ſale by the firſt adminiſtrator was void, but that though it was a hard 
. | cCaſe, 22d might be fit for the parliament to conſider of it, yer they could not alter it, Et adjornatur, = 
| . Adminiſtrator /ells a term charged with truſt ) in ruff for fre 
5 Fr fe if; adminiſtrator on a ſuit by citation {nt appeal ) is res of . 
voled, the aſſignment decreed to be ſet afide, 2 Chan. Caſcs, 129. Tit) 
Mich. 32 Car. 2. Jones v. Waller. | | fra 
ra 
| | | bec 
| , * * ” : . bot 
[ (L) Adminiſtration Durante Minore Mtate. - 
| | - ; 1 tec. 
* [ Afions and Pleadings.} | g 2. 
{ | that 
i Lr. IN an action of debt againſt an adminiſtrator, if the 8 = as 
| = pleads in bar a judgment had againſt him by a ſtranger upon rant! 
IH an obligation, and in the record he is named adminiſtrator du- wor 2 
1 rante minore ætate of J. S. who was then within the age of 21, the 
4 ſcilicet, of the age of 18 and more, this is a good bar of action, 9 Jai 


for 


why; ry 
EI} Vas * 


Executors. 


for though the full age of ſuch infant executor is 16, yet if an 
action be brought again? the adminiſtrator after, and this age of 
the infant appears to be paſt, yet if judgment be given againft the 
 adminiflrator, it is not void. Adjudged per Cur. upon demurrer. 
Trin. 14 Car. B. R. Goo AGAINST PinceEnT. Intratur Mich. 
13 Car. Rot. 449. | : | | 
[2. If adminiſtration be granted to A. durante minore ætate 
of B. if it appears to the Court in pleading, that B. is of the age of 16, 
the court ex officio ought to take notice of the eccleſiaſtical law 
that the adminiſtration 1s determined and void, per Jones, Croke, 
and Berkley; but Brampſton e contra. M. 14 Car. B. R. 
Daurokr aGaixsT PINCENT. Intratur Trin. 14 Car. Rot. 698. 
where the plaintiff declared, in action on the caſe, that defendant 
was adminiſtrator durante minore tate of B. and in conſider- 
ation that the plaintiff would ſorbear him, &c. promiſed to pay 
the debt due by teſtator to the plaintiff, and defendant pleaded, 
that at the time of the promiſe made, B. was of the age of 16 
years, and the three juſtices ſeemed to think that this was a good 
plea for the reaſon aforeſaid. ] = | 
3. Some bonds, in which the teflator ⁊uas bound, were aſſigned to 
the queen, who brought a ſcire facias againſt the infant executor, and 
he pleaded that S. and E. were adminiſtrators during his minority. 
This was held to be no good plea. But he was ruled to anſwer as 
executor. Godb. 104. in pl. 122. cites Hill. 33 Eliz. in the Ex- 


chequer. Miller v. Gore. 


4. If the will be proved before the adminiſtration committed, 
the action ſball be in the name of the infant executor, Per Periam J. 
Le. 155. pl. 216. Trin. 32 Eliz. C. B. in caſe of Ivory v. Fry. 
5. Debt againſt an adminiſtrator durante minore xtate, and 
pending the action the infant executor came to the age of 17 years; the 
Court was in great doubt whether the action was abated or not. 
Moor, 462. pl. 648. Hill. 39 Eliz. Ford v. Granvill. 


6. M. an infant being made executrix by C. executor to E. admini- 


5 tration of the goods of C. was granted to one F. durante minore ætate 


of M. In an action againſt F. as adminiſtrator during the mino- 
rity of M. the infant executrix, and found for the plaintiff it was 
moved in arreſt that FH. the defendant fhould have been named admini- 
ftrator de bonis H. not adminiſtered by C. but. adjudged well enough, 
becauſe the grant of the adminiſtration comprehends the goods of 
both. Hob. 246. pl. 311. Hill. 5 Jac. Norton v. Mollineux. 

7. Debt againſt an adminiſtrator durante minore etate of T. P. the 


. executor, in which the plaintiff declared and averred, that the ſaid 


T. P. was, and yet is, auithin the age of 21 years. It was moved 


96 


Cro. C. 16. 
pl. 16. Da- 
venport v. 
Penſell, 

S. C. Cutis 
advi ſare 


| vult. 


971 


Goldſb. 136. 
pl. 38. S. C. 
adjudged a 


good pleas, 


S. C. 
cited Lutw. 


342. by the reporter ay adjudged, 


that the declaration was ill, becauſe it did allege that the executor 


was within the age of 21 years, whereas the adminiſtration du- 
rante minore tate ceaſes at the age of 17 years, and though he 15 
wot 21, yet he may be 17 and more; and fo was the opinion of all 
the juſtices, and judgment was ſtayed. 2 Brownl. 247. Paſch. 
9 Jac. B. R. Promchead v. Rogers, 
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Brewenl. 
101. 8. C. 
in totidem 
verbis, and 
ſeems only 
a trani{}ation 
of ven. 


Þ Erecutors. 


8, The plaintiff's huf {band made an infant executor to prevent 


Payment of debts, but he being not fit to undertake it, he made ano- 


ther tor for him Auri ng his nonage, yet he liable for 


payment of debts, Toth. 173. cites Mich. 1 Lady Lopping- 
ton v. Barnes. 

9. In a gevaſtavit ſuch adminiſtrator ſhall be c arged on the 
tpcgal matter. Lat. 160. 267. Trin. 2 Car. 

10. K. the mother, and J. her ſin an infant of one year ald, were 
made executors, and adinin tration WAS granted ts her during the mi— 
nority of her hn. She married again, and then her huſband and 
ſhe { as EXEC! trix j brought a . of de bt * 2 defer, daut, who 
7 feadded in abatement that the infant was not named ; the plaintiffs re 70 
plied, that J. at the day of the writ purchaſed was, and yet is, * 
the age of 17, and upon a demurrer to that plea it was held that 
the plea was good; but if it had been ſet forth ſpecially iu the declara- 


tian that there ⁊baus another executor under age, though not + In 


. the action, i migłt have been otherwiſe. Yelv. 130. Trin. 6 Jac. 


The na. 
averrinz fo 
by admini- 
ftrator 
plaintiff had 
been bad, 
but it was 
cured by 
verdict. 
Sid. 40. C0. 
Hill. 1657. 


. Owen v. 


Holden. 
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B. R. Smith v. Smith; 

11. Account was brought by the adminiſtrator durante minore 
xtate of J. S. againit the defendant as bailiff of the manor, and 
found for the mit It was moved in arreſt of. judgment, be- 
cauſe it was net erued that the infant was within the age of 17 
years; ſed non allocatur. For ir Sal not be intended unleſs it be 
ſhew ed 4 he awas above the age of 17 years, and efpecially avhen 
the aeferrda ant hath admitted the plaintiff to bre {ng the a; tion, ant hath 
pleaded to iſſue. Cro. C. 240. pl. 25. Mich. un. in B. R. 
Wells v. Somes. | | | 


In / Heir © 75 aCIQs by executor during minority en * ice made 
5 2. el, as bail to þ is firſt ation on which he pere d, the deftend- 
ant 12 ided that cer the recover Jo and bejo; e the . 72, the lu- 
2 came F age, to which the plaintiff demurred ; and per Cur. 
thor:gh it hath teen doubted whether the infant may have f ire ja, iar, 
ver never awhetrer the adminſtrator 1 may ; but this being Aa rec em 
Tance made to the adminiſtrator he muſt have the cofts at lcaſt; & 
& judic' pro quer'. 2 Keb. 877. pl. 46. Hill. 23 & 24 Car. 2. 
B. . Emelies v. Weekes. 

B. deviſes a legacy to C. and makes D. his executor and 
dies: D. makes E. an infant his executor and dies, and admini- 
ſtration is committed to F. durante minore xtate of H. -C. the le- 
gatee ſues F. in the ſpiritus al court for his legacy, and F. moved 
for a prohibition, but the Court denied it; for although an ad- 
miniſtrator of an executor is not an adminiſtrator to the firſt te. 
tator, yet an admin! Nrator durante minore atate is loco execuloris, 
and may be ſued, as the executor of an executor may. Freem. Rep. 288. 
pl. 335- Anon. 

14. Debt was brought againſt the ⁊uidiao as "OF ifratrix upon a 
bend of her huſtand. She pleaded in abatement that her huſband 
made a will, and his fon executor who was an infant, and that adni 
riftration, with the awill annexed, was granted 16 "ng durante mine 


tale of the infant executor, unde Cx quo, XC, and: ren 2 be- 
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cial demurrer to this plea the plaintiff had judgment, becauſe the 


Executors. 
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fon tort; 
Comes to the police! 


2 


but this was 
non of 


87 FE £ held. J, 


2 Jac. 2. Little v. Plant: 
15 It hath been a great question in our books, if 4 the exec 
etate continues the pIſjelſr9 7 of the 22405 
ave of the executor, or evaſtes them, h WW he fhall be charged 

: teveral opinions. 


lator or 
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Others 
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hold that he 
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But ſeveral held that he m. V be charg ged upon 
and this was nat Meer Fs by any. 


Cri ofts. 


zal nit 


e bonis non durante minore wtate of Re- 


FI e former þrifb: 11 d, 


/ 


covenant apa! 1ſt the 


&c. and a 


2 45 band and 


werred that 


z ui. defendants ple ad bar, that after the 
laſt continuance Rebecca came of age ; the P ſaintiff demurred, but it 


| 


he could not maintain it, the plea being 


good, for as ſoon as Rebecca came of age the action was deter- 


Lutw. 338. Mich. 3 W..& M. Major v. Peck. 


17. And in a /cire jacias brought by an adn. nitrator durante ab- 


by the re 


Ain againſt adminiſtrator durante minoritate as general 14. 
e he pleads in abatement that he was but a ſpecial 
adminiſtrator during minority of his wife, but &id 1 
ſhe WAs {ll under ave, and for that reaſon there WAS Judgment 


Carth, 432. Mich. 9 B. N. 


be n ma againſt th: ri; 
ter 28 ad; judge 
18. Boeaf fuck in = ator be 
detendant 2) pleading admits the autharit 


Lutw. 632. Hill. 9 W. 2 Beale V. Simpſ on. 


5 


| againſt him to anſwer over. 


Sparks v. Croits. 


Baa it 


plai ntit 


the |: 


this ad, miniſtration was 


after the re- 


47 Wes. 27 
* ab and that 


Fu 
abat 2 


adminiſtration 


not aver 


fſontia of another, upon over of the ſcire kacias, the defendant de- 
| and exception was taken that 
But the Court hel 2 cle. rly 
good, and that Pa en e, te debt 749 5 Adiui 72 
turn of the next of buns ar, 1 before notice, is good 
tions brought by ſuch an a T ' 
poerſon comes, but actions 


Vas 


the Ou oh IS 


wien the right 


0 
Ks * 1 4 — 5 | } — 
rod! t againit 11 $$ {hall NOT +3 hut ! = 
5p adminiſtrator. Lutw. 342. cited 

8 2 

14 aſch. Py V * 2 B. R. Cl. Are v. H. d # 


* 


>. 7 P. Hob, 
262 256. 


Chandler v. 
Thomſon, 
deb ted by 
the Court, 
how the 
Creditor 
Mould be 
relieved, 
the new 
executor 
taking upon 
ni m the 
CXCCUTOre 
ſhip; ; tor 


may have an action againſt 
the Vendees 


he Carl 


pur} 0 le, the Other being 
that ne has 141 


99 ] 


and does not aver it, the Ld. Raym- 
' of the plaintiff to bring ac- Rep. 408. 


41 Js. *. Go 


& 8. P. 
agreed per 
tot. Cur. and juJgm: nt acc dingly. 


” N & 
20. Then 


Raym. 
287. Ss Co 
& 5 3 


25 at accordingly 9 
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Ld. Raym. 20, Then he pleaded in bar that purs darrein continuance the in- th 
_ * fant died, which was from the laſt term; but it was over-ruled. . 
S. P. becauſe it was contrary to what was now admitted on record, ſo * 
accordingly judgment was given againſt him. Carth. 432. Mich. 9 W. 3. | 0 
4 B. R. Sparks v. Crofts. | _ 
(L. 2) Adminiſtration Durante Minore #tate. ” 
| | in 
In what Caſes grantable; and to whom. 0 
| V. 
1. SUCH adminiſtration cannot be granted after 17, and if it is, 
it is void. 5 Rep. 29. Hill. 41 & 42 Eliz. C. B. in Prince's | ad 
caſe. | C9 
2. If one makes ?7ww9 execptors, one 17 years, and the other under, | _ 
adminiſtration during minority is void, becauſe he of 17 may exe- at 
cute the will. Brownl. 46. Mich. 14 Jac. Anon. 0 
3. Such adminiſtration is not within the. ſtatute of 21 H. 8. to be 3 a 
granted of neceſſity to the widow of the teſtator; becauſe there is 1 
an executor all the while; but otherwiſe perhaps if the executor h 
were made from a time to come. Per Cur. Hob. 250. pl. 329. in | ca 
caſe of Briers v. Goddard. | , 
J. Adminiſtration during minore ætate cannot be granted if 41 
ene of them zs of full age. Per Twiſden. Mod. 47. Mich. 
- -ai& 22 Car. 2. B. N. | 10 
2 Jo. 4 5. Where one of the executors is an infant and cannot prove tlie K 
1 * will, adminiſtration durante ſua minoritate may be granted to the 
judzment other, who ſhall bring the action alone, and it is not inconſiſtent wm 
. that he ſhall adminiſter in ſuch caſe ; for this is not granted as a 
for Wright upon a dying inteſtate, (for the will is proved), but only to enable be 
the defend- him to ſue alone, becauſe the other is not capable to prove the ab 
_ LS * teſtament, and ſo not to join with him, and he cannot ſue alone — 
1 wi reſolved per Cur. 2 Lev. 239, 240. Hill. 30 & 31 Car. 2. B. R. ON 
the Court Colborne v. Wright; and cited the caſe of HaTToxN v. Mascuk, th, 
1 entered 15 Car. 2. in B. R. Rot. 703. the roll of which was Gag 
2gainit a brought into court, and appeared to be fo adjudged. P. 
manifeſt : 


duty, and thereupon he agreed the cauſe as the reporter thinks. But if he ſues in his“ own name only, 
and names not the infant, the action will abate. Brown. 101. Trin. 6 Jac. Smith v. Smith. 
Yelv. 130. S. C. & S. I. adjudged. 5. P. by Twiſden J. Mod. 47. Hill. 21 & 22 


Car. 2. B. R. 
* | 100 ] 


Skinn 155. 6. The r inteſtate, leaving one ſiſter an infant, whoſe 


- 4 * great grand mother was aſſigued her guardian, and thereupor: ſhe cb 

Car. 2. tained adminiſtration durante minore etate ; and now the plaintiff in 

B. R. the the prohibition, who was the grandfather to the infant, ſuggeſted, J. 

—— 3 that the adminiſiraticn was granted by ſurprize, and that he being | 

the Court nearer of kin, adminiſtration ought to be granted to him. It was ar- ag 

_— gued that it 1s not material who ſhall be adminiſtrator, for it qu 

erabibitien being durante minore tate, he has no power over the _ ; be 
ä t 


* d 2 
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hat ſince e crdinary has no original power in this caſe, and this ſtant; and 


4 being a ſpecial kind of adminiſtration, when he has once executed rr e 
0 that power he Hall nat repeal it, and the Court inclined to that gument te: 


| opinion. 3 Mod. 23. Mich. 34 Car. 2. B. R. Lad. Grandiſon v. 3 _—_ 
- Amn 
WM”, Counteſs of Dover. — 

and denied that the ordinary v.ithout cauſe could repeal an adminiſtration before the ſtatute of H. 3. 


7. Before the flatute of E. 3. there was no adminiſtrator durante 
minore atate; but in caſe where an infant was made executor ; but 
zoo there is an adminiſtrator durante minore ætate where an 
infant is adminiſtrator, as well as where he is executor. Arg. 
Skin. 155. Hill. 35 & 36 Car. 2. B. R. in cafe of Ld. Grandiſon 
v. Counteſs of Dover. 

8. Where a man makes an infant of tender years executor, if 
Z adminiſtration durante minore ztate be granted ſpecially ad opus 
cotumodum WG wtiltatem of the infant, there the adminiſtrator can- 
not make a leaſe. But if it be granted generally, raticne minoris 
etatis, he may recover debts and duties, and make leaſes, which 
jhall be good until the executor comes to 17, and alſo (as ſome 
. ſay) till he enters; 6 Rep. 67. a. But per tot. Cur. where admini- 


5 ſtration is granted durante minore ætate, there adminiſtration 
* ſhall not determine until the party come to 21 years of age; be- 
in | cauſe the ſtatute for granting of adminiſtrations requires admini- 
ſtrators to give bond, which an infant cannot do. 1. F. 
if 41, 42. cites Paſch. 8 W. in B. R. 
* 10. The ordinary may grant adminiſtration 2 minore ætate 
| fo whom be pleaſes. Gibb. 163. Mich. 4 Gen ½ . The | 
he King v. Betteſworth. 1 
hs 11. An adminiſtration durante minore tate ought not to be come 
at mitted to one that is very porr, though foe t is great dian and next of kin 
__ to the infant. Where this Court ſees realon to think, that there 
bs will be a miſapplication of the effects of the inteſtate, and an 
he abuſe and waſting, to the prejudice of an infant, by a limited ad- 
5 miniſtrator, who is only a truſtee for the infant, it is incumbent 
R. on this Court to take care that the infant be not prejudiced. And 
E; the Court will appoint a receiver of a perſonal eſtate, notwith/landing 
50 adminiſtration is granted 1 it. Barnard. Chan. Rep. 23, 24. 
Paſch. 1740. in the caſe of Havers v. Havers. 
ly, | 
22 (L. 3) Adminiſtrator Durante Minore Ftate. tor! 
1 When ſuch Power determines; and the Effect 
mY | thereof, 
in | x | 
, I. APM INISTRATORS, during the minority, had judgment 
ng in debt, and 2 execution. ſued, the executar came ta his 
ir- age of 17 years; and how this execution ſhall be ſued comes the 
it queſtion, for the power 'of the adminiſtrator was determined by 
e; the attaining of age of 17 years by the executor, and the executor 


lat 5 | 5 


k 


5 „ ne 
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was not party to the record, and for that he could not ſuc exe 


cution, but 7 ſeen; 's that the exocutor my fue Jp: al ci Ire factas upon 
the record, and fo fue execution in his own name. 2 Brownl. 8 3. 
Anon. ſays ſee 27 H. 8. 7. a. 
The differ- 2. Adminiſtration durante minore ætate of an infant executor 
As . ceaſes at 17. 5 Rep. 29. a. Hill. 40 Eliz. C. B. Piggot's caſe. 
administration is granted during the minority of an infant executor, or an infant ad nini}.ator ; in the 


firſt caſe it ceaſes at 17, but in the laſt caſe not till 21. Sak. 35. pl. 7. Paſch. 13 W. 3. B. R. 
Freak v. Thomas. Li. Ray m. Rep. 667. S. C. the tame diverſity by Holt Ch. . | 

This caſe 3. Infant executrix takes has before 17. aræation du- 
was denied rante minore tate ſhall ceaſe if the baron be of lull age. 


r Ring ©. 
© d per 5 Rep. 29. b. Mich. 41 & 42 C. B. Prince's cafe. 
Ru mond 


Ch. J. and held that adminiſtration does not ceaſe by executtix u: nder 17 caking baron of full age. 
Mich. 1730. Ld. Stratford v. Jones. And they cited Went. Off. of Executors, 213. which 
book they ſaid was wrote by e Dodderidge. {See this aſe reported 2 New. Abr. 382.) 
3 Mms. s Rep. 88. jones v. Ld, St: alkord, S. C. and heid by LA. Ch. Ning and Ld. Ch. . Ray- 
mond contrary to the opinion in 5 Rep. in Prince's caſ- „ and obierved that the ſame is nt taken 
notice of in any other co- temporary reporters, #5 in 2 And. 132. Cro. Eliz. 718, 719. and 3 Le. 
278. and that the book intitled Ihe Ofnce of Executors maryels at the report in 5 Rep. and ſays, that 


be has ſeen the caſe otherwiſe reported in this points 


4. If adminiſtration be gra! nted duri: ng minority of two infants, 
and ane dies, yet the adminiitration continues. Brownl. 47. Paſch. 
10 Jac. Anon. | 
Though it S ee e tion is grante d durante minore ætate FAY When 
was objected ene 's them comes to the age of 17, the adminiſtration ceaſes, and the 
aA con. law 10 this 5 is not altered by the ſtatute of 22 & 23 Car. 2. 
cerning ad- and judgment accordingly. 2 Jo. 48. Paſch. 28 Car. 2. B. R. 
SJ Joyner v. Watts. | 


the executor 


is to give bond, and that he cannot do before he is 22, and the Court will not grant adminiſtration to 
him fince that ſtatute, and to the teftator's debts will not be recoverable ; but notwithſtanding tlie Court 
gave judgment again& the plaintiff; and Wild ſaid, though he cannot give bond himielr vet he may 
be bound by his ſure cs. Frrem. Re; Do 425. pl. 569. ialch. 167. 1ayl r v. Wat: . — 
But L. P. R. 41, 42. cites it as heid per tot. Cur: Fk. 8 W. 3 B. . that it mall not deter- 
mine till the party comes to 21, becauſe the ſtitute for granting adminiſtrations requires adminiſtrators 
to give bonds, which an infant cannot do. — 8. Þ. cited Arg. as adjudged in B. R. accordingly, 
and agreed by the other fide. Le. 74. pl. 101. Patch. 29 Flz. C. 5. —brownl. 46. S. P. 
accaraingly. 5 Rep. 9. Tiin. 34 Eliz. B. R. in Brudeneil's Caie, S. P. but no teſolution. 
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5Mod.395- 6. The dixerſity is, if adminiſtration be gra: ited durante mi- 


C ome = 
I noritate of an executor, there the adminiftration ſhall ceaſe when 


Comb. 475 Þ an 
S. Ks an 1 the CLICCU ror Com GI 0 175 3 b ut 11 the adminiſtration be granted 


lee diffe- durante minor itate of one who 15 not an execut tor, but only ad- 
fence © ver Eo | Bo / | { * Is ve * WAY + -1 + i l 

Rol- Ch. 2 minitrator, there “ adminiftration durante minore ætate GOCS 01 
becauſe ceaſe till 21. Jud' pro quer per Cur. 12 Mod. 194. Paſch. 


. * 4 * 7 6 2 
1 5 io W. Jo tenen. Corniſh. 
Ie xi 'T Jau . 
m be that oſgice uon him at 17, but an adminiſtgator being created by ſtatute, the time of his full 


- 1 "a 11 : R a < , 7, . 5 0 | - . : : . 3 
ge A accr to ine enteo 1a. Cat ch. 345 . . 205 ed Accord 99 — Salle. 29. 
8 „ Paſch. 13 W. 3. B. R. Frexe v. i bomas S. P. ach) — accordingly. And tne reporter (ay z 
oe 2 nece it for this; ir the ſpiritugl court viii not grant adminiſt- ation to any one under 23, 
and this is by confi: uctlon Ot the itatute of diftribations, becauſe they ate to give bond, Ke. — 

* a 12 3 . ey... oY * þ % " * . : 
FA Lay I!is N: 2p · 330 2 {ch I. ho 421 <6. uCgeds 12 0d. 501. 1+ eek \ lhomas — * Ki. adjiud :c 


gccord ng 7 . per Cur. Con 5885 Ren. 112. Pls 72. Paſch. 13 W. Jo B. K. in Cate 91 


Frelke n. Ohomas. ee ee Ins's Rep. 159, 100. Trin. 7 Ann. C. B. Edmonds v. Sh ler, tt; 


3 


5. * » acc t 7 


- ; . 1. 


—»W TH 


$7 


20 
U 
of / 
the 
Jud 
* 
adm 
to h 
ſtrat 
adm 
teaſe 
whic 
4. 
had, 
the t. 
came 
priſoi 
mined 
tance 
udgm 
querel, 
5. 


a ter 1n 


he has 
gener: 
theref, 
for nec 


Vo! 


Executors. 
If an infant executor, after 17 years of age, nta to a legacy 


I the debts are paid, the aſſent is void; or it he do any at? that 


evill be a A- vaſtavit, Or a v afting ot the goods in another executor 


102 
If infant 


executor 
aſſents to a 
le zacy be- 


of full age, it thall 2 lind him. K. S. L. vol. 1. 44> cites Wood's tete 17, it 


Init. 55 8. 


IS of no 
force to 


make it ſettle in the legatee. Went. Off. Executors, 213, 214. 


8. An adminiſtration is granted during the minority of four infant 
children, one of 20/571, being a daughter, marries an br, band 200 1s 
of age. The adminiſtration is not determined. 3 Wms.'s Rep. 81. 
Mich. 1739. Jones v. Com” Straiford & ab. 

9. If adminiitration be granted duri ug the minority of four infants, 
and one dies, this does not determine the admin tration ; contrary to 


the opinion in 5 Rep. Brudenel's cale. 3 Wms.'s Rep. 89. Mich. 
1730. Jones v. Com' Straflord & al'. 


(M) Adminiſtrator durante Minore Etate. 


The Power of fuch Adminiſtrator. f 


Li. A PMINISTRATOR durante minore ætate may 2 the 
goods of the teſtator, and pay dcbts, and do all other things 
which an executor may. P. 42 El. B. R. per Cur.} 

2. An adminiſtrator durante minore tate may have an action 
of trover and cc;rver/ion of goods of the teſtator, for he has more than 
the bare cuſtody of NES for he has the property itielf. Ads 
judged P. 42 Eiiz. B. R. per Cur. SETHE AGAINST SETHE.] 

[Z. IF an adminiſtration durante minore ætate be repealed, and 
another made adminiſtrator durante minore etate, and the ſecond 
adminiſtrator brings the fir/t admini/irator to account, and after releaſes 


to him, yet the infant at full age may compel the firſt admint- 


ſtrator to account again to him, * and the firſt account to the ſecond 
adminiſtrator, and his releaſe ſhall not be any bar of it; for the re- 
leaſe of ſuch adminiſtrator is not good unleſs it be for ſuch cauſe for 
which he ought to make it. Mich. 10 Ja. per Cur. ] 

4. An adminiſtrator durante minore ætate of an infant executor 
had judgment in an action of debt brought by him for money due to 
the teſtator, and e defendant being in execution, the infant executor 
came of ful age. It was moved that he might be diſcharged out of 
priſon, becauſe the authority of the adminiſtrator is now deter- 
mined, and he cannot acknowledge ſatisfaction, nor make acquit- 
tances, &c. Windham and Rhodes held, that the recovery and 
judgment ⁊uas ſtill in force, but the party wick t be relieved by an audita 
querela, Godb. 104. pl. 122. Mich. 28 & 29 Eliz. C. B. Anon. 


5. Adminiſtrator during minority of an executor cannot grant 


a term of which teſtator died ſeiſed during minority of c executor, for 


he has but a ſpecial property ad proſicuum executoris, but not a 
general property as another executor or adminiſtrator has, and 
therefore his /ale of goods, unleſs they are bona peritura, or if it be- 
tor neceſſity for payment of debts which he is * to pay, 


Brownl. 47. 
S. P. accotd- 


1. 


— — 


* Fol. 911. 


— — 


[ 103 } 


2 And. 132. 
pl. 78. S. C. 
accordingly, 
but that he 
may ſell fat 
beaſts or 
grain, &c. 
Rep 29. 


Vor. XI. = thalt d. Prince 
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„ Simpſon, ſhall not bind; but he may ſue and be ſued, and vet his is but 2 
5, r limited authority, and like one that has letters ad colligendum, 
a biilifito ccc. there he may ſell bona peritura as fruit, &c. Cro. E. 718. 
the iafant pl. 46. Mich. 41 & 42 Eliz. C. B. Price v. Simpſon. 


than an ad- 


miniſtrator, per Winaham and R:.odes I. 3 Le. 278. pl. 367. Mich. 35 Elis. C. B. ſeems to be | 


8. C. Godd. 104. pl. 122. Mich. 23 & 29 Eliz. S. b. by Windham and Rhodes |, 

Whether | 6. Adminiſtrator during minore tate cannot aſſent te a legacy 
to, Unleſs there be ailets to pay debts. 5 Rep. 29. b. Hill. 
m irator's 


affeatiag to 41 & 42 Eliz. C. B. Princc's caſe, alias Price v. Sympſon. 


tte deviſe 
of a term is good was doubted. Cro- E. 719. Price. Sima on. 


7. Adminiſtrator durante minore tate of a leaſe to commence 
after the death of lady NMI. d-mz/es it for 10 years (the infant being 
three years old), adjudged a ood leaſe, and it enured as an intereſſc 
termiui to commence after the > Ceatl of lady M. but if adminiſtra— 

tion be granted /peciall;, as in the caſe 5 Rep. 29. b. in PRINCE'S 
C45E, viz. e omnium ona ad opus, com mo- 
dum & utilitatem executoris durante minore ætate & non aliter 
nec alio modo, &c. ſuch ſpecial adminiſtrator cannot make ſuch 
demiic.. 6 Rep. 67. b. Mich. 4 Jac. C. B. Sir Moile Finch's 
cale.' 

Roll. tit. 8. If fuch adminiſtrator recover in debt, and then the executor 

| 6 comes of age, he thall ſue execution, Cro. C. 227. Arg. cites ꝙ Jac 

It r. CI B. . 


adi udged 


Mich. IJ. KEE B. W right 5 2 caie — 8. mA ded Lut: . 344 


9. If teſtator makes an infant executor and appoints B. to be 
executor during his nonage, expreſſing it to be enly for the benefit of 
the infant executir, he dende whether this temporary executor ſtands: 
any whit reſtrained from what pertains to the power of an abſo- 
lute executor, and diſtinguiſhes between an executor ſo made by 
the very proprietor of the goods, and an adminiſtrator during mi- 
nority conſtituted by the ordinary. Went. Off. Executor, 214. 
10. Keeling conceived, that ſince 21 H. cap. 5. the cafe of 
admini i/lraticn during minor ity of one next of lin, and to his uſe and 
profit, is now merely as a bail! ff, and all one with an adminiſirator 
during minority of an executor, and fo his releaſe is nt good, he having 
but a bare authority; and to this whole Court agreed, Windham 
abſente; judgment for the plaintiff niſi. 2 Keb. 30. pl. 62. Paſch. 
18 Car. 2. B. R. Thackſtone v. Hulmlocke. 
In caſe of 11. Adminiſtrator durante minore ætate cannot /ell caſes unleſs 
fae of ftock there is not ſufficient otherwiſe to pay the debts of teſtator, or 
in the Eaſt 
India Com. Other reaſonable cauſe, 2 And. 132. pl. 78. Mich. 41 & 42 Lliz. 


pany by Prince v. Simpſon. 


ſuch admi- 
niſtrator, and the buyer having full notice that it was the ſtock of the infant, the fate was . to 


de fraudulent. Fin. R. 295. Paſch. 29 Car. 2. Munn v. Dunkin, 
{ 104 } | 
Idid. 475+ 12. A ſuit begun by ſuch adminiſtrator is determined by the age of 


= 1 the infant, ſo that the infant muſt begin de novo unleſs a decree : 
macle, 


4 
acti, 
min 
brou 
the 


31 1 


Executors. 104 


7 ꝛnade, and then if an account be before a maſter, the infant on a bar if any 
bill by him for that purpoſe may be allowed to proceed; per ſuch thing 


| had ever 
| Ld. Wright. Ch. Prec. 174. pl. 145. Mich 1 701. Jones v. been done, 
Baſlet. | and it m 

. anſwered 


that the like had once been done-by-Ld.. C. Somers in uh caſe of Davis v. Davis, where an admi- 

niſtrator durante minoi e #tate pro ceeded to a decree and account before the Mafter, and then the infant 

coming of age and praying, it was allowed to go on though much oppoſed, but here it would not be 

granted; for Davis's cate had proceeded to a decree, and though the plaintiff there was an adminiſtra. 

* tor durante minore ætate, yet it was cum teltimento annexo, which by him made ſome difference; 

: and the infant there had brought a bill to have the Lenctit of the laid proceedings, and offered to bs 
| bound by them. 


Ws 


(M. 2) What Actions Adminiſtrator Durante Mi- 


: nore Mtate, or other temporary Adminiſtrators, 
5 may bring, or be hable to; and of Pleadings by 
— them. 
8 | | 
* | 1. IE cannot bring an ain of debt ; for he is but a ſervant or 3 by 
er | bailiff in ſuch caſe. Per Dyer. Ow. 35. Mich. 13 & 14 Eliz. by eee 
h Anon. Nodes 
8 agreed. 
Ooab. 104. pl. 122. Mich. 28 & 29 Eiiz. C. B. 
IT 
1 2 Note, it was ſaid by Dyer, that an adminiſtrator Sm But the 
minoritate cannot bring achion f debt for he is but as a ſervant or OY 
; cems ad- 
bailiff in ſuch caſes. Ow. 35. Mich. 13 & 14 Eliz. Anon. mitted ; 
judgment 
being given againſt _ for not averring that the executor infant was under the age of 17, ſee 
| 5 Rep. 29, ii. 40 Eliz. C. B. Piggot's caſe. Cro. E. 602. Pigot v. Gaſcoyn and Fur the ee, 
0e where the caſe was, that the teſtator made an infant executor, the pla! ntiff took our adminiftration 
of durante minore ætate, &c. and brought an action of debt on a hand due to the teſtator, and averred 
bo that the infant executor was living and Sy the age of 21 years; now becauie it did not appear that 
thi is adminiſtration was granted hilft the infant was under 17 years, tnecefore the plaintiff was nonſuit. 
o- S. C. cited per Cur, 5 Mod. 305. paſch. 10 W. 3. in the caſe of Atkinſon v. Corniſh. 
by 8. C. cited Brownl. 46.— 8. C. cited Frcem. Rep. 42 5. pl. 596. Fach. 1676. 
11- | 
3. Adminiſtrator during minority cannot ſue an be ſued by the ty oo 
of common law. Per Periam J. 4 Le. 103. pl. 209. Mich. 27 Eliz. 5 
nd C. B. in caſe of Kightley v. Keightley. an action 
8 | | of dedt. 
ng | Ow. 35. Mich. 13 & 14 Elz. Anon. 
am Cco. E. 21 
"i 4. Adminiſtrator during minority of an executor brought ht an; 
® 212. 2. 
action of debt on bond to firj? teftator ; but having brought it as ad- I inner v. 
BA miniſtrator of the firſt executor, it was held 11, for be ſhould have Every, S. C. 
_ brought it as adminiſtrator of the firſt teſtator, and for that reaſon Hude _ 
. — . 55 7 1 3 - 
. the judgment was reverſed in error. 4 Le. $$. pÞE . Tr.,. CE 
31 Eliz. B. R. Limver v. Evory. . ed accord- 
. 5 . 1 N ingly. 
d to 5. Such general adminiſtrator durante minore tate ſhall have 
ation to recover debts and duties (for the interelt of the actions is 
7 in him, and ſhall be liable to all actions, for during the time tlie 
1 teſtator died quaũ inteſtatus), and hie may mate leaſes 2 and demiſes, 
1 2 and 
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and ov ſhall be good till the executor is 17, and ſome ſay till 
he enters. 6 Rep. 67. b. Mick. 4 Jac. C. B. Sir Moile Finch's 
caſe. 
+ Orig. is * 6. An action was brought againf? admin i rater durante minoritate 
(id not.] of an executor, and did 75 aver that the executor er "ill under 17, 


— Y ly. * . 
= and the opinion was that he + need not. But otherwiſe of plaintiff. 


28. Trin. 
6 Jac B. R. being ſuch an adminittrator. Hob. 2 251. Hill. 13 12 Rot. 9736s 


Croft v. . er v. Haſlerig. 


Walbanke, : 

S. . adjudged that the plaintiff need not ſhew it, becauſe he is a ſtranger to the power given to to the 
dc fep dan, and may not know what age the intant is ot; befides the deterdant by joining of iſſue in 
this cate did admit that his power co ntinued; for otherwite the 8 tion taken by the plaintiff ſhould 
be pleaded by the de endant in diſcharge of himicl?, it lying beope dy in his notice, and it being tor 
ki: own benent to ail lege Its 2 Ro TK Rep. 200. Mich. 18 lac. B. R. Aldred v. Walthail, S. b. 


— — — (' rv, J. I 600 pi 12. Waltt., iYs A! drich,. 8. EE, * 8. 1 * Lede acc :dingiy. Roil. Rep. 258 
pl. 43. In. + Jac. 8. &. Hall y: eis and Damport, S. P. ad udged and atirmed in errore 


7. The Court did ſeem to agree, that Fan executor durante minare 
etate do pay debts as an exeriiioy cue 2/4 f to do, a what remains iu 
bis hands, if he account for it, and deliver it over to the heir, yet he 
fall not be chargeabie ts any of the creditars. Freem. Rep. 150. 
pl. 191. Paſch. 1674. Ante, 

8. The declaration Was as adminiſtrat 
of three, <ohereas 5 niniſeratign was granted during the minority of 
Fur, and it did not appear whether the fourth was alive or not, 
or within the age of 173 hether this be good after verdict ? and 
the Court ſceming to be ++ the deicndant a breed to accept a 
new declaration. Sid. 185. pl. 8. Paſch. 16 Car. 2. B. R. bene 
net v. Baud, | | 

9. B. deviſes a legacy to C. and mates D. his ex, autor, and dies ; 
D. makes E. an infant his executor, and. dies, and admin! tration 1s 
committed ts H. durante minore atate of H. C. the legatee ſues F. in 
the ſpiritual court for his legacy; and F. moves for a prohibition ; 


2 minore xtate 


but the Court denicd it; for although. an adminiſtrator of an exe- 


cutor is not an adminiſtrator to the firſt teitator, yet an adminiſtrator 


durante minore ætate is loco executoris, and may. be | ed as an executor 


& an executor may. Freem. Rep. 288, pl. 335. Irin. 1675. Anon. 
4 Mod. 14. 10. In a ſcire facias brought by adminittrator durante abſentia of 
Hill. 2 W. anther, the defendant on oyer of the ſcire facias demurred, and 
; exception was taken that ſuch adminiſtration was void; but the 
„ Care, Court held clearly that ſuch adminiſtration was gr rantable by law, 
5. C— and that it may be a great conveniency ſo to do; for if zhe next of 


6 Mod. 364. 
0 "fat Lin be beyond fea, and ſuch adminiſtration could not be granted, 


342. 8. C. the de bts due to the inteſtate might be loſt. And the Court held 
and 4 Mod. like wiſe, that after the return of "the next of kin a payment of a debt 


4. but ſ 
t , to ſuch an adminiftrator before notice is gocd. And further, that 


reported in though perhaps actions brought by ſuch adminiſtrator ſhall abate 
4 by the return, &c. yet actions againſt him ſhall not. Cited by 
bes- Serjeant Lutwich. Lutw. 342. 28 adjudged. Paſch. 3 W. & M. 


not agreea- 2: 
bie to he in B. R. Clare v. Hedges. 
roll. But 
gays, that ſure it ought to be averred that the abſence continues according to 5 Rep. Pigot's caſe.—— 
It ought to be averrhd t chat the party was then at ſuch a place out of the realm. L. P. R.——2 Ld. 
Ray m. Rep. 107T, cites 4 Mod, 14. Hodge v. Clare, and ſays, that upon ſearch of the roll in that 
„ there is a full avesment chat the Perlon, Cuiing Wale ,), Was in partibus WAnkgaiinis, ard 
| 10 
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no ground for the object'on. The Ch. | and Powell ſaid, that the 2dminiftiation durante abſentia 
muſt be intended of an abtence out of the realm, and the! retote the adminiſtrator plaintiff in his decla- 
ration ought to aver, that the executor is out of tre realm. And the Ch. J. ſaid, that it was reaſon- 
able there ſhould be ſuch an adminiitrator, and that hs am {tool upon the fame reaſon as 
an adminiftration durante minor tate of an executor, 'viz that there ſhould. be a perion to manage the 


eſtate of the telcator, till the po! fon ; Pp vinted by him is able. And he faid, upon the obſervation up- 
on 4 Mod. ſce the inconveniencies of theſe ack ub.ing reports, they will make us appear to poſterity for 
a parcel of block!ieads, 2 Ld. Raym. Rep. 1071, 1072. Mich. 3 Ann, in the cafe of Slater v. May. 
[106 ] 
. An adm: niftrator pendente 155 of 1 abill brought an aſſumpſit Gibb- 202 
Wollaſton 


No» Yeu 92 1A 7 2p 
on a 2 Ty note, and recovered | judg ment in C. B. and upon „ Walker. 


error brought in B. R. judgment was s affirmed; and it was held S. c. adjor- 
that the ordinary had power to grant ſuch adaminiſtration, and that __ 
257. . 


the reaſon is the ſame as to that of adminiſtration durante minore tar. 
Etate, to prevent _ In ny 113CONVentences with otherwiſe might But the fc- 


happen, as loſs of ts, &c; 2 WMS. Rep. 576 to 590. phe lays, 
2 I T5404 

Trin. 1731. W. eu v. W Vola it , e, 
other end 


than that the judgment of the Court might be unanimous in the determination of this point, one judge 


not agreeing with the reſt. ———- Parnzid, roy in B. R. 423% 8. C. bees der ur, ard ibid. 467, 468. 
S. C. Three juſtices jeemed very clear ot opinion to athrm tl 1 t, but oe juſtice doubting up- 
on an authority in Carth. 153. „ here 1:1 t: at: — 1s expte! :eluived to be void, the matter 


was ordered to ſtand over. 
judgment affirmed. 


"Hs 
-2 bd Rep. in B. R. 14» at 'rnatur. Ibid. 62. S. C. and 


(N. 3) Durante Minore tate. 


After Judgment recovered, and before or after . 
cution Executor comes to 17, what 1s to be done. 


Dminiſtrator durante minore ætate of K. had judgment on 
a bond made to the teſtator. Afterwards K. the execittrix 


came of age and married, and then ſbe and her huſband brought a ſci. 
fa. on that judgment. The better opinion of the Court was, that 
* ſci. fa. did not lie, Brownl. 59. Mich. 3 Jac. King v. Death. 


. Executor durante minzre etate, or till the daughter ſhould be s ed 
. 


3 and then the executorl}ip to ceaſe, and the daughters wes ho} 
to be executors gets judgment on a bond made to the teſtator, adjornature 
after which the daughters married the plaintiffs. The daughters 
ſhall have this judgment as executors, for they are in privity and 
in by the teſtator, and not like an admini/trator who is in by the 
ordinary after the death of executor. Owen, 134. Mich. 9 Jac. 
C. B. Kemp and James v. Lawrence. 
3. Adminiſtrator durante minore ætate of J. S. obtained judg- 
ment, and brought a ſcire facias againſt the bail, who pleaded that 
J. S. the executor wwas naw of full age. Whereupon the plaintiff 


demurred, and adjudged no plea, becauſe the recognizance en- 


tered into by the bail was to the adminiſtrator himſelf by name, 
though he had adminiſtration durante minore ztate tantum, and 
the infant's coming to the age of 17 years does nor hinder the 
plaintiff from ſuing the ſcire facias againſt them. But per Hale, 


, he had taken execution upon the principal Judgment after the infant 
came of age, it would have been a doubt if it ought t to be ſued by 


23 him 


a ne 2 r © 
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him or by the infant. 2 Lev. 37. Hill. 23 & 24 Car. 2. B. R. 
Enbrin v. Mompeſfon. | | 


a * (M. 4) What the Executor at 17 may do againſt 


{uch Adminittrator. 


After the n will not let infant executor 4 the will, 
I 


but grants ad miniſtration to a {tranger. itant executor 


- --7-Al at age proves the will, He cannot have action of account againſt 
him the the adminiſtrator for the goods, but he may have detinue, or may 
executor- ſue in Court Chriſtian. And. 34. pl. 86. Hill, 36 H. 8. Anon. 


Nip of the 
will, the goods of teſtator in ſpecie in the hands of the adminiſtrator are now atiets in the cxecutor's 


hands, for he may bring ttover and convection tor them. 


Noll, 921. pl. 15. Chandler v. I ompſon. 


. 2. Where an adminiſtrater durante ninore ætate er the goods 
PE of the teſtator, he cannot be charged as executor of his own 
cardingiy. 


wrong when the infant executor comes of the age of 17 years, be- 
cauſe at the time he had law ful power to adminiſter; "IE in ſuch 
caſe he Hall be charged upon the ſpecial matter; per Doderidge 


—— 


and jon? 8, Lat. 160. Trin. 2 Car, Palmer v. Litherland. 


(M. 5) Adminiſtration De Bonis Non, 
Grantable; in what Caſes; and to whom. 


F executor makes an executor and dies, his executor fhall admini- 

fier the goods of the firft teflator ; but contra of executor of an 

edminiftrator ; for it an adminiſtrator dies and has an executor, 

yet his executor ſhall not adminiſter to the goods of the inteſtate, 

but they are in the — to commit adminiſtration anew, 

E 7 Adminiſtrator, pl. 7. cites 34 H. 6. 14. 

Cro. C. 157. Jullg ment ⁊ bas had by F. S. againſt W. R. as executor, and be- 
rar fore Heli feed the executor dies inteſtate, and adminiſlration of the 
S. 3 poods of the executor, and de bonis non, & c. of the firſt teſtator is 
accord'nsly granted 1 A. J. S. ſued a ſcire facias againſt the ſaid A, as admi- 
of $4 * niſtrator of the teſtator and executor. After verdict for the plain- 
Þyce bub. tiff it was moved in arreſt of judgment that the judgment againſt 
et. - Hon. the executor is determined by his death without a teſtament, and 
1 that A. is not privy to the fcire facias againſt the executor, as if 
1), 1. 2, one had recovercd as executor and died inteſtate, no ſcire facias 
5. C. ad- his for the adminiſtrator. Three juſtices ſcemed that this is well 
e. enough, becauſe there is a difference between a recovery againſt and 
by an exeruter, but Hyde doubted. Judgment was given accord- 


ing to the firſt opinion. Jo. 214. pl. 2. Mich, 5 Car. B. R. 


Norgate v. Snape. 
3. The »bligee made his wife executrix and died, and iftorwands 


foe died int tate, and then adminiſiration of her eftate was granted ta 


TY S. abs brought an action he llebt on the bond, 4 as admin ufrator ta 


the 


be 


Executors. 


the wife, and had judgment; but it was reverſed in error niſi, &c. 


becauſe he ought firſt t5 have taken out adminiſtration de bonts non of 


the obligee, and as ſuch to have brought the action. Sty. 225. 
Trin. 1650. B. R. Ley v. Anderton. 
4. The huſband died and left his widow within the age of 17 years, 
and admimſtration du "ante minore tute Was gruuted to ber ' father 3 
apanſ?t whom Y. brought an oP of debt, and had Judement. The 
father died, and the av: 8 being nov of full age and married againy 
adminiſtration de louis ON, = c. wwas granted to huſband and wife, 
againſt whom Young, who had the judgment, brought r 
ce and adjudged well brought, becauſ-: it is for a debt from the 
ſirſt teſtator; and a divenſey . taken letabeenh a ſcire facias againſt 
an adminiſtrator of an adi ator, and a ſcire faciat by an adimini- 
ftratir of an adminiſtrator ; for it adminiſtrator has judgment and 
dies, the ſecond adminiſtrator cannot have ſcire facias becauſe he 
claims paramount the firſt adminiſtrator who had the judgment, 


| being 1 in by the teſtator. But fcire facias m ay be ſued againſt the 


ſecond adminiſtrator on a judgment had ag zalnſt the firſt admini- 
itrator, becauſe both claim as admins to the inte ſtate, and 
by conſequence both are liable, and ſo no inconvenience, but this 
ſcire facias ought to be for the principal judgment only, and not 
for — and colts. 2 Sid. 122. Mich. 1658. B. R. Young 
v. Jolland. 

$5. Adminiftrator cbtains a judgment and males an executor and 
dies, the executor ſhall have a ſeire facias upon the judgment, and 
not the adminiſtrator de bonis non of the firſt inteſtate. 2 Lev. 101. 
Paſch.. 26 Car. 2. B. R. Drew v. Baily. 

6. If ſeme be executrix and lagutee, adminiſtration de bonis non 
ought to be to the hu/band ; if the be nt legatee, and 5thers are, it 
ought.to be given to them; if there be 7 legaczes to next of kin 
to firſt teſtator. 12 Mod. 306. Mich. 11 W. 3. Richardſon v. 
Seiſe. | 

7. Debt on bind. Defendant pleaded non ct factum; where- 
upon iſſue was joined, and a verdict was found for the plaintif, 
It was moved in arreſt of judgment that the ain wii! net lie for 
the adrunifirator of an executor ; there mult be an adminiſtration de 
bonis teſtatoris non adminiſtrat' by executor. Ihe Court granted 
a rule to ſtay the entry of judgment upon the verdict till further 
order, Barnes's Notes in C. B. 326. Eaſt. 12 Geo. 2. Ballard, ad- 
miniſtrator of Baſtard, who was executor of Baſtard, v. Jutſtiam, 


(M. 6) Adminiſtration De Bonis Non. 
What ſuch Adminiſtrator ſhall have. 


I. A makes his will and makes his wife executrix, and doviſes 
the reſidue of his goods after debts and legacies paid 79 his 
executrix. Executrix dies before probate. Becauſe exccutrix dies 
before election it made all the goods belong to the adminiſtrator 
of the firit teſtator; per two jultices, the other ablent, Per Hen- 
4 | den, 
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10380 


Ibid. 113. 


Denne v. 


C 


Spark sy.+ 


& S. P. 
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den, otherwiſe if there was a legacy of a particular thing qurere 
what difference. Het. 105. Trin. 9 Car. C. B. Denne v. Bur- 


rough. 


Cro. C. 2. If executor has extent on @ flat. to teſtator, and has poſſeſſion 


452 Ph 23- by /#verate and dies inteſtate, adminiſtrator of the tirit teſtator 


S. C. 20 

jornatur, ſhall have benefit of it; per Jones J. Jo. 386. Paich, 12 Car. 
& m B. R. in caſe oi Cleve v. Vere. 

457 Fe 3 


S. S. adjudged. 


3. Ale ener by ⁊b gives inteftate one of which he is poſ- 
ſeſſed. They will not paſs; and by his grant of omnia bona & ca- 
talla ſua, a term which he has as adminiſtrator does not paſs, be- 
cauſe not ſua; Arg. Cart. 134. Trin. 18 Car. 2. C. B. 

4. The entry of the decretal order is ſuſpended by adminiſtra- 
tion de bonis non. 3 Ch. R. 33. 2 Dec. 21 Car. 2. Pew v. 


Cadmore. | 
Vent. 256. 5. An adminiſirater poſſeſſed of a term mates a leaſe for years of part 
S. C. held of it, reſerving a rent, and makes his executor and dies; the executor 


thatithe © ; 
executor brings debt for this rent; the queſtion was, whether or no it would 
thould have he, becaule the rev erſionary part of the term did not come to the 


De ren 
ae. Yee executor of the adminiſtrator, but did belong to the aCminiſtrator 


and not the 
24miniftra- de bonis non of the firſt teſtator ? But he ene that it 


tor de bonis <vould lie i pen the contract, though he could nt diſerain for it, for the 


py = adminiſtrator de bonis non could not have it, becauſe he came in 


S. C. held Paramount the reſervation. Freem. Rep. 392, 393. pl. 507. Paſch. 
accordingly. 1675. Drue v. Bayhe. 


—— W here 
an executor makes a leaſe rendering rent, his adminiſtrator ſhall Have it, and nat the 2dminiſtrator de 


bonis non. Vera. 94. in pl. 80. Mich. 1682. cites the cate of Davie v. Drew. 


6. A. poſſeſſed of a term of years died inteſtate. B. his widow 
tock adminiſtration, but was compelled by ſentence of allocation in 
the ſpiritual court to pay 851. to the relations of A.—B. the admi- 


niſtratrix ned the term 15 D. in truſt for herſelf for life, and by. 


her will deviſed the ſame to D. and made him ſole execrt2r. De- 
creed that D. deliver up the original leafe, and all other deeds re- 
lating thereto, to the adminiſtrator de bonis non, that he may be 
enabled to proceed at law to try the title. Fin. R. 59. Hill. 
| 25 Car. 2. Preſtidge v. Bridgman. 
2 Freem. 7. Adminiſtrator mortgages a term of the inte/zate's, and makes A. 
Rep. 139 Bis executir and dies. B. takes out adminiſtration de bonis non to 
pl T” —_— the firſt inteſtate, and claims the reſiduary intereſt and truſt of the 
verbis. term, and prays redemption. But redemption awas decreed to A. exe- 
cuter of the firſt admini iftrator, who had aliened the whsle ate in law 
of the term, and was not poſſeſſed in auter droit, nor of any part of the 
intereſt theresf but in his aun right, and ſo it ſhall go to his executor, 
and not to B. the adminiſtrator de bonis non. Chan. Caſes, 224, 
Hill. 25 Car. 2. by Ld. K. Finch. Butler v. Bernard. 
$.P.adjudg- 8. Executor makes a leaſe, rendering rent, his adminiſtrator ſhall 
ed in eaſe haye | it, and not the adminiſtrator de bonis non; ſaid to be re- 


f executor 
TED ſolved in the caſs of Davit axv DrEw, aLias DREWRY, in 
P. R. 


of an exe» 


1111; 


pa JS 


the 
niſtt 
rule. 
Note ; 
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B. R. and aſterw2rds in Canc. Vern. R. 94. Mich. 1682. in 
caſe of Noel v. Robinſon. 


9. Adminiitrator obtains a decree by conſent of defendant, who 

was his next of kin, and befare inrolment dies mtejiate. Finch C. 
denied inrolment now, for the title of the adminiſtrator is gone, 
and belongs not to adminiſtrator of the plaint: it, but to the de- 
fendant as adminiſtrator de bonis non. 2 Chan. Caſes, 247. Hill. 
20 & = WarrelVe..o«-c- 
_ di uitrator de bonis non of the conuſee of r had 
agreed with the conuſor ts a//j;on in conſideration of a ſum of mo- 
ney, Which upon agreement the conuſor s had covenanted to pay him, 
his executors, or na [tracers ; adminiſtrator died. Decreet the 
money to be paid to the executor of the adminittrator, and not to 
the adminiſtrator de bonis non, although before the extent it could 
not be afſigned at law; fed nota that there were not debts of the 
firſt inteſtate appearing. 2 Vent. 362. Paſch. 35 Car. 2. in 
Canc. Anon. | 

11. Dr. Good had aten foecurities in his exwn name in trufs for 
Thamas Col, for divers lums of moncy, and mates Good his exe- 
cutor, and dies. Thomas Cook Haus the for „I money, and all bonds 
taken in Good's name 27 frist en him, ts Maſon, and then dies in- 
teftate. Richard Cook, adminjirator ts I homas , aligns his letters of 
adminiſtration to Majſ5n, and then Richard dies inteſtate. Ann, 
daughter of Richard, and wife to Good the deſendant, takes letters 
of adminiſtration of the goods of Thomas Cook, unadminiſtered 
by Richard her father; Maſon prefers a bill againit Good as exe- 
cutor to Good the truſtee. Good the executor claims in right ot 
his wife. Holden upon a plea and demurrer in Chancery, by 
by os Keeper North, that the inereft of Richard aue, pajſed by the 

aſſignment of his letters of admini/tt Feet to Mp 1; and fo likewie 
holden at a hearing before the Matter of he Rolls; and ſo 
decreed, Skin, 232. Paſch. 1 Jac. 2 
Good. | 

12. Rent of Gol. being due to A. he died inite/late, leaving B. his ad- 
mimjirator. . and the tenant came to an account, 20d the tenant 
pays B. 291. and gives him a nee for 311. and then died inteſtate. And 
the ſole queſtion was, whether the :dminiſtratoraf B. or the admi- 
niſtrator de bonis non of A. thould have this rent? And it was 
ruled, that the adminiſtrator of B. thould have it; for by taking a 
note for it, he had altered the property jo as to make it due to him in his 
62n right, unleſs there had been any debts of the firſt inteſtate un- 
paid, and then this Court would have made it liable to ſatisfy thoſe 
debts. - 2 Freem. Rep. 100. pl. 100. Mich. 1687. Anon. 

13. A. who is executrix ant re/iduary legatee to J. S. and J. N. 
males B. her executer, and deviſes to B. and C. and D. all ſuch goods 
as were J. S. her teſtator's, and which ſhe had not before deviſed 
in her will, and dies; B. reed. Decreed that adminiſtration 
| belongs to the next of kin of the executrix, and not to the next of 
kin to J. 9. and ſo it thould have been if A. had died befere probate 
of J. 5.'s will, and that C. and D. ſhould have whatever remained 

S | | of 


109 


cntor, Vent. 
259. Nor- 

ton v. Har- 
V*Vs 


L110 
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of the eſtate of J. S. for whoever takes adminiſtration of that are 
but tru/fces for them. N. Ch. R. 172. Anon. VI 
18 Quere if eſtate per auter vie ſhall go to 44 munflrator de 
275 non, for it is not within the letter of the law, and in the ar- 
gument of this caſe it was made a doubt. n. 376. Paſch, 


8 W. 3. B. R. Oldham v. Pickering. 


15. Executrix of obligee marries obliger ; he may pay the money 


to her as executrix, becauſe if ſhe lay by the money ſo Pp: aid to her 
by itſelf, the adminiſtrator de bonis non of her teſtator (if ſhe dics 
inteſtate) ſhall have that money as well as any other goods that 
were her teitator's, for if the goods of reftator remain in "ſpeci 'e they 
ſhall go to his adminiſtrator de bonis non; but if the huſband 


feifes the money it will be his, and will be a r Salk. 306. 


per Holt Ch. J. Mich. II W. 3. C. B. in caſe of Wankford v. 
Wankford. | 

16. Where executor recovers in a Caſe in which he need not name 
himſelf executor, and dies inteſtate, or makes an executor who will 
not prove the will, his executor or adminiſtrator as to the firſt 
teitator's goods ſhall ſue execution, and would be liable to coits 
for nonſuit of him, and not the adminiſtrator de bonis non. 
6 Mod. 181. Trin. 3 Ann. B. R. Jenkins v. Plume. 

17. A premiſſory note was made by a debtor of the teſtator 79 an 
executor ( ut executeri ), ſuch note w 1 go to the adminiſtrator of the 
executor, and not to the adminiſtrator de bonis non, &c. For it 


10 Mod. 315. Paſch. x Geo. 1. B. R. Betts 


is 2 new contract. 


. Mitchell. 
18. A. lent money en bond to B. who dying int fate, C. tock out 


admin ation to him ; after which C. dying, A. tac out adminiflra- 
tion de bonis nan, c. to B. and it was dee (inter al') that 
A. might, out of the aſſets of B. retain for ſuch Fond debt con- 
tracted before he took out adminiſtration; and though A. hap- 
prized te die before he had made any election in what porticular eff 5 
he would have the property altered, yet the Court aid it mutt be 
preſumed he would elect to have his own debt paid firſt; and this 


being prefumed, there would remain no difficulty as to altering 


the Property; for as the exectitors of A. Were 10 act crnt for the 2 
of B. they mlſt en the account deduct to the amount of the mon? y lent by 
A. 40 B. 3 Wms. 's Rep 184. in a nota of the reporter's, cites 


Mich. 1720. at the Rolls, Weeks v. Gore. 
19. If executsr dies inteſlate, fo much of the teſtator's perſonal 


eſtate as remains unadminiſtered mult go to the teſtator's next of 
kin, viz. to the adminiſtrator de bonis non, and not to the admi— 
niſtrator of the executor; per Powis J. in Chancery. 2 Wms. 's 


Rep. 161. Trin. 1723. 


20. If a man marries an execulrix, and 2 dies inte/tate, the 


teſtator's perſonal eſtate. mult go to the adminiſtrator de bonis 
non, and not to the huſband; 


2 Wrns.'s Rep. 161. Trin. 1723. and ſaid it was fo determined 
in the caſe of Lady Aſtry cxecutrix of Sir Samuel Aſtry, w ho had 


marricd Mr. Harcourt. 
21. jt an exec Ow" dies rt: Hate, all the fe oa: ef te, the property 
1e. ect, fall 3 [6 the 410 Vn! ira 728 04 & * bon — Ho, & See 


» % 
and 


* reof 1 is not a; 


per Powis J. in Chancery. 
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and not to the next of kin of the executor, this is true, becauſe 
from the time the executor dies inteſtate, the firit teftator dies in- 
teſtate alſo, and it was the executor's own tault that he did not, 
as he might, alter the property; per Ld. Chancellor King. 
2 Wms.'s Rep. 340. Hill. 1725. in caſe of Somner v. Hooker, 


(M. 7) What Actions ſuch Adminiſtrator De Bonis 
Non ſhall have. And Pleadings. 


1. deviſes his land to be fold by J. S. his executor ; executor 

* ſells the land for gol. and is inte/tate before receipt of the 
money ; per Gawdy, if the money be recovered it is afſets, but he 
thought the adminiſtrator of the executor ſhould not have an ac- 
tion to recover it; Clench J. agreed, but the other juſtices would 
not deliver any opinion, but ſaid it was fitting to conſider of it, 
the queſtion being, if the adminiſtrator of the executor ſhould 
have an aumpſit for this 40 l. or had any other remedy ? Cro. 
E. 435. pl. 49. Mich. 37 & 38 Eliz. B. R. Perkins v. Clerk 
and Claydon. | 


2. In debt on bond, the plaintiff ſaid that the executors (nam- 


ing them) of G. were dex (not ſaying inteſtate), for which cauſe 
Baldwin moved in arreſt of judgment, becauſe if any executor 


made his executor, the plaintiff is not ſuſhciently entitled; ſed 


non allocatur. But per Cur. the defendant ought to ſhew there 
were executors ; judgment for the plaintiff, Keb. 480. Paſch. 
15 Car. 2. B. R. Burgeſs v. Clayton. 

. An executor recovers judgment by default and dies inteſtate, 
an af i ation de bonis non is granted. The adminiſtrator de 
bonis non brings a ſcire facias to have execution upon this judg- 
ment, and ad] judged that it did not lie; becauſe the ſtatute of 
17 Car. 2. cap. 8. extends only to judgments after verdif, and 


not by nil dicit. 'L. P. R. 43. Mich. 34 Car. 2. B. R. 


4. One acknowledges a recognizance, the conuſee makes his exe- 
cutor and dies, the executor before an extent afigns the recogntzance to 
J. S. who pays the money to the t- Tatar, who ſues for this recogni- 
Zance 3 but Ld. Keeper ſaid, it was like the caſe where the teſta- 
tor is indebted to A. and B. was indebted: by bond to the teſtator, 
and then the executor afligns B.'s bond in fatisfaction of the debt 
owing to A. and here the adminiſtrator de bonis non ſhall never 
recover upon this bond, no more ſhall he in the principal cafe up- 
en the recgonizance. Skin. 143. pl. 15. Mien Car. 2. B. N. 
Anon. in Chancery. 

5. B. was allignec of a ferm for 99 years if A. live þ lng, B . 
dies, living A. reverſionen enters and dics ſeiſed before the grant of 
adiminiſtration de bonis non; yet when adminiſtration de bonis 
non is granted, ſuch adminiſtrator _ have a ſpecial action of 


treſpaſs. 5 Mod, 384, Hill. 9 W. 3. B. R. 'Trevillian v. An- 


drew, 
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(NI. 8) Adminiſtration De Bonis Non. In what 
Caſes he may proceed in an Action begun before. 


2 ee [FXECUTOR has judgment and dies, /cire factas does not 


18. S. C.— * = Y » . - » -_ 
ira. lie for adminiſtrator de bonis non of the firſt teſtator; for 


tx recovers when executor is dead inteitate, the teſtator is dead mtcſtate alſo, 


de by which judgment and recovery is void. And. 23. pl. 49. Hill. 
afportatis 28 H. 8. Levett v. Lewknor. | 

in vita teſta- | 

toris, and dies inteſtate, his own adminiſtrator ſhall have execution; otherwiſe of debt recovered which 
was Cue to the inteitate nimieif; bur aiminiftrator de bonis non of the firit inteſtate ſhail rot have 
execution for want of privity; but clearly he may have a new action of debt. Mo. CSO. pl. 931. 
Mich. 44 & 45 Eliz. B. R. Yate v. Goth. Velv. 33. Yaites v. Gough. Paſch. 1 Jac. S. C. 
and heid that if the adminiftrator of the firſt inteſtate vrines a general action for goods of the firſt 
inteftate and recovers, his adminiſtrator thail have execution of the judgment, -becauſe non conitat by 
the record whoſe goods they were; but when he has recoveres, then the adminiſtration of the firſt in- 
teſtate ſail compel him in a court of equity to render ſo much of the money to him to the uſe of the 
firſt inteſtate as he had recovered before. The reporter adds, quoi nota, witty d've:fitys 
cited Ney, 82. in caſe of Paſchai v. Warren. —— Ciro. C. 458, pl. 23. 457+ pl. 3. Paſch. 12 Car, 
B. R. Cleve v. Vere, S. P. held accordingly. 


2. An admini/lrator made a releaſe, and afterauards the admini- 
ration was repealed, and declared by ſentence to he void and null. 
The releaſe is void, Brownl. 51. Mich. 9 Jac. Throgmorton v. 
Hobby. | | | | : 
2 ny * Admin raten had Jeedgment on a bond and died inteſtate, B. his 
Trin. 2 Car. adminiſtrator ſued a ſcire facias on that judgment, and upon two 


B. R. Pai. nihils returned had judgment and execution. It was moved that 


Hall v. EI: 9 | n 
Wire. 8. C. the adminiſtrator of an adminiſtrator could not have execution, 


accord ng. and prayed that he ſhould not have the monies levied, &c, But 
Lat. 14. the Court held that he came too late after judgment upon the 


S. C. 5 . . i a 4 
tian ſcire facias to remedy it by motion; but he is put to his writ of 
ble. error. And day was given to ſhew caule why the plaintiff ſhould 


not have his money. Noy, 81, 82. Paſchal v. Warren. 

4. Executor recovers and ſues execution by elegit, and dies inteſtate 
before the debt is Ievicd ; adjudged that adminiſtrator de bonis 
non ſhall take advantage of this execution; becauſe it is a thing 
veſted ; ſecus if execution had not been ſued at the time of the 
death of the executor. Sid. 29. pl. 1. Hill. 12 Car. 2. B. R. 


[ 113 ] Harriſon v. Bowden. | | 
Made per- 5. 17 Car. 2. cap. 8. ſ. 2. Where any judgment after a verdict 
pa oy all be had by any executor adminiſtrator, an adminiſtrator de banis 
ſtat. 1 Jac. | J 4 J ; 2 5 
non may fue a ſcire facias, and take execution an ſuch judgment. 
125 cre | 
the yr 17 Car. 2. cap. 8. the adminiſtrator de benis nen, &c. in all caſes ou cemmence a neo gc- 
tien, but now if judgment be after verdict, the admin ſtrater de benis non, &. by this act may ſue exe- 
eution uin the judgments 2 Saund. 149. Trin. 22 Car. 2. in caſe of Turner v. Davis, h 
By the Oxford act, ſtat. 30 Car. 2. cap. 2. after a judgment obtained by an adminiſtrator, the ad- 
minifirator de henis non may revive it; and jo where adminiſtrator de bonis non obtained @ decree and dies, 
the admin tratot de bon;s non may revive it within the equity of the ſaid ſtatute. 2 Vern. 237. pl. 220, 
Mich. 1691. Owen v. Curzon. : ; f 
Executor has judgment by default and dies, and ſcire facias is ſued out, and goods are ſeiſed to the 
value, fed remanent, &c. pro defectu emptorum. The ſherilt after goes out of his office, againſt 
whom the defendant in judgment brings ſcire facias for reſtitution : reſulved that ſheriff amoved may 


ſell, and that adminiſtrator dc bonis nen ſhall have the monty, G Mcd. 2, Mich. 3 Ann. = 
| | Clos 


. C. 


1.9 
ecit, 
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Vierk v. Withers. 1 Salk. 322. pl. 10. 8. C. held at the aJminitrator de bon's non ſhall 
rerteRt the execution thus begun, for the r! Ane now Cures to 1 mz and 10 a judgment in C. B. Was ate 

ed. 11 Mod. 2 „ 6. Se C. and judgment athimed. 
frm + P! Juden 


6. If an executor brings a . facias on d judgement or a recogni- 
ance, aud pets a judement gzicod habeat executionem, and dies inteſtate, 
4 adminiſtrator de bonis non mult bring a fcire facias pon the 
original judgment, and cannot proceed upon the judgment in the 
ſcire facias. 2 Ld Raym. Rep. 1049. Mich. 3 Ann, 'Freviban 
v. E 
Reſolved that ſince by 17 Car. 2. 13. an adminiſtrator de Where a 
3 non may commence an exe, uutton on a judgment obtained by an 4 8 
executsr or adminiſtrator, it is but rcaſonable, and within the equity i; ſued out 
of that act, that an adminiſtrator de bonis non ſhould be permitted and before 
to per fo? an execution thus begun, for the right now comes to him. 3 
I Salk. 323. pl. 10. Mich 3 Ann, B. R. Clerk v. Withers. plaintif 
dies, there 
upon the return of the extent, adminiſtrator de bon's ſhall not have a liberate, But otherwiſe if he 
dies aiter inquiſition. 11 Mod. 56. pl. 6. Mich. 3 Ann. B. R. Clerk v. Withers. 


(M. 9) Adminiſtration repealed. 
In what Caſes. 


I. WY HERE a man makes an executor and dies, and the ordi- 

nary commits the adminiſtration to another, and after the ex- 

ecutor comes and proves the te//ament, the adminiſtration and com- 
miſſion thereof is determined; nota inde. Br. Adminiſtrator, 
pl. 21. cites 9 H. 5. 5. | 
2. Debt upon obligation of 1001. by adminiſtrator of A. B. The 

de fendant prayed oyer of the letters of adminiftration, and that they 
enter it in theſe words, which would that the bi hop commit admini- 


tration to L. which L. after was cutlawwed, and went beyond ſea, 


and there was in priſon ut informamur, by which the admin! iſt ation 
bug committed to the plaintiff, if L. returned that he fhall have the 
admin! eras and per Priſot, Danby and Chock clearly, the biſhop 


may * revoke the tion and commit it to another ; ; quod S. P. Ibis. 


nota. But otherwiſe it is of an executor, for the ordinary can- bl. 47. cites 
not change the will or teſtament of the teſtator. And fo fee that ? 228 
conditional adminiſtration is good pro tem pore. Br. Adminiſtrator, 
pl. 7. cites 34 H. 6. 14. N 1141 
3. The ordinary may commit 3 tration and may repeal it and S. P. and ſe 
grant it ts audiber, and yet the firſt adminiſtration made by the firſt 1 tal 
adminiſtrator ſhall ſtand in force ; contrary of executors where time of 
the teſtament of the one is repealed. Br. Dette, pl. 139. cites II. 8. be- 


4 Hf. 7. 13. 22 


AND SHELTON for the goods of Rawlins, the adminiſtration was committed to Brown and revoked, 


and committed to Shelton ; for it is not an intereſt but a power or authority ; and powers and author. 


ties may be revoked. Br. Adminiſtrator, pl. 33. cites 4 H. 7. 14. S. C. 
Cites 8. C. 


t Ibid. pl. 47» 


At common law the ordinary might repeal an adminiſtration at pleaſure; but now ſince the ſtatute 
21 H. 3, when once it is duly granted according to the ſtatute it cannot be rep-aled ; for his power is 
tuen exccuted ; but if it is not duly granted according to the Raitutz ; as for initance, it granted to a 

7 | Wrong 


Ss 
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wrong perſon, in ſuch caſe he may repeal it and grant it to another; for he has not executed his powers . 
Sed nota, if the adminiſtration is tepealed for want of form in the grant, in ſuch caſe the ordinary muſt 


3 regtant it to the ſame perſon though there are others in equal degree. 3 Salk. 22. "7 ” 
[ | BE 
# 4- Note, that if debt be brought againſt an adminiſtrator, and | tic 
A pending the writ the biſhop commuts the adminiflration to another, this : 2 
I abates the firſt writ if it be pleaded ; for by this the fir? commiſſion | 

5 7s determined ; per Fitzh. J. clearly, quod nullus negavit; quod Pr 
2 nota ; for power or authority is revocable; contra of intereſt th 
; certain. Br. Adminiſtrator, pl. 3. cites 27 H. 8. 26. | PE 
: 5. Letters of admin iſtration obtained by coll. gion are void, and (hall wh 
: not repeal a former adminiſtration; per Cur. 3 Rep. 78. b. cites Cal 
4 D 339- 13 Eliz. ä 
5 Le. go. pl. 6. After refuſal by executor and adminiſtration committed, the 12 
1 E Mich. executor cannot go back to prove the will; but if the adminiſtra- | 

1 2 Elie. 8 B. tion was commutted upon executors not coming iu upon þroceſs only, 11) 

i Baxter v. ſuch caſe the executor may come in at any time after and prove pr 
' Baie. S. C. the will, and ſo undo the adminiſtration. Went. Off. Executor, Ca 
; 38, 39. Mich. 27 & 28 Eliz. cites Bale v. Baxter. At 

' 7. If there are 2 adminiſtrations, one by the metropolitan and the th 
: | ether by the biſhop, where there were not bona notabilia, the , an 
1 adminiſtration may be repealed; admitted. Cro. E. 283. pl. 7 ta 
i 5 Trin. 34 Eliz. B. R. Allen v. Andrews. Be 
b 8. If biſhop grants adminiſtration 2h one not next of kin, he may 

= revoke it 2vithout any ſentence of revocation to be given in any court FRY 
E. ſpiritual or otherwiſe; per tot. Cur. And. 303. pl. 313. Mich, 

1 35 & 36 Eliz. Carew” s caſe. 

1 9. If the ordinary grants the adminiſt ation of the goods of B. to A. on 
1 and after grants the adminiſtration 7 R. this 2d grant is a repeal 5 
of the 1/7 without any further ſentence of repeal, for the admi- | 
4 niſtrator is but a ſervant to the ordinary, whom he may change at P 
1 any time. Ow. 50. 35 & 36 Eliz. Newman v. Beaumond. 3 
„ Becauſe al- 10. Ordinary grants adminiſtration to the wife of inteſtate, FS 
i += he cannot revoke that; but if he grants adminiſtration to one as 15 
. granted to near of kin, and another more near of kin comes, he may revoke; all 

5 8 . agreed, abſente Richaruſon. Hetl. 48. Mich. 2 Car. B. R. Anon. 
: x: a caſe the adminiſtration was granted unduly, for which reaſon it is revocable; for if he might do | tio 
408 it in the former caſe this would be to make his power arbitrary, which the law abhors; but the latter 4 
1 is to reform an error, which all laws do allow. L. P. R. 38. cites 23 Car. 2. B. R. 2 
4 If duly granted it cannot berevoked without juſt cauſe, as lunzcy, c. Lev. 157. Hill. 16 & 17 Car. 2. V. 
B. R. Price v. Parker. Ibid. 186. O ffley v. Beets. | | | | 
| or 
7h 11. If the erdinary has once executed hic poaver according to the ita 
| ſtatute, he cannot repeal the letters upon a citation. Allen, 2 ni 
| Hill. 23 Car. B. R. Brown v. Wood. v. 
. [ 115] 12. The te/tator made two executors who beth died in his I ume; ; 
# then he died leaving two fiſters, and the eldeſt got admin iftration, the ſtr: 
b youngeſt moved B. R. for a prohibition to repeal it, becaute the being | Ve 
x: in equal degree, ought to. have an equal ſhare of the adminiitra- p 
$ tion; but the Court ſaid that a prohibition lics not, becaule if = 
E 


the adminiſtration was not rightly granted the might bring an ap- 


peal. Sty. 147. Mich. 24 Car. B. K. Brown v. Poynes. 


[* 6 | We The 
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13. The niece and the nepheav are in equal degree to the inteſt- 
ate, and the ordinary may grant adminittration to which he 
pleaſes; and in the principal cafe the niece having got adminiſtra- 
tion, the nephew could not get it repealed. Sty. 102. Paſch. 


24 Car. B. R. Hill v. Bird. 


14. Adminiſtration was granted to the brother, and after one 


pretending to be the inteſtate's wife ſucd to repeal it; but held 


that the ordinary had executed his authority and could not rc- 


peal it. Sid. 179. 
Sands's cate. 


Hill. 15.& 16 Car. 2. B. R. Sir George 


c aſe. I 


a woman vretending to be the ſan wife ſued to repeal it, but a prohibition wae granted. 


S. C. cited by Holt Ch. J. and held to be good laws 


cited by Holt Ch. J. Wms. 's Rep. 44. 
12 Mod. 618. Hill. 13 W. 3. 


15. A.man died leaving a brother and a ſiſter married 10 B. who 
procured admimſtration to be granted to his vife the ſiſter, pending a 
caveat entered by the brother ; and upon an appeal by him it was 
adjudged, that ⁊c e adnimTration is granted according to the flatute 
the ordinary cannot revehe it without cauſe, becauie the grantee has 
an intereſt in the goods by the ſtatute which the ordinary cannot 
take from him. Lev. 186. Trin. 18 Car. 2. B. R. Offley v. 
Beets. | 


115 


All. 56. 
3. C. 


Ray m. 93. 
S. Ca Es 
ſolved ac- 
cordingly, 
and cites 
Coo Co 
Fotherby's 


2 Salk. 22. S. C. but ſtates it as an adminiftrition granted to the father, and afterwards 


S C. 


Sty. 10. 
Paſch. 23 
Cars EX. 
Betſworth 
v. Betſ- 
worth, the 
Court held, 
that where 
the ordina- 
ry has grant- 
ed letters of 


adminiſtration to one that ought to have them, they ought not to be repealed by him. 
If letters of 2dminiſttation are granted to one and after are granted to another, by this the firſt are not 


N . 10 , - Sp . 7 2 - Go 3, 7 +1, 
avoided EXCTept by J49:CiHl enten. * 0. E. 31 5 Pl. © s | ratt V., Stocke. 


16. Where adminiſtration 1s repealed for matter of form in their 
court, it ought to be granted again to the fame party where two 
are in equali gradu. The Court ſegmed of fuch opinion. Sid. 293. 
pl. 11. Trin. 18 Car. 2. B. R. Oilley v. Belt. 

17. Where adminittration is granted to B. becauſe of incapacity 
in A. the next of kin, on removal of ſuch impediments as attaint, ex- 
communication, & c. the adminiſtration of B. ought to be repealed 
and granted to A. Sid. 373. Trin. 20 Car. 2. B. R. agreed by 


all the juitices in the cate of Offley v. Beſt. 


18. If rightful adminirator becomes nan compas, his adminiſtra» 


tion ſhall be repealed and granted to the next. Sid. 373. Prin. 


20 Car. 2. B. R. agreed by all the juſtices in the caſe of Offley 
v. Beſt.: | | 

19. Where adminiſtration is granted where it it not grantuble, 
or inveiſo ordine, it may be repealed by the delegates, non ob- 
ſtante the ſtatute, as where it was granted partibus pure vocand:s mi- 
nime vocatic. Lev. 305. Hill. 22 & 23 Car. 2. B. R. Ravenſeroft 
v. Ravenſcroft. | ; 

20. It is the courſe of the eccleſiaſtical court to repeal admint- 
ſtration though granted to next of kin, in cle of abuſe, Arg. 
Vent. 219. Trin. 24 Car. 2. B. R. in caſe of Thomas v. Butler. 


and a prohibition ought to go, and that they ought to take ſu Hicient caution at firſt to 
adminiſtration. Ut ſup. | 


S. C. cited 
Arg. 12 
Mod. 615. 


Put Hale 
laid, that 
therein they 
exceeded 
their power, 
prevent male 
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1 58. 21. Adminiftration cannot be revoked for the net bringing in an 
ON inventory and account by the adminiſtrator. Sty. 102. Paſch. 


24 Car. Hill v. Bird. | 

22. 20% 5% (hen being granted to one creditor, another ſues to 
have it repealed, and to have admin /Iration granted t him; and thc 
Court granted a prohibition, the ſecond adminittration being C ready 
to be ſealed ; but if it had paſſed the ſeal, then per Hale they 
would have grained a mandamus. Freem. Rep. 372. pl. 477. 
Trin. 1674. Anon. 


Adminiftra- 3. Advimiſtration de bonis non cum teſtamento annexo grant- 


tion was ed to ome av} bere be had ei rig to the admmittration is good, 
granted to and ſhall not be re pealed. 66 19 33 Car.2. B. R. 


the younger 


brother, Taylor v. Shore. Coram Delegatis. 

The elder | | | 
brother ſued to repea! it. By Hale Ch. J. where it had been pending a caveat or by ſurpriſe, and fo 
may be repealed in the eccleſiaſtical court, but not barely by one in equall gradu, and the Court ordered 


caute ti be ſheued again Yrohibirion, though there was only a citation, which in caſes of repeal con- 
tains all, but no ſtay inter m. 2 Reb. 812. pl. 13. Mich. 23 Car. 2. B. R. Alff v. Ayliff. 


Skin. 258. 24. Where ain nifiroticn wwas granted durante minori ætate of the 

.S. Cura „er of kin of the inteſt: te, it Was unliſted, that ſince he erainary 

zult; but had. no original power in this caſe, and this being a ſpecial kind 

1 of e on, when he has once executed that potber he Gall not 
110i - 

1 repeal it, and the Court inclined to that opinion. 3 Mod. 23. 25. 

Rand, and Mich. 34 Car. 2. B. R. Granditon (Ld.) v. Dover (Counteſs). 


arter fur - 
ther argument the Court was of the ſame opinion, and denied that the ordinary without cauſe could 


repeal an pron Cn be tore the ita ute of H. 3. 


25, A. an infant was made executor and rouduary legatee, and if 
he died under age then B. another infant was to be re/duary legatee, 
end on the fame contingency the reſidue was begue: ithed to C. Ad- 
miniſtration during the minority of A. was granted to M. his mo- 


ther. A. died inteſtate under age. B. was ſtill under age; and 


the queſtion was, if the adminiſtration to M. 0 15 be repealed 
and granted to C. who was reſiduary legatce per Holt Ch. ]. 


moſt certainly by this grant of adminiſtration an intereſt is grant- 


ed and veſted in the adminiſtratrix. And per Holt & al, at ano- 
ther day, it is a point worthy of conſideration, and much may be 
ſaid to prove that the ordinary has executed his authority, there- 
fore let prohibition go, anddeclare immediately. 12 Mod. 436. 436- 
ri. z. Dubois rant - 

20. If adminiſtration be granted 79 a perſon then ſolvent, compo 
mentis, or within communion of the church, who after becomes in- 
ſolvent, non compos, or excommunicate, ſhall it not be repealed ? 


12 Mod. 437. Mich. 12 W. 3. in caſe of Dubois v. Trant, and 
cites 3 Keb. 124. 131. 282. 


Nox Ch. 27. If feme covert dies inteſtate leaving divers debts due to her be- 


1 . coverture, and adminiſtration is committed to her brother or 


of Black- 
erg v, Other next of kin, it ſhall be repealed and granted to her huſband, 


Davis, and that has been ſo adjudged in the common pleas; per Holt 


* | Ch, 


4 


hy 29 4: 


Ketts' 


rover 
If g 
chargec 


Turner 


Vo 


you V * 


4 


Ketts's caſe. 


Executors. | 1164 


Ch. J. 12 Mod. 438. Mich. 12 W. 3. cites the caſe of Duncomb Wms.'s 


Rep. 44. 
v. Maſon. cites S. C. 


For that the huſband had an original right as the moſt lawful friend of the wiſe by the 31 E. 3. 11. and 
that in the caſe of the huſband the ordinary had no election by the 21 fl. 8. 5. 


28. If adminiſtration be granted to a creditor, and after 2 more 
principal creditor come, it ſhall not be revoked for him; and it may 
be here ſactum valet quod fieri non debuit; Holt Ch. J. 
12 Mod. 438. Mich. 12 W. 3. in caſe of Dubois v. Trant. 
29. Where a will is of lands and goods, the Gs may repeal 23297 
upon an appeal; but where it 1s of lands only, they got: be- 
cauſe there they had no authority to prove, and by conſequence 
they had no authority to repeal. 3 Sulk. 22. | 
30. Adminiſtration «btained by fraud and furprize, though other- And per? 


ers duly granted, may be repealed by the e that; a 1 ** 
fers from 


it; a proliibition was denied, Gibb. 303. Irin. 5 Geo. 2. B. R. sir George 
Harriſon v. Mitchell. | So cate, 
CCaule it 


does not appear what the circumſtances of that cale were, Ibid, 


(M. 10) Adminiſtration repealed. In what Caſes 


lit voids all mean Acts. 


1. AFTER an adminiſtration 1s repealed, the authority of the 3 9 r. 
adminiſtrator is determined; ſo that where he tained Ne var 
judgment en à bond due to the inteſtate, and then the adminiſtration ſ-ems only a 
is repealed, e cannot have execution. Yelv. 83, Hill. 3 Jac. B. R. *anfation 
Barnhurſt v. Yelverton, Oui. 
2. A. adminiſtrator of B. brought det an band, and before 1 
ment that adminiſtration was revoked and granted to C. A. na- 
zbithſtanding the revocation procured judgment, and the /econd adn 
mftrator releaſed, and the reſt brought an audita quercla on the re 
leaſe; the Court would not grant a fuperſedeas, becauſe the revo- 
cation was matter of ff only, for it was not under the ſeal, and the 
firſt adminiſtrator might appeal. Brownl. 29. Beck's cate, 
3. On affidavit to ſtay execution on a judgment given for an 
adminiſtrator, becauſe the letters of adminiſtration were repealed 
before the judgment entered, per Roll Ch. J. the matter comes not 
legally in queſtion before us. You muit bring your audita que- 
rela, let the ſecondary examine it. Sty. 417. Trin. 2 654. Patnell 
v. Brook. | 
4. Adminiitrator has prudgment, and before execution the letters indy 
2 . efendant 
of adminiſtration are revoked. Defendant ſhall have audza querela ye actually 
to prevent execution againſt him, Lutw. 343. cites 2 Sand. 148. in execu- 
Paſch. 22 Car. 2. Turner v. Davis. OA: OY 


Yelv. 12 Js 

-—— Adminiſtration repealed is 2 good cauſe to vacate a judgment, and top execution in 

erover by firſt adminiſtrator. 2 Saund. 146. Turner v. Davis. | 
If goods come to the poſleſſion of an adminiftrator, and his adminit-ation is revoked, he ſhall be 

charged as executor de ſon tort. Per Keeling. Mod, 63. pl. 5. Din. 22 Car. 2. B. R. in cals of 

Turner v. Davis. 


vol. XI. 1 5. The 


Executors. 

3. The civilians ſaid, that a /egatee that had get adminiſuration, 
though it were after repealed upon a citation, ſhould yet retain for 
his legacy. Otherwiſe upon an appeal; for there the adminiſtra— 
tion is avoided ab initio, Vent. 219. Trin. 24 Car, 2. B. R. in 
caſe of Thomas v. Butler. | | . 

6. Adminiſtrator of lefſee pays rent to adminiſtrator of lefſrr ; 
adminiſtration is repealcd, and granted to D. — D. ſues at law as 
well for the rent paid to the former adminiſtrator of leflor, as for 
rent ſince due, and gets a verdict and judgment againſt admini— 
ſtrator of leſſee for the ſame. He brings a bill, and 1s relieved as 
to the rent paid, becauſe it was paid to the defendant who was then 

| the viſible adminiſtrator. Fin. Rep. 40. Mich. 25 Car. 2. Ste- 

118 J phens v. Langley and Caſtleton. | 

Raym. 224. 7. Adminiſtration was afürmed upon citatias to repeal it, and 

1 1a >, then the ſentence and adminiſtration arc repealed upon appeal; a 

and reſolves {eaſe made in the mean time by firit adminiſtrator is good, and 

by Hue Ch. ſhall not be avoided by the now adminiſtrator; per Hale, & tot. 

1 Cur. For it is only a repeal of the ſentence in the citation, and 

a>fents all one as if the firſt adminiſtration had been avoided in the ſuit 

Twilzen, upon the citation, and not as if appeal had” been originally brought 

un upon the firſt adminiſirati;n, by which it had been totally annulled. 


avoidance of 


the ſentence 2 Lev. 90. Mich. 25 Car. 2. B. R. Semine v. Semine. 


hall not 


void all meſne acts done by the adminiſtrator before the action, but it is the ſame in effect with Pack- 
man s cate. S. C. cited by Gould J. as adjudged. 12 Mod. 618. 3 Salk. 22. S. P. ang 
reters to S. C. | 


8. Adminiſtrator poſſefied of a ferm charged with a truft afſigns it 


in truſt for himſelf. The adminiſtration, on a ſuit by citation (not 


appeal) is revoked, and now granted to the plaintiff, who ſued to 
have the aſſignment ſet aſide, and decreed accordingly. 2 Ch. 
Caſes, 129. Mich. 34 Car. 2. Jones v. Waller. 


9. Adminiſtration is granted to a creditan, and after repealed at 


the ſuit of the next of kin. He ſhall retain againſt the rightful 

adminiſtrator, and his diſpoſal of the goods, even pending rhe citation 
till ſentence of repeal, ſtands good. Per Holt. 1 Salk. 38. pl. 6. 

Paſch. 13 W. 3. in caſe of Blackborough v. Davis. ” 

10. There is a difference taken 2vhen an adminiſtration is repealed 
upon a citation or upon an appeal. 6 Rep. 18. b. PACKMAN's CASE. 
If it is upon an appeal which ſuſpends the adminiſtration, all acts 
after ſuch ſuſpenſion are void; it it is repealed upon a citation, all 
the acts of the adminiſtrator till rhe repcal are good, for by the ci- 
tation the grant of the adminiſtration is not ſuſpended, therefore if 
the adminiitration be repealed, all acts done by an adminiſtrator, 
which a rightful adminiſtrator might have done, fſhail be allowed, 
for in them he acted in the place of the rightful adminiſtrator. 
But it is otherwiſe in the caſe of an executor, for the probate of the 
vill gives no authority at all to him, and therefore if he is not the right- 
ful executor, he has ns authority at all, and it would be unreaſonable 
that a perſon, who has no authority, ſhould diſpoſe of the intereit 


of another; the rightful executor has not only a truſt or authority 


to adminiſter the goods of the teſtator, but allo an intereſt annexed 


% 


— %,, 1 


al 


Executors. 


to the truſt; 


118 


and therefore the property of all the goods after ad- 


miniſtration is completely vetted in him; and conſeque ntly the 


diſpoſition Of tlie 


Abr. 719. 
Comyns's Rep. 151. in pl. 102. Mich. 5 Ann. C. B. Anon. 


Adminiſtration repealed. 


(M. I 1 


What Actions, &. ſuch Adminiſtrator is liable to 


after tuch Repeal, 


„ JF a admin! rater waſtes the code, and after adminiſtration is 
committed to another, yet any cred:tor may charge him in 


debt, ly if he pleads the laſt adminiſtration commiited to another, 

the other 

mitted he had waited rhe goods, 6 Rep. 18. b. Hill. 37 Eliz. B. R. 
Packman's caſe. 

2. The cate was, a man died inteſtate 
a9 nwiniftration 19 a frrang: „. Afterwards the next 25 blood of the 71 
teffate fred a citatim in the ſpiritual court to repeal the admini- 
firation, and he perdente lite ſells the goods, and . ards the ad- 

170 gration i. "YEP Ted ' by entence, and adminiſtration to the ſecond. 
. Was adjudy ech in this caſe, that becauſe the firſt adminiſtrator 
hath the abtolute property of the gouds in him, he might give 
them to whom he pieated 3 7 and although the adminiſtration be 
revoked, yet the gift is good; but if the gift be by covin it is void 
againfl creditors on the fiatute of 13 Eliz. 6 Re p- 18. b. Hill: 

7 Elis, B. R. Packman' tee: 


z the 4 committed 


— 8. C. eite Les 90 


3. ©. again{t N. who was bound to tic inteſtate in a bond, 
and pleads that adminiitration of the inteſtate's goods was com- 
mitted to him by the archbiſhop, the inteſtate having bona nota- 
bilia before it was committed to the plaintiff's + wile: The plain- 
tiff replies, that the adminiſtration committed to the defendant 
was revoked and made void. Toe which the defendant demurs, 
pretending his adminiſtration to be a releaſe in Harv, but it was 
otherwiſe adj mages 3 ; but if the debtor were made executor then 
the debt is releaſed. Judgment for the plaintiff by the Court, 
Brownl. 62. Trin. 6 Jac. Ok {alias Oakes! v. Needham: 

4. H. adminiſtrator after much goods adminiſtered had his ad- 
miniſtration revoked, and the adminiſtration was committed to B. 


and B. ſued the firſt man for goods unduly adn:inf zered, and holden 


no remedy but in Chancery in ſuch caſe, and by the judge lately 
in Chancery ſuch a decree was made by himſelf then fitting there; 
but his brother Crew at the bar was not ſatisfied with the Yecree, 


or that it could be, Clayt. 25, 26. 10 Car: Harling's caſe. 
| K 2 5. The 


goods of the teſtator, or releaſe of bis debts, is a 
Gilpoſition of the intereſt of the rightful cxccutor, and therefore 
ſuc! h ditpoßitio: does not bind him; and ſo it was reſolved, Roll 
919. )] which cafe was never denied that I heard of: 


may reply, that before the ſecond adminiſtration. com- 
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Cro.E. 459. 
pl. 5. Wil. 
ſon v. Pack- 
man. S. C. 
held accord- 
in2ly by 
Popham and 
Fenner, but 
Gawdy e 
contra; & 
2 jornatur. 
Mo. 
596. pl. 217. 
) Go ed 


accordingly. 


C. cited Raym. 2244 
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gate Court 


- . Erecutors. 


Admainiſtra- g. The defendant being ſued as adminiſtrator, pleaded that 72 


= ar fore the day of the writ his adminiftration was reveked and granted to 


granted to anther. Per Wild, he ought i have ſet ferth that he had fully ad- 
another, to niniſtered all the goods : in his hands, or elſe that he had delivered them 
rg prey over to the new N 2/01 ator, for otherwiſe the debtee might be at 
nittatorz- a loſs; for thoſe goods ſhall not be aſſets in the hands of the new 


_ Counted in admikiftrator till they come into his poſſeſſion. Freem. Rep. 13. 


the Prero- 


pl. 12. Trin. 1671. 6 Garter v. Dee. 


for the in- 
teſtate s eſtate, He is t! — diſcharged from any further account. Fin. Rep. 123. Mich. 
29 Car. 2. Parker v. Dee 


6. Adminifirator makes a7t:rney to receive the debts due to in- 
teſtate. He receives and pays them to the adminittrator. After 
a vill appeared, and the letters of adminiſtration called in and re- 
pealed by citation. Executor may bring indebitatus atlumpſit againſt 
the attorney for money received to his uſe, for the adminiſtra— 
tion was merely void, and fo attorney had no authority; coram 
Trevor Ch. J. at Guildhall. 1 Salk. 27. pl. 14. Mich. 2 Ann. 
Nen v. Allen. 

In an indebitatus afſi TO” t for money received by the defend- 
ant to the uſe of the plaintiff as adminiſtrator of J. S. on non aſ-— 
ſumpſit pleaded, upon evidence the caſe appeared to be, that J. S. 
died inteſtate poſſeſſed of certain Irith debentures, and the defend- 
ant pretending to a right to be adminiſiratar got adminiſtration 

ranted to him, and by that means got thy/e debentures into his hands, 
and diſpeſed of them. Then the defendant's adnuniſiration awas re- 
pealed and admin ration granted 19 the plaintiff, aud be brought this 
af? n fer the money he fold the debentures fir. Afterwards the laſt 
day of the term, upon motion to the Court, they gave judgment 
for the plaintiff, And Holt ſaid, that he could not tee how it 
differed from an indebitatus aſſumpſit for the profits of an office 
by a rightful officer againſt a wrongtul, as money had and re- 
ceived by the wrongful othcer to the ule of the rightful. 
2 Ld. Raym. Rep. 1216, 1217. Os. 4 Ann. in the caſe of 
Lamine v. Dorrel. 


1 
— 
23 
O 
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(M. 12) Second (or after) Adminiſtrator. His. 


Power as to the Goods of the firſt Teſtator. 


a io the ordinary commits the adminiſtration to J. S. he may 
refuſe adminiſtration, and then the ordinary may commit it 

to another, for he cannot compel him to adminiſter, and there the 
firſt to whom it was committed ſhall not be charged; and in debt 


againſt the firſt adminiſtrator he may ſay that ne unques admin! Her: 


quod nota. Br. Adminiſtration, pl. 7. cites 34 H. 6. 14. 
2. An adminiſtraticn is granted and afterwards anther, and this 


ſecond admimftrator releaſes, &c. an action brought by the firft admi- 


niftrator ; and judgment being had, and the defendant in exccu- 


tion, he {hall not be relicved in an audita querela, for this admi- 
uiſtration 
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Executors. 
niſtration was void. Dyer, 339- a. b. a& ur 17 Eliz. 


Anon. 

3. Adminiſiration was T1 anted by the biſh:p af Briftet, auh. 2 in truth 
the inteſtate had bona Rs; and afterwards the Prerogatioe Court 
granted adminiflration to another, who brought treſpaſs again/t the fünft 
adminiſirator for taking the gocde; Gawdy and Jeofreys Taid, that 
it would be hard to make hin a treſpailor, becauſe the granting 
adminiſtration does belong to the ordinary mero jure, and it is 
probable that neither he nor the party did know that the inteſtate 
had bona notabilia 3 but on exception to the bar, becauſe it was 
there pleaded that the defendant had paid 20 l. to A. t9 whim the in- 
te/tate qvas indebted by bond, and did not fhew how the bond was dif 
char ged, as by releaſe, acquittance, cancelling the bond, &c. by 
which the plaintiff may be difcharged, the Plaintiff had Sud, zment 
to recover, 2 Le. 15s. pl. 188. 19 Elia. 1 B. R. Dunne's caſe. 

4. Debt is brought by a «wan dminiftratrix. © She . ſudg- 
ment, Before execution this adn iniſtrution 1s revoked by covin, and 
committed to the ſaid woman and her ſin. "The fon releaſes the debt. 
The woman ſues execution. The debtor brin ge an audita querela, It 
does net lie becauſe of the covin. Jenk. 285. in pl. 17. 

5. A bil brought by an di, aer durante miuoritate, aud an 
account decreed lo be taken, The infant marries, and thereupon the 
adminiſtration," during her minority, is committed to the huſband. 
Upon a new bill brought to haye the benefit of the former pro- 
ceedings, the e demurred, and the gueſtian was, whether 


this ſecond adminiſtrator could carry on the account ?. It was objected, 
that ſuch an adminiſtrator cannot at law take execution on a 


judgment obtained by the former adminiſtrator z but it was 9 
dered that the de efendant ſhould anſwer, and that matter be ſaved unto 
him at the hearing of the cauſe. Vern. 25. Mich. 1681. Coke v. 


Hodgcs, | 


(N) What Perſon may make Executors. 


[1. ROT Pat. 12 E. 1. M. 22. Conceſſio Epiſcopo Bangor qued 
licet Epiſcopi Wallenſes ex antiqua conſuetudine teftamentum 
aliquod condere non paſſint temporibus retroactis idem tamen epiſcopus 


nunc paſſit, Sc. Rot. Pat. 18 E. 1. N. 6. Licentia abbati Sancti 


Edmundi, dd condere pqſſit teflamentum & executores ſui plenam has . 


beant adminiſtrattonem de bonis ſuis. ] 
[2. The queen, wife of the king, may make executors. 24 E. 1. 
Rot. Clauſ. M. 11. Executors were made and admitted good.] 
(3. A feme covert executrix may make an executor of the goods 


which ſhe has as executrix. M. 8 Jac. B. GRANT's CASE, per 
Cur. * without the aſſent of the baron.} | 


120 


f 11 


Con ra 
per Holt 
Ch. J. 12 
Mod. 306. 
in caſe of 


Richardſon v. Seiſe. 


K 3 [4 A 


121 | CTrecutors. 


| 7 
fl ae O4. A eme covert may make an executor of things in actien due 
ave 2A 
n jpRR to her; per Cur. M. 8 Ja. B. GRANT's cAsE. J 
e date by ex: ent, A War rdi/hip » t. e next Ave dance of a cur ch, Or 0 chat: real, 
veſted out of her into l but band by marriage, 2 70 in caſe the over. ve him, the, * ie to her 48 


before, no alienation or alteration « ns been made by the nufband „ wh > 114d poser to po e Of them 
by S t in his lite- time, t! 10UL 1 not by s WH, : — Ch 2 woman in her haſh ind's * time could het, 
of or for thee things, withe ut her hulband's alſent, make an ex2cutor cr Willi; but the dying before 
him, they would, by the operation t GS accrue to him. Another ſort or kind of goods, or rather 
in tereſts, a Woman may U 2\ ©y . debts, or things in act; , which, as the temer, ate not 1 
O0 of her by marr. * into he: huſband, nor yeT can ſhe thereof make an cxecnior without her hel. 
band's aſſent, although they de one ln fartties from the huſband than the fü chatiels real , for that 


! 


— my a 1 * * 4 
thous } the hutband „ Bl over-live the wite, he mall not be jntitled to chem as to the for ner. Burt if 
bis wife make him executor, as ſhe may, or if after her oath be takes adminiſtration of ler goods, then 


k — 1 5 y — 17 # L _ + 1 2 17 * 4 - 4 — _—_— # } 1 * * - * 1 
25 he is there dy intided to Diem, 10 Ne is hab.e Allo to day ger ECL os Of TRE iam, WHEN ne in all 


have received them. Went. Off. Ex. 136, 197. 


Jo. 175. ['5. A ſeme covert cannt make an executor æ ub fe aft ut of her 


* =" baron; for * the adminiſtration of her goods of right belongs to the 
S. C3 cit ed baron; 5 Per Cur. 4 Rep. 5 14 b. Oe LL 8 CASE 1 
and 5. P. 


held accordingly by three juſtices; but two doctors of the civil law were of a Contrary opinion. 
And ſo was Cr coke J. Die Car. 106. in 8. 8 See Went. Off. Ex. 199, &c. 


So of a 6. Brook ſays, it ſeems that an abbat cannot make executors ; 


cap ee for he has no mga wy but to the uſe of the houſe. Br. Abbe, 
who has pl. 7 {* cites 7 7 II. 6. 2 

coafteres 

in reſpe of any thing which belongs to the corporation. Br. Arrearages, pl. 6. cites 19 H. g. 44. 

{ hut it ſhould be 19 H. 6. 44. according to Br. Corporations, pl. 26. S. C. 


0 


7 The biſpops, lords, and commons, afſented in full parlia- 


ment, that he king, bis hrirs, „. eee might lawruily make 
their teſtaments, and that execution thall be done of the ſame, 
whereof ſome doubt was made before. 4 Inft. 335. cites Rot. Par. 
1 H. F. Nu. 1 he te ſta ment of king II. 4. and his executors 
refuſed ; the archb iſnop of Canter! bury was to grant adminiſtration, 
with the teſtament annexed to the ſame, Sce 1 H. 6. Nu. 18. 

| the laſt will and executors of H. 5. 10 II. 6. Nu. 27. 
PE 38. An dees cannot. See Went. Off. Ex, 14. cites 3 Eliz. 
9. 243, 104. 

9. A /unatick in his lucid intervals may make a will and cxe- 
cutors, but not otherwiſe. Went. Off. Ex. 15. 

10. If one by age or ſickneſs becomes of nm ſane nemoric, he is 
unable to diſpoſe of lands or goods. Went. Off. Ex. 15. 

11. Onc deaf and dumb Fiſts may make a grant, ſaith Mr. Perk, 
if he hath underitanding, which is hard, as he confeſſeth, conſe- 
quently much more a will; but in the time of K. H. 1, it is leit 
a demurrer, w hether 4 Fin by fuch be good or not. Went. 
Off. Ex. 15. 

12. If but mute, he may wage his law, attorn by Ggns, and 
ſo perhaps by /igns declare his will. Went. Off. Lx. 15. cites 
44 Al. p. 36. 

13. An alien may make or be an executor, ſo as ohe be not an alien 
enemy, for ſuch cannot fue, as in the late queen's time was held. 
But there the doubt was, whether a ſubject of Spain were at that 

tims 


theſe are not de 
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time to be held an enemy, 19 war being proclarmed between the 
kingdoms, though Haſdility exerciſed * Went. Off. Ex. 15. 

14. Whether an excommunicated perſon be able to make a will 
or not, may be ſome doubt, ſince Keble demies him ability to 
preſent to a church; and in this very point antiently the opinion 
of canoniſts hath been negative, but more lately grew affirmative. 


Went. Ott. Ex. 16. 


As to feme coverts making wills and executors, fee tit. Baron 
and Feme (R. a). | 


(O) What Perſons for a collateral Reſpect may make e 
| Executors: | — a 


[ I. Man attaint of felony cannot make executors, ſo no ad- 
| miniſtration ſhall be granted of ſuch man. D. 14 El. 
309. 70.] | | 


[2. If an exigent o, felony be awarded againſt a man, though +> hg 


by this he loſes all his goods, yet he may make executors 79 re- Paſch. 47 
verſe it. 5 Rep. III. MarsH's CASE. (For there he is not at- Eliz. B. R. 
: the $. C. 
tainted.) ] * 


tur. — Ibid. 273. pl. 2. Pafch. 34 Eliz. S. C. but no reſolution as to this point. But in a nota 
at the end of the caſe favs, that this caſe is cited 5 Rep. 111. to be reiolved that writ of error was 
well brought by the executor, and that it was reverſed at his ſuit. Le. 32;- pl. 309. S. C. and 
the outlawry was reverſed accordingly. Ow. 147. 8. C. Gedb. 330. in pl. 385. Paſch. 
3 Car. B. R. Jones J. ſaid that Marſh's caſe, 5 Rep. 111. was never adjudged; and that there an ex- 
ecutor could not reverſe an attainder by outiawry, becaule it doth reſtore the blood. A perſon out- 
Izwed may make an executor, and this executor may have a Writ of error to reverie the outlawry ; ad- 


mitted, Hutt. 54. Mich. 20 Jac, 


2. So adminiſtration ſhall be granted of /uch man. 5 Rep. 111.7] 
[4. A man outlawed in a perſonal ation may make executors, Cro.E. $0. 
for he may have debts upon contracts which are not forfeited to * 
. tete Sy 


the king. M. 43 & 44 El. B. R.] : | S. C. & S. Pp. 
; : 5 reſolved that 
a man may be adminiftrator to ſuch perſon outlawed, as to goods taken for treſpaſs before outlawry ; he 


may have treſpals, and recover the value of the goods which ſhall be atlets in his hands. 
8 | C023 7] 
[5. So adminiſtration may be granted of /uch a man for the cauſe Cro. E. S5. 
| aforeſaid ; per Cur. M. 43 & 44 El. B. R. Shaw aGaiNsT Cur- _ 


TERIS. ] 

6. One attaint of treaſon cannot make executor. 2 Le. 5. pl. 7. Though a 
16 Eliz. C. B. Cranmer's caſc. * | perſon at- 
3 taint cannot 


make an executor, yet the per ſon nominated as ſuch by a perſon attainted may have a writ of error to te- 
verſe the. attainder which diſables him to be executor, and then he is executor, Per Gawdy J. 


Cro. E. 225. pl. 10. Paſch. 33 Elize B. R. in Marſh's caſe. 


7. Perſons attainted, convicted or outlawed, it will be ſaid, that 
theſe can have no goods of their own, and conſequently they can 
make no wills nor executors; and it is not to be denied, that we 
find it pleaded ſometimes by executors that their teſtators ſtood 

| K 4 1 outlawed.” 
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outlawed But firſt it is clear, that all and every of theſe ny 
have gordls as executors to others, which neither are forſeited by at- 
tainder or outlawry, nor deveſted by marriage or villeinage. There 
fore as t5rching them they may make te/faments. And that all theſe 


ing villcins, monks and friars, who can have no goods to their 
own uſes. And that one attainted of felony may ave an execu- 


long debated, whether ſuch an executor might maintain a writ of 
error, or not, to reverſe the attainder of the teſtator? And as for 
other outlawries, the plea thereof by the executors that their teſta- 
tor was, and died outlawed, proves not a nullity of the will or 
executorſhip; for then they might have pleaded, that they were 
never executors; but it tends to this, that no goods did or coutd 
come to them for ſatisfaction of the debts, by reaſon of outlawry z 
yet it has been delivered, not of old only in many books, but by 
{ome of late, that debts upon contract, where the defendant may 
wage his law, are not forfeited by outlawry, nor uncertain da- 
mages for treſpaſs in battery or falſe impriſonment, &c. Went. 
Of. Ex. 13, 16. 
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Br. Execu- Fe. WAECUTOR may have a raviſhment of ward for ravith« 


tor, pl. 122. | 1 : 
. ment in life of teſtator. 7 H. 4. 2. b.] 
cite> S. C, and fays that this ſeems to be by the equity of the ſtatute de bonis aſportatis, &c. r 


S. C. cited Foph. 131. Mich. 2 Car. | of} 


a 


e 


2 


„Poph. 189. If A. be taken upon a proceſs in an 2 of debt at | the 


o 1 fait of B. and is in the cuſtody of the gaoler for want of bail, 


S. C. 2nd and capes, and alter B. dies, in this cafe the executor may have 
a 23", an actin an the caſe upon this eſcape z for though this action is to 


that if it 
re ea have but damages for the eſcape, and though he was impri- 


eſcape after ſoned but upon mean proceſs, yet inaſmuch as the ſuit was for 
ig debt this thall be of the ſame nature, and therefore within the 
ic action << . * n ; | 
would lie by cht of the flatute of 4 E. 3. dubitatur. Mich. 9 Car. B. R. 
theex*cu- STARTIN AGAINST FARMER AND LowrTox, bailiffs of Bridgeworth. 
tors,'ac- Intratur Tr. 9 Rot. 1390. | between “ LEMASCN AND 


cording to 
an 7 of Dix LON dubita atur. ] 


F. N. B 

121. (A), but the principal caſe was adjourned, —Lat is 1 167. Maſon v. Dixon, S. C. the 8 
Was divided; & adjornatur. 3 173. pl. 8. S. C. but no judgment. —Noy, 87. 
S. C. and the Court diviced, but ſays that his difference was put and agreed, that the executor ſhatl 
have the action where the _ itfelf is to be recovered, but not where damages only are to be reco- 
vered. 1 Saik. 12. pl. 2. ſame caſes cited per Cur. in caſe of Williams v. Crey, and ſaid that 
there is a great difference? 3 meſne proceſs as the caſe was in thoſe books, and proceſs in execu- 
ton; for by levying the goods a right was veſted in the teſtator, S. C. cited Comb. 322.— 
Same diverfity taken by Holt Ch. I. 12 Mod. 7177 72. in S. C. who ſaid that on eſcape in mean pro- 
ceſs there is only the lois of the procel:s 


RS] 1. (3: If 
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a forts of per! ons may be executors is allo evident. So alſo touch- 


tor, appears by the caſe in the late queen's time, wherein it was 


5 


Executors. | - 124 
= If upon a fori fu the ſheriff levies the dl. 4 and des not 


return his <vrit nor pay the money to the Party, and after the party Fol. 913. 
at whoſe ſuit the execution was awarded dies, the executor may 

have action upon the cafe upon this matter. | B. 55 ee 
* SPURSTOW AGAINST PRINCE. This moved in arreſt of judg- 297. pl. 6. 


ment after verdict for the plaintiff, and pon this the p Ain m 3 Jac. 
and 


prayed judgment againſt himſclt, becauſe that he would com- meien 


mence a new action for his expedition. For it was objected, that action is 
as to the mot 7 returning the avril it Twas a Yes -/onal WYGNF. | rai =, 95 

| | a!N4U.C by 
the equity of the ſtatute of 4 E. 3. de bonis teſtatoris aſportatis was cited a caſe 3 en in this court 
betwixt LIT RAS TON AND DisxINs, (which 0 nes f. ſald he well remembered), where an ation u don 
the caſe was broug! it by an executor e 1:r1ir for ſuffering an eſcape upon mean proceſs, in the 
time and at the ſuit o the N and W it was a perſon: l wrong to the teſtator the action lay 
not for the executor; but no judgment was given there, for tue Court was divided therein; ſo here, 
ccc. whereup: n the Court would — 775 until the next term. 


4. 13 E. 1. cap. 23. Enacts, that + executors ſhall have a aurit aur 
mon law 


of account, exccutors 
ſhou!d not have an action of account for an account to be made to the teſtator, becauſe the account 
reſted in privity, for remedy whereof this act was made; but per legem mercator:am, au action of ac- 
count did lie for executors. The ſuccaſſor of a prior, or the like, ſhould have an action of account for 
an account to be made to the predeceſſor, becauſe the houſe never dies. 2 Inſt. 404. 

+ Adminiſtrators had no action until the ſtatute of 31 Ed. 3. 

No action cf account was given to the executors of executurs till the ſtatute of 25 E. 3. But this 
act of 25 E. 3. as to the action of debt, covenant, &c. therein mentioned, is but an a Hr mance of the 


common law. 2 Init, 404. 


And like action and proceſs 5 that awrit as he — d had on might The heir 


in ſocage 


| hawe, 1 if he were living. | dies before 


the age of 14; his executors or adminiſtrators ſhail have an action of account preſently, and vet the 
heir himſelf ſhould not have an action before 14, but the ftatute ſays, eandem actionem, and not ad 


idem tempus. 2 Init. 404. 
5. 4 E. 3. 7. Gives action to executors for treſpaſ' done to their 3 tort - # 
the perſo 
teftators, as for his goods and chattels car, ied azvay in his life, and ſhall ee eg 
recover their damage in like manner as he, 208 oe executors they are, within this 


ſhould have done if "be had hived. | act, but to 


the perſon 
or to the inheritance (as waſte) is not. Nota. See Lat. 109. at the end of the cafe of Maſon v. 


Dixon. 
This ſtatute extends by equity to adminiſtrators; per Brooke Ch: J. Pl. C. 178. b. Pl. C. 467. 


A. 3s © 


6. Attaint was brought by a feme inaſmuch as her baron Is} in 
quare impedit, and awarded good, and that the executor of the baron 
ſhall not have it notwithſtanding that it was alleged that the da- 

mages were executory of the goods of the baron; quod nota, Br. 
Executor, pl. 35. cites 46 E. 3. 23. 

7. jectment was brought by executors of the ouſting their teſtator pa 5 8 
out ef his farm for years, by the equity of the ſtatute de bonis aſpor- and the 
tatis in the life of teſtator to have treſpaſs; aud per Tild. it Court held 
lies well. Br. Executor, pl. 45. cites 7 H. 4. 6. -_ 3 


Ejectment of ward lies for executors by the equity of the ſtatute 4 E. 3. cap. 7. Arg. Keilw. 101. 
b. pl. 2. —Hjectione firm lies for the executor where the cjectment was made to teitator of the 
ſame thing as is to be recovered ; but this is by the equity of the ſtatute of 4 E. 3. cap. But at 
common law it did lie for him, unleſs where he was to recover the th ing itfeif ; but he might have had 
covenant or quare ejecit infra terminum. Lat, 168, per Jones Jo Trin. 2 . i”. Cro. E. 377. 
Arg. ſaid to have been fo taken. 


125] 


8. Note 


125 1. Eeuxecutors. 
, oO. 8. Note by the ſtatute executor hat have * treſpaſs de bonis 
pan ar aſportatit in the life of teſtator, but he ſhall ut have treſpaſs de 
charters clauſo fraffo in the time of teftatir ; for that action dies with his 


in che perſon. Br. Executor, pl. 120. cites 11 H. 4. 3. 
life cf 3 


teſtator; for charters do not appertain to them. Br. Executor, pl. 133. cites 10 E. 4. 9 


= 


the teftater in Bis life, and for divers errors this was reverſed at 
their ſuit, and they reſtored to the goods of their teſtator ſeiſed 


true executor, or if the teſtator 85 alive, there the conuſor ſhall 
have audita quercla or ſcire facias againſt him ſor the diſceit. 


Br. 8 Facias, pl. 235. cites 2 „ 
33 H. 6. cap. 1. Upon ful! | 2 mation to the 44 Choncelior, 
by 2 executors of the taking tefiator”s goods by hrs houſehold forvants, 
a proclamation may be ſued, requiring fu h 8 70 ee 
2 eic VeS, £N pain of bet; 17 ts, fude gd fel ns, and if. the by appea 75 hey 
ſhall be commilted wntil they e 4 wer or give ſecurity to appear from time 
ty. to time, 
—— If a man has ancther in execution for 4b, and the x ſuffers 
proceſs in him > 3 and after the recoucror dies, his exc cutors {Doll {! have debt 
1 upon this eſcape ; per Anderion, Manwood, and Windham; but 
Mn. Coke ſaid, they {hall not have an action upon the caſe at common 
diter.— law. Goldſb. 90. in pl. 19. Paſch. 30 Eliz. Anon. 


Per Cur. 

an executor cannot have an action for an eſcape upon meſne proceſs, becauſe that is merely perſonal ; 
but he may for an eſcape upon a capias ad ſatistxciendum, and this by the equity of the ſtatute of 4 E. z. 
3 Salk. 149. pl. 2. Paſch. 7 W. 3. B. R. in caſe o Williams v. Cray. 
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S. P. and it 14. Duare impedit lies of diſturbance to teſtator ; per Dode- 
* 8 ridge J. Lat. 168. Trin. 2. Car. 

that 2 age writ lies for the executor in not ſuf: ring them to rity to the archaeaconrv of D. 
againſt the bithop who granted it, which became void in the time of the teſtator and belouged to him, 
and after his death belonged to the plaintiffs as executors to preſent. Cro. E. 141. pl. 4. Trin. 
31 Eliz. C. B. and 207. pl. 1. Mich. 32 & 33 Eliz. C. B. Smalwocd v. the Biſhop of Coventry & 
2. And. 241. pl. 257. Sale v. the Bith- a yo” Coventry & al. 8. Le. 205. pl. 234. 
S. C. and agreed that the executors might have their ſpecial writ upon their caſe for the Caid diſturb- 
ance. Sav. 118. pl. 188. S. C. and held by all but Walmſly, that quare impedit lies for execu- 
tor on a difturbance made to teſtator. 4 Le. 16. pl. 53. S. C. held accordingly by the equity of 
the ſtatute 4 E. 3. cap. 7. and that the clerk ſhould be removed at the ſuit of the executors. — 
Ow. 99. Sale v. the Biſhop.of Litchfeld, S. C. by three juſtices contra Walmſley. 5. C. cited 
Noy, 87.—8. P. Arg. Cro. E. 377. A quare impedit lies for the executor by the equity of this 
Natute Wbe 2 ſtranger preſented wrongfully in life of the patron. Went. Off. Executor, 66. ſays it 
was ſo refolv uv in queen Eliz. time. — A quare impedit lies for an F ex:cutor upon the ſtatute 4 E. 3. 
cap. 7. in caſe he brings it within fix months after the avoidance ; per Holt Ch. J. 6 Mod. 126. Hill. 
2 Arn. B, R. 
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Ow. gg Sale 15. A. feiſed of an advoriſan in fee, : the church woided, and the 


me biſhop cilated wrongfully, A. died. It was held that a ue oy 
i Peda 


9. Executors brought writ of error of en outlawwry pronounced again 


by this means. Br. Executor, pl. 55: Cites 4. 65. 
Br. Proceſo, to. If ne un e * Baile be found a2 UT _— defendant, by 
ee which the paint, 2s 7: gy went, and dies before account, the exe- 
; cutors ſhall Il have ire fecit ad Cm ebe udum, & capias & exigent. 
Br. Scire Facias, pl. dr. 0 cites 1. 4. 1. | | 
II, It the coniiſee upan a ; Jatute ebe 2 e ſ/aple dies, his | 
executors or adminiitrators ſhall ave ſcire ſacias, and if he be not 
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triver and converſion upon a trover and converſion in the time of 


edit lay for his execut;rs upon that diſturbance, and that Ly he e 
. " » * 7 * . hah al — 
equity of the ſtatute of 4 H. 3. cap. 7. which gave an action of treſ- — 2% _ 
aſs to executors of goods carried away in the life of the teſtator, ceived that 
and held that the clerk inould be removed at the ſuit of the exe- no r 
21 F . Would 
cutors. 4 Le. 15. pl. 53. Mich. 32 Eliz, C. B. The Biſhop of berufe cbe 
Coventry and Litchfield's caſe. Kate gives 
; a an action 
for the taking of goods and ſuch like thinge, but here is no taking but only a diſturbance, which may 
be done by parol. But the other three juſtices contra ; for the ſtatute ſays. that they ſhall have an ac- 
tion ot tr-{afs for a treſpaſs dune. to their teſtator, and not for taking of goods, ſo that the taking goods 
is only by way of reſemblance, and not that they ſhall have action of treſpaſs for taking of gosds only, 
= —— And. 241. pl. 257. S. C. held accordingly, 5 | 


16. An cxccutor ſhall have an action upon the caſe de Bont 4e a- S. C. cited 
torts caſually come to the hands and Paſſefrien of anther, and by him ja 1 
converted to his. cn uſe in the life of the teſiatsr, and that by the Scacc. And. 
equity of the ſtatute of 4 E. 3. 7. de bonis aſportatis in vita 243. 
teſtatoris. Held by all the juſtices of C. B. and barons of the 
Exchequer. Le. 164. pl. 278. Mich. 31 & 32 Eliz, m caſe of 
Ruſlcl v. Pratt. | 

17. Not by the common law, becauſe he does not recover the 
thing itſelf, but by the equity of the ſtatute 4 E. 3. 7. he thall 
have ejeftment, raviſpment of ward, and quare impedit ; per Do- 
deridge J. Lat. 168. cites 32 & 33 Eliz. C. B. Biſhop of 
Litchhtield's caſe. 


18. It was adjudged by all the juſtices, that executors may have _ * 
P 4108 
. = S. 61 
the teſtator, by the equity of the ſtatute of 4 E. 3. Cro. E. 377. Ow. 156. 
pl. 28. Hill. 37 Eliz. C. B. The Counteſs of Rutland's cate. 1 
| Sg 1 | utland's 
caſe S. C. ſays the great doubt did ariſe becauſe the day and time of the converſion was not jhewed, for 
pe:haps it was after the wiit and before the declaration, and allo if it was in vita teſtatoris they ſhould 
have this actian by the 4 Fd. 3. But at length Walmſley faid, that all the juſtices of the Common 
Pleas, and of Serjeant's Inn in Fleet-ſtreet, (beſides Peryam Ch. B.) were of opinion that judgment 
ſhould be given for the plaintiſfs, tor that ſoine of them held, that the day of the converſion is material 
to be ſhewn, and others that of neceſſity, as this caſe is, it ſhall be intended that the converſion was in 


the plaintiff's time, wherefore judgment was entered for the plaiatiffs, but a writ of error was brought and 


the caſe much devated. 


19. Treſpaſs by an adminiſtrator de bonis aſpertatts in vita inte//ati. Mo. co. 
After verdict: was moved in arreſt of judgment that this action is CN” 
not given by the ſtatute of 4 Ed. 3. [cap. 7. ] but ruled without ar- Eliz. Harris 
gument that the action lay by the equity of the ſtat. for it is in v. Vandco- 


> . 0 ; . ; QC 
equal miſchief, and cites 14 H.-7. 13. accordingly Cro. E. 384. _— 


pl. 7. Patch. 37 Eliz. Smith v. Colgay. Habs. 


20. Exccutor might maintain a writ of error to reverſe an at- 


tainder againſt his teſtator, to the intent to be reſtored to teſtator's 
goods, though by his attainder he had loſt his land which was the 


principal, Cited per Fenner J. Cro. E. 558. Paſch. 39 Eliz. 
B. R. to have been adjudged per three J. againſt one, in Ni- 
cholſon's caſe. | | 

21. Exccutor may charge perſons for any debt or duty due to the 
te/lator, as the teſtator himſelf might have done, and the fame ac- 
tions that the teſtator himſelf might have had, the ſame, for the 
moſt part, may executors have allo, Swinb. 366. 5 edition. 


12 | 22. Whether 
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22. Whether ?/pa/7 lies for an executor againſt one fr potling 
teftator's corn, graſs, er ied growing, hath been queſtioned, but not 
eh ed as "a knows of. But he Shinks it may lie with this dif- 
ference : * 1ſt, Becauſe the ſtatute 4 E. 3. Speaks net erty of goods 


cat frag away, as limiting the law to that treſpaſs only, % perks ge- 


2 Keb. 827. 
$i. 37. Emer- 
fon v. An- 

Dilen, 5. C. 
& 5. P. 


ſon v. * 

eil, 8. C. 
& S. P. held 
accordingly. 


nerally of t1 pl done to teſtators, and then brings in the particular 
of goods as one inſtance. And further the ſtatute peaks of treſ= 


poſſes remoining wnpunifhed ; but it would leave many unpuntthed 


if it extended only to that ſingle treſpaſs of goods taken aw ay, VIZ. 

noveables; alto the teſtator was intitled to recover damages for 
this treſpaſs, which, if removed, his executor would have, Ns even 
the things themſelves, if felled in teſtator's life, would all have 
come to executor, as part would, though not felled; and for that 
reaſon all the damages recoverable in lieu thereof, out of which, if 
recovered, the debts and legacies of the teſtator are to be ſatisfied. 
Beſides, this action 1s ſevered from the {tate of the land. See 
Went. Off. Executor, 67. 

Aud he takes a difference between ſpoiling corn which goes 
to [he executor” after teſtator's death, though it was land of in- 
heritance, and the corn not ſevered, and ſpoiling 2d or groſs 
not ſevered, which goes to the ker; and fo the action lies for 
executor as to the corn, and for the heir as to the wood and 
graſs. Went. Off. Executor, 68. 

4. Reptevin lies for taking in life of teſtator. Lat. 167. Arg. 
cites Fit zh. Executor, 106. 

25. An adminiſtrator may have an act ion of debt against 4. Geri 
upon an eſcape ſuffered of a Jr iſener of the inteſtate in his lifetime 
per Roll Ch. J. and judgment niſi. Sty. 32. Trin. 23 Car. 
Bowmer v. Payte. 

26. M. brought debt againſt an executor upon 2 E. 6. for not ſot- 


ting forth of riches due to the teftator. Upon non debet pleaded, and 


a verdict tor him, it was moved in arreſt of Judgment, that this 
being a ſorfciture given by the ſtatute for a tort done to the teſta- 
tor, it could not be brought by the executor. The Court were 
clear of opinion for the plaintiff, and ſaid it had been formerly re- 


ſolved ſo in the Exchequer chamber. Vent. 30, 31. Paſch. 


21 Car. 2. B. R. Morton's caſe. 

27. Error of a judgment in C. B. in zreſpajs brought by the 
plaintiſf as exccutor, upon the ſtatute 4 Ed. 3. de bonis aſportatis 
in vita teflateris. The plaintiff declared that the defendant bluda cre- 
ſcentia upen the freehold of the teflator meſſuit defalcavit cepit & aſ- 
portavit. Upon not guilty pleaded the plaintiſf had a verdict, 
and it was inſiſted for the defendant that no action lay for cutting 
the corn, for while it ſtands it 1s parcel of the ſrechold ; but all the 
Court held that this was but one entire treſpaſs, and the declara- 


tion deſcribes only the manner of carrying the corn away; iſ it had 
been quare clauſum fregit & blada afportavit, it had been naught, 
or if he had cut the corn and let it lie, no action would lic; fo if 
the grais of the teſtator be cut and carricd away at the fame time, 


becauſe the graſs 15 Lg of the frechold; but corn growing is a 
chattel. © 127. Hill. 23 & 24 Car. 2. B. R. Emmerſon v. 


Lmmerts 
28. Debt 
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28. Debt by an executor for an Nabe ought to be in the detinet 
caly ; and if in the debet and detinet, though the judgment were 
obtained by him, it is ill. 1 Lutw. 893. Trin. 2 Jac. 2. in Cam, 
Scacc. Glover v. Kendall. 
29. If one taken upmm a ca. ſu. be voluntarily ſuffered to eſcape, yet 
a ſcire facias upon the judgment by an admin! iftrator lies aguinſt him. 
LG 1264. Paſch. 2 Jac. 2. Sudall v. Sudall. 
The defendant was tenant of cu/fomary lands held of the ma 3 
nor 74 of which manor B. was lord; that a fine was due 40 hi judged dy 
for an admiſſion ; that han the death of the faid lord, the manor de thethree 
ſcended * to IV. as his fon and heir, who died, i the plaintiff as ee- mn” 
cutor to the heir brought an indebitatus afſumpſit for this fine. y the ond Hole 
opinion of J. Dolben, Eyre, and Gregory, judgment was given ch. * 


for the plaintiff. 3 Mod. 293. Mich. 4 Jac. 2. B. R. Shuttle Comb. 151. 


Shuttle- 
worth v. Garnet. eee ee 
0 arret, 
1 it for 2 cuſtomary fine due on the death of the lord; ; and adjudged that an indebitatus alum: pic 


lies; per three juſtices, but Holt Ch. e contra.———Carth. 90. d. C. adjudged by th — Julie 

contra to the opinion of Holt Ch. J. Show. 25. S. C. & S. P. adjude ed accordingly 
3 Lev. 262. at the end of the cafe ſays that another judgment was given in another caulz at the ſame 
time for the ſame executors for another copyhold fine; [| which ſeems to be the fame as ſtated in 


3 Mod. 233-] *[ 228] 


31. Executor of a biſhop may have action of covenant againſt the 
executor of an athgnee of a lee of a firmer biſhop, for a cov 'enant 
broke in the time of the teſtator —_ 2 Vent 56. Trin. 
1 W. & M. in C. B. Morley v. Polhill. | 

32, Caſe by an executor for a falſe return of a fferi fe 'c1as in the IN 3220 
life-time of the teſtator is within the 5 E. 3. though! it was object- ,, 8 
ed this was a perſonal tort; for per Cur. this diflers from meſne S. C. itates 


— it to be tor 
proceſs, as 1 Jon. 173. Noy, 87. Lat. 167. Poph. 187. for by le- {00507 


vying of goods a right was veſted in the teſtator, the return was ing the 
that he had levied part only, ubi revera he had levied the whole gos taken, 
debt. 1 Salk. 12. pl. 2. Paſch. 7 W. 3. B. R. Williams v. Crey, ae 


| ment for the 
plaintiff, niſi. The reporter adds a nota, that it muſt be intended that it was proved to the jury that 
the ſheriff acted corruptly, and then might have had more money tor the goods, or elfe it teems that the 
action lis not. 4 Mod. 403. S. C. ſtated accordingly, and adjudged for the plaintiff, niſi. 
12 Mod. 71. S. C. adjudged that the action well lay tor the executor being within the equity of the 
ſtatute. 3 Salk. 149. pl. 2. S. C. accordingly, becauie the right being determined after judg- 
ment the tort is more than perſonal. 


33. A. receives money due to the teſtator ; the executor brings aſ- 
ſumpſit for money had and received to his uſe as executor; the 
bringing the action is an Heut to the receipt, and makes it a re- 

ceipt in his own right, and it is immediate aflets in his hat nds. 
6 Mod. 92. Hill. 2 Ann. B. R. 

34. Fudgment was held againſt F. S. as executor, and now the 6 Med. 
executor FH the judgment creditor brought an ation of debt againſt the 188 W N 2 
faid F. S. ſuggeſting a devaſtavit in the life-time of his teſlutan, had tome gif- 
judgment in C. B. upon default; and on a writ of error it was ob- ference be- 
jected, that the plaintiff was not privy to the judgment, and there- pg po 
fore he ought ſirſt to have brought a ſcire facias and then have Powell, the 
ſuggeſted a devaſtavit, according to WhraTtiry ANxD Laxr's mga . 
CASE 3 but per Cur. it lies for the executor of him ts whom the wrong Wheatley: 

du, v. Lane was 


# 


"_—_— 
OS 


| 
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brought into evas done, though it lies not againſt the executor of him who did the 
ring: but here the defendant is the perſon againſt whom the 


ing exact! 

ene recov ery Was, and he has admitted aſſets, and the executor may 
declaration as well maintain this action as he may an action of debt for an 
in this cale ; eſcape where his teſtator might. 1 Salk. pl. 22. Mich. 


and the 
plaintiff has 2 Ann. B. R. Berwick v. * 


judge ment 
— Ld. Raym. Rep. 971. S. © 3 
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L129 (Q) What Actions Executor or Adminiſtrator 
ſhall have. 
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[1. 1 an action of covenant by A. the executor of B. againſt 
C. upon. articles of covenant upon a deed made between B. and 

C. in which the plaintiff declares upon the deed, and ſhews it at 

large, in w hich is recited { concerning the ſum Wu 2000 J. agreed 19 


be paid by the ſaid C. for menies before received of the Lady D. P. 


ex A. " by ** 2 * * 
1 $ en * 4 * a x 
; CY %# "Bt a WO fe a Ada 
* N 
M1469 ee 1 — ah — M 


'® Tn Roll it wife of the ſaid * B. it is agreed by the ſaid articles between the \ 
is P. but ſaid parties that there w ore remaining in the hands of the ſaid C. - 
ſeems mi ſ- | C 
vrinteds of the ſum of 20001. the ſum of 10001. beyond (or over) divers 
particular ſums diſburſed by him to ſeveral perſons there named, 
by the aſſent of B. and then B. covenants that the ſaid C. ſhall be 5 
ſaved harmleſs for the {aid monies remaining in his hands touching 4 PE 
ſuit in the Exchequer, and then C. covenants with B. fo that for long Is 
time as the ſaid ſum of 10001, ſhould remain in the hands of the [aid b. 
C. he would pay or cauſe to be paid 79 the ſaid B. early and every. * 
year the ſum of 109 l. at ſeveral feaſts by equal portions half yearly, th 
the firit payment to begin at Mich. after. And after B. (to whom 
the 1001. is to be paid) dies. It ſeems that the ſaid 100 l. ſhall a / 
be paid to the plaintiff, the executor of B. at the ſaid feaſts, . as 
eng as the ſaid ſum of 10001. ſhall remain in the hands of C. 
For it appears upon the whole deed that the /aid 1000/7. were the MY 
monies of B. inaſmuch as it is recited that they were delivered to C. rel: 
by the Lady D. P. the wife of B. who could not have any monies a 
5 . were her own proper monies. Alſo there is an allaauance made 
B. of divers ſums parcel there by (to) C. and this is a ſum en- | x 
; Ho by B. to fave C. harmleſs of the fuit in the Exchequer, and eure 
the intent of the parties was, that C. ſhould pay the ſaid 100 l. ſo ati, 
long as the 10001. ſhould remain in his hands. For the 1001. was pl. 
but intereſt for the 10001. and inaſmuch as the 10001. which is 9 
the principal, upon the whole deed appears to be 1 money of B. rate, 
and after his death belongs to A. his executor, A, the executor x 
ſhall have the intereſt ſo long as the 10001. remains in the hands life 
of C. inaſmuch as the principal belongs to him. Prin. 1649. ad- B. P 
£24 judged per Cur. upon a demurrer, Pore, Mv. HNr. Intratur M. 
171 23 Car. B. K. Rot. 258.) = 
wy | | (2. If A. by his deed acknowledges to H. that Fe has in his cuſtody a 8. C. 
bond of 400 1. in which C. is bound to B. and that he «will be ready at | 
all times when he ſhall be thereunto required ta rendeliver the afore- , 
ſaid writing obligatory 40 the aforeſaid B, and after B. dies before any as 
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, | reguſt made, and after E. the executor of B. demands this obli- 
0 . gation of A. and he refuſes to deliver it, E. ſhall have an action 
y . of covenant upon this deed, though the covenant was to deliver it 
n 5 to the teſtator upon requeſt, which implies that the requelt ſhould 
l. : be allo by the teſtator, inaſmuch as the thing itſelf to be deliver- 
ed, ſcilicet, the obligation, goes to the executor, and the executor 
repreſents the perion of the teſtator, as in CHAPMAN's CASE. 
Pl. C. 286. and ſo it is in every * aim upon a collateral promiſe. Fol. 914. 
P. 11 Car. B. R. adjudged per Cur. WALKER v. WALKER, upon 
a demurrer where it was ſhewn for cauſe that no demand was al- 
7 leged to be made by the teſtator. Intratur Hill. 
II Car. Rot. 311.) 
iſt 
2 5 Againſt what Perſons. [ 130 ] 
a + 
10 T7 7. ü 
5 [3. A villein executer may ſue his lord for debt of the teſtator, and 
. villeinage is no plea. 21 E. 4. 50. 
| Foy 4. Executors may have writ of covenant. Br. Exccutor, pl. 167. 
. cites Trin. 11 E. 3. and Regiſter, 165. 
5 5 In aſſiſe, a man /iſed of land, de viſable by teflament, deviſed it ta 
ö 1 bis executors te ſell, and died, having two executors, of whom the 
one died, and the other executor entered, and a ftranger ouſted him, 
| WT 
8 and the executor brought afſiſe and recovered, and a writ of error was 
Ws brougl the firſt judge as aſh | 
Ye rought, and the firit judgment was athrmed, and ſo it ſeems 
ard | „ - W 
that the executor has fee till he ſells, and there it is admitted that 
oF Ss fo AT 3 . 
TI the one alone may ſell. Br. Aſſiſe, pl. 357. cites 39 Aff. 14. 
4 6. Debt lies for executor awithout ſpeciality ; where the teftator made 
10 mas, , Wa a : 
wall 4 teaſe for Hiss un rendering rent and died, the executor {hall have the 
2 action. Br. Executors, pl. 33. cites 44 E. 3. 42. 
- & 7. A fliranger takes goods of inteſtate. Afterwards adminiſtration 8. P. by 
Y is granted. The admunſtrator ſhall punith the w/e treſpaſſor with 3 
7 8; N ; a "41 = . * 2 10 
55 relation from the death of tlie inteſtate. Mo. 132. cites 18 II. 6. 22. ver and 
3 =: converſion, 
nies otherwiſe there would be no remedy for te wrong done. Sty. 341. Mich. 1652. Long v. Hebb. 
nade | | 2 
en- 8. If action be brought again? executir and J. B. who is not exe- 
and cutor, and by name of executor, and he who is not executor confeſſes the 
l. ſo action, the executor ſhall have action of diſceit. Br. Executor, 
Was pl. 146. cites 9 E. 4. 13. | 
ch is 9. Executor hall have debt of arrearages of annuity due to the teſ- 
of B. eater in his life. Br. Executor, pl. 169. cites 9 E. 4. 48. 
>utor 10. Trover and converſion lies by executor on converſion in the Mo. 146. pl. 
lands life of the teſtator. Lat. 168. cites 5 Rep. 27. (Hill. 26 Eliz. 259 3+ Ca 
| , 2 . 8. P. 20 
b ad- B. R. Ruſſell 8 caſe.] mitten 
ir M. FE : 5 And. 177. 
| pl. 212. S. C. —— Ibid, 243. S C. cited per Cur. 4 Le. 44. pl. 120. 32 Eliz. in Cam. Scacc. 
Ruflell v. Pratt, S. C. but no judgment, — Le. 93. pl. 2-3. Mich. 31 & 32 Eliz. in Cam. Scacc. 
ody a 5. C. adjudged, —- Vent. 30, 31. S. P. obiter Arg. and admitted per Cur, Paſch. 21 Car. 2. B. R. 
adly at 8 | 
afore- 11. A. and B. covenanted on one part, and H. on the other part: Bull. 25. 
re * and it was agreed That H. ſhould enter into a bend to pay 100 J. to B. are 
4 | - E SOUlCe3, 
equef | | Es | W/X S. C. but 
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not ex ad <1; ſoan ofter dird, and his admiuiſtrator brought an action of coves 


1 can nant aga inſt H. for non-payment of the 1001. to B. in his lite-time z 
205. S. C. and adjudged that the action was not maintainable ; for though 


ſtares it that the money was to be paid to B. who is dead, yet A. who ſurvives, 
bee on and is party to the indenture for B. to this purpoſe, are all one per- 
but after both their deaths, the executor or adminiſtrator 4 the 


Nantecs, and ſon ; 
ajuoged = Jurviver ſhall have the ation. Yelv. 177, Trin. 8 Jac. B. R. 
at tne | 

covenant Rolls v. Yate. 


ſhall ur- 
vive to the other covenantees, and not well brought by the a. {miniftrator, and reſolved DOE that the 


words being that he would enter into bond, and ſays not to whom, it ſhall be intended to the cove- 
nantees, and though the ſolvend' is only to one of them, yet that Is very good, and judgment ac- 


cordingly. 


F 


eee ee e ns «$46 
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12. A. lent money ts B. and B. promiſed to repay the fame upon 
requeſt A. died without making any requeſt; yet a reque/? by 
be executer is ſufficient ; and judgment for the plaintiff. 3 Bulit. Br 
| Mich. 14 Jac. Davenport v. Wood. 
1311 $3: Detinue hes, becauſe the property continues z per Dode- 
ridge J. Lat. 168. Trin. 2 Car. 

14. In debt by adminiſtratar defendant pleaded a releaſe of the plain;- 
tiff which bore date before the letters of adminiiration, as appeared by 
the record; but judgment for the plaintiff by Crew, Doderidge, 
and Whitlock. Palm. 411. Faich. x: Ca, N. Barefoot v. 


e a, 


g 4 4 : $ - SR. a A 
SS; 22 * 0; * 0 A Ps: bk 
— e 


Barefoot. 
Vent. 30. 15. Executor ſhall have de on flatute 2 E. 6. for tithes, but ſhall | 
| go. not be charged in ſuch aCtion. Sid. 407. pl. 19. Hill. 20 & F 
4 cafe, S. C. 21 Car. 2. B. R. Morton v. Hopkins. 3 
"oi held clearly | | 
4 For the plaintiff, and ſaid it had been formerly reſolved ſo in the Exchequer-chamber, f 
125 f 
=. Vent. 175 16. B. ſold land to A. in how, and covenanted with A. his heirs : 
; 4 dc, and aſſigns for quiet enjoyment. The land is evifted. Executor of A 
- al the juſ- A. ſhall ſue the action and recover damages. 2 Lev. 26. Mich, f 
I TEC... 23 Car. 2. B. Lucy v. Levingſton. | 
of pl. 54+ S. C. & S. P. adjudged. | | | e 
4 17. In rower by the adminiſtrators for converſion mean between Ml 
354 the death c of the inteſtate, and the adminiſtration committed ; Thomſon en 
i} excepted in arreſt of judgment that this converſion was before the te 
-4 adminiſtrator's title, ſed non allocatur; for the adminiſtration Je 
174 {hall relate to the inteitate's death; and judgment for the plaintiftl. 0 
1 3 Keb. 206. pl: 3» Nich. 25 Car, 2. B. R. Chambers v. Pate Cl 
T9 dien. | 
4 18. A. poſſeſſed of a great perſonal eſtate made B. his father LT 
1 and M. his wife executors,” and directed his perſonal eſtate to be pr 
4 turned into money, and laid out in land. A. died. B. and M. Es 
+20 proved the will, and purchaſed lands with 39901. which by the "£3 
il will was to be ſcrtled on M. for life, and after on J. S. and his joa 
#1 heirs. A bill was brought by J. S. againſt B. and M. charging alle 
45 that they had converted money to their own uſe, M. by anſwer to f 
+0 let forth, that her father died about a month before A. and madg | 9 
4 11 a nun- 
1 | | | 
? 


8 


of 
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a nuncupative will, by which he devi] V. his eflate to the nw teſ- 
tator A. Si ta M. his wife, now one . At 3 which will. 
was proved, and adminiſtration was taken out by R. and M. with 
the will annexed, and that M. and B. in ruſted W. R. to liſpoſe 
of the ſeveral fates of A. and D. and that W. R. kept 2 account 
thereof. The Court held that the taking adminiſtration by A. and 
AT. as wins 1 pr IR ters Was a luthcient aſſent to the bc uct, aid 

thereby the whele ejtate of D. veſted in 1 the Huſtanil, except d. 5 un- 
received and Holes s en action, and was ſubject to his will, and 
ordered that debts of D. unpaid at A. 3 death ſhould be pald out 
of the debts unreceived in the bart place. Fin. R. Trin. 30 Car. 2. 
Gundry v. Brown. 

19. If an executor flates an account With a doblor, he may, if he 
pleaſes, afterwards /ze in his owwn name for this debt, for the ſtat- 
ng of the account raiſeth a new debt, er he ma y ſue as executsre 
Freem. Rep. 538. pl. 728. Urin. 1681. Needham v. Croke. 

20. Executor brought a writ of error to rever/e an po 2 of Show. 13. 
high-treaſon of his tejiator, and Holt Ch. J. doubted 5 whether it S. C. Holt 


ly for the executor ; for by reverfal the blood and the land is re- 4. it 
tored, which is of no advantage to him, and the goods were for- being in the 
„ 3 "SIS TR, ale of 
feited by the conviction of the teſtator, and not by the attainder c 9 
f 18. : . : . reaſon ; 
but the other three juſtices againſt him; for he is privy to the bot ar 1a 
Judgment, and may have loſs the -reby. 1 Salk. 295. pl. 1. Trin. all the Court 
He th 
IW MM. 6 K TheKaing v. Ayloff. e ne 
there 25 
no difference between t eaſon and felony as to this point, and that the executor being injured by an er- 
ronebus attainder might bring the writ o error; though oy ſome it is neceiſary to aver a per ſonal eſtate; 
tos otherwile an Cxtcutor is not damned. | 
C132 ] 


21. 22 lies for an executor for a copyhel deine ſet by the 8 


teſtator; per three juſtices againſt Holt Ch. J. 3 Lev. 252. Trin. e e 
1 W. & NI. in C. B. Shuttle worth v. Garnet. | the plaintiff 
| by three 
Judges againſt the opinion of Holt Ch. J. who held that it ought to be an action of debt, and not an 
indebitatus alſumplit. ——— Show. 35. S. C. adjudged for the plalntuf by three Jaltices, Holt diſ- 
ſentiente. | : 


22. An executor may maintain rover in his own name before Becauſe the 
*- 70 4 : , , - 1 proper ty 
the ſeiſure of the goods, or provate of the will. Per Cure; 


: it; 11 conti- 
Carth. 154. Trin. 2 W. & M. in B. R. in cafe of Frederick v. nues and 
Hock. - ; docs the 

_ wronz to his 
eſtate. Arg. 4 Mod. 404. ſays it has been ſo held. He has ſuch immediate poſſeſſiæn ot the 
teſtator's goods that he may maintain trover for them. 6 Mod 181. Trin. 3 Ann. B. R. in caſe of 
Jenkins v. Plume. And naming himivit executor is nothing but ſurpluſagee Lat. 163. in cate of 
Hogton v. Hogton. Per Dadderidge J. and jd to have beer, refylved 11 Jac. Jermin v. Peſt, —— 
Of goods taken from his tellator he muſt art, make a Jemand before lie can bring his action. 
Clayt. 122. pl. 215. Ailita March 1647. before Germine j. of B. R. Colowell's cafe, 


23. Demaniant in der dies before writ of 1 inquiry executed; 8 133, 


. C. held 
n. 
adminiſtrator cannot bring ſcire facias for the damages and meſye e ve 


profits. 1 Salk, 252. pl. 1. 2 Trin. W. & M. in B. W Mordant And per 

v. Thorold. | Holt Ch. J. 
the judg- 

ment given in this cafe was altogether in the realty, and an adminiftrator cannot have execution of any 

Judgment but only in the perſonalty. Show. 97. S. C. and by Holt Ch. J. till the damages are 


aſſets no intereſt veſts, and judgment for the defendant. -——43 Lev. 275. 8. C. and the Court inc.ined 
to ſuch opinion, and Dolben J. remembered the caſe of Ayloff v. Roberts in C. B. Mich. 13 Car. 2. 
where after judgment in dower, and a writ of ſeifin executed the tenant dico, and the demandant 

Vor. XI. | L G brought 


a2 
13 
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brought ſcite facias againſt the heir, and tertenant to have the damages, and adjudged that it did not 


lies But Coria 2dvitare vult, it being a new caie. 
lame __ ion; fed adjornatur. 


2 Mod. 149. 
Arg - S. P. 
in the caſe 
of Abraham 
v. Cunning- 
Dam. 
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3 Med. 281. S. C. the Court was of the 


24. Three were eint merchants of a ſhip, two died and left exe- 
cutors who admmittered ; the ſurvivor alone brought trover againſt 
one that carried away the ſhip, the defendant pleaded the jointe- 
nancy of the two deceaſed in bar, but judgment was for the plain- 
tit, for it is a plea in abatement only, 3 Lev. 290. Hill. 

2 W. & M. in C. B. Kempe v. Andrews. 
235. If a ⁊cidhæv after the death of her huſband ſeize his goods 
evithout taking admin:ftlration, though the afterwards diſpoſed of 
them by will or otherwiſe, vet he that takes out letters of admini- 
ſtration may bring zrever for theſe goods; for an adminiſtrator 
may have zrever for goods taken after the death of the inteſtate, 
and before adminiſtration committed, and though he declares of 


goods taken out of his poſſeſſion, whereas they were taken before 


he was adminiſtrator, yet it is good enough, for the adminiſtration 
ſhall have relation to the death of the inteſtate ; per Holt Ch. J. 
at Guildhall, though he thought it a hard cate, Cumb. 451. Trin. 
9 W. 3. B. R. 

26. If executer liver at Lenden, and rods which teflater died p of 


Jefſes of ere at Brijiul, yet the executcr has ſuch immediate poſſeſſion 


of them, that he may maintain trover fe r them in his name agninſt 
any convertor of them, and the damages recovered ſhall be aſſets 
in his hands. Per Holt Ch. J. 6 Mod. 181. Paſch. 3 Ann. B. R. 
in caſe of Jenkins v. Plombe. 

27. M. de Devon the plaintiff brought an action upon the c, 
as adminiſtratrix of Sampſon de Veſe de Lake v. Powlett, 2½ @ 
promiſe made to him 1% pay upon his marria ge to the inteſtate or his or- 
der, Bis heirs or executcrs, the fu im of 50 guineas, and did not aver 
that the money was not paid to the inteſtate” s heir ; the plaintiff had 
judgment upon nihil dicit, whereupon the detendant brought a 
writ of error in the Exchequer-chamber, where this caſe was twice 
argued ; the countel tor the plaintiff in error inſiſted that the de- 
claration was bad, becauſc by the promiſe the money was made 
payable to the acſtate or his order, his heirs or cxecutors, and 
the plaintiff had not averred that it was not paid to his heir, to 
whom by the very terms of the contract it was made payable as 
well as to his executors. But Cowper Ld. Chancellor, Parker 
Ch. J. de B. R. and King Ch. J. de C. B. reſolved that the declara- 
tion awas god without ſuch averment, the thing contracted for being a 
mere perſenalty ; for by the law all perſonalties and rights to the 
perſonalties are given to the executors or adminiſtrators, as all 
realties and rights to realtics are given to the heir; the executors 
or adminiitrators being repreſentatives of a man, in reſpect of his 
perſonalties, in like manner as the heir in reſpect of the realties; 


therefore if a man enters into an obligation to pay to another or his 
heirs a ſum of moncy, his executors or adminiſtrators, and not his 


heirs ſhall have it; ſo if one enters into a recognizance according 
to 23 H. 8. cap. 6. the form whereof as ſet down in the ſtatute is 


ſolvend' eidem J. luæredibus vel executoribus, his executor, and 
11 not 
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not his heir, ſhall have the benefit of it, and judgment was after 
entered termino Mich. 1 Geo. in Scacc. Devon v. Pawilctt. 

28. One having a baſtard leaves a perſonal eftate ta her executor in 
truſt for the baſtard, who dies inteſtate, and without wife er iſſue, 
The executor brings a bill againit one who has part of this perfor * 
eſtate in his hands. The deferidang demurs, becauſe the Attorney 
General and the adminiſtrator of the baſtard are not parties; de- 
murrer difallowed, for that the executor has the legal title, and 
conſequently may ſue tor the citate. 3 Wms.'s Rep. 33. FH 
Vac. 1729. Jones v. Goodchild. | 

29. A landlord who had rent due ti him, died inteſtate; after Foiteſcne's 
which the plaintiff in action ſued out execution again/? the dofondant, A Lo. 


” 29 held 
20% bag tenant, aud levied = debt upon "bind ; after this admini/tra- m_— y. 
tian was committed to F. S. who thereupon came inte the « "a ad . 
moved for a rule an the feriff 40 pay him a year's rent oul 6 ;f the levied * held accur- 


15 'y by 


monies, purſuant u 8 Ann. cap. 17.4 urging that though he was no Prat t Ch. J. 
adminittrator at the time of ſervi ing the execution, yet as ſoon as Evre and 

- : ro ſe * 
the adminiſtration was committed, it had relation to the death of dern fee J. 


but Powis [, 
the inteſtate, and he might bring trover for goods taken between « & nrra; J 


the death of the inteſtate, and commits of the ee eee he held that 


but the Court held, that relations which are but fictions at law, canon 
Was not tvs 
ſhould never deveſt any right legally veſted in another between be flared 
the death of the inteſtate, arid the commiſſion of adminiſtration; unleis there 
and the plaintiff in the action having duly ſerved his execution be- e ee 
fore the adminiſtrator had a right to demand lis rent, it was not that in this 


reaſonable the plaintiff ſhould 55 defcated by any relation what- caſe the 


ſoever ; they did not in that caſe deny the authorities which gave e ee 


the adminiſtrator trover by relation, but went an a diſtinction that titled to 5 
will govern this caſe between relations that are to defeat lawfu} becaufe the 


acts, and ſuch as are to punith thoſe that are unlawful. Cited by . ges oP? 
7 avs that 


Sir John Strange. Gilb. Equ. _ 223, 224. Trin, 4 Geo, B. R. nogood:,gee, | 
Waring v. Dewbury. tha'l be ii - 
able to uy 
execution, unleſs before removal of them the party faing ſhall pay, Kc. which words he heid 
bound the goods with the rent arrear in reſpect of the party ſuing, fo that thong) the ſheriF not hav. 
ing notice removed them, they cont inued bound in his hands, and upon application the arrear ought to 
be paid by him, and that if were ſold, and the money delivercd to the party ſuing, he became 
chargeable with the arrear. (Quæte, what remedy the landlord could have againtt the partv ſuing af- 
ter execution perfectly executed?) He alſo held that the adminiſtration thouli have relation to the death 
of the inteſtate, becauſe by the eccleſiaſtical “ law it is not to be granted within 14 das of an inteſtates 
death, which the other juſtices denied, and ſaid that relations being f&tions ought not to hold pl-ce 
againf} rhe rights of ſtrangers. It was agree per tot. Cur. that though th e landlord be the only perſon 
mentioned to whom the arrear is to be paid by the party ſuing, executors and admin!ftrators being the 


perſons upon whom the right to the arrears devolves are wi ;thin the ſtatuta. MS, Rep. S. C. and ſays 
that Powlis's opinion ems to be beter grounded than that of the ober Suit ces; ior the ſtatute was made 
for the benefit of the landlord only, and with deſign to prefer his pea 's rent in arrear to the exec: ution, 


and the words of the ſtatute; viz. unleis the party ſuing execution mall before the removal of the 
goods pay to the landlord, &c. then the party ſuing execution, paying to the landlord, Bos. may pro- 
ceed, ec. ſeem plainly to make it incumbent upon the party ſuing to take notice whether there 3 
landlord, and what rent is arrear, and it by the removal orf the goods without notice the landlord ſhall 
be excluded from demanding the rent in arrear, the ſtatute will be almot intirely! ineſfoctual, Gn ice tha 


landlord cannut but be preſumed to be 2 ſtranger to ) the proceeding againſt hi, tenant. MS. Rep. 
C1341 
30. The executor of a landlord after the death of his teſtator [bid. cites 
had rent due, and goods of the tenant were taken in execution, and e of 
the executor gave notice before the remaval of the gaadt, The Court be 
: : 2 le — dia. 
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Mich. 6 held that an executor ſhall have the benefit of this act, as well as 
= þ 8 the landlord himſelf; for it is an intereſt veſted. Forteſcue's 
appear. Rep. 359. Hill. 2 Geo. 2. B. R. Chace v. Chace. 


ot appcat. 
Put 
in a manuſcript report I find it thus, viz. that an action on the cafe lies againſt the bailiff of a liberty 
for ear:ying away goods in a fi. fa. after he had notice of a year's rent due contrary to 8 Ann. Cap. 17. 
this being an injury to teſtator's eſtate, and not a perſonal wrong, for the act prohibits ſuch @ removal 
EL reut pad. Mica. 6 Ceo. B. R. Windham v. Paigraves 


(Q. 2) Actions by Executors, ' | 


Declarations, 


x; Re ſpaſs quod bona & catalla cepit, and cornted of corny &e. 
| and well; quod nota per judicium. Br. Faux Latin, 
pl. 114. Gt . 3. 16. 
2. Debt by F. N. aami: rater of the goods and chattcls which be- 
longed to W. P. and counted rhat the rdimini/fration was committed 
ts him by the ordinary, and counted of a duty due t5 himſelf ; by 
which the d-fendant jaid, that WW, P. made an executer, who proved 
the teflaneont after the adminiſtralicn cmmitied, and lo the name ad- 
miniſtrator determined; ſudg meu of the zurit; and the beſt opi- 
nion was, that it is f ſuge, which is no matter of the part 
of the plaintiff, for it is only addition, as J. N. of D. brought ac- 
tion, where he names himſelf Carpenter, and is not Carpenter. 
Contra of addition of the part of the defendant. Br. Dette, pl. 78. 
cites ꝙ H. 5. 5. 
2. Treipais by A. B. adminiſtrator of the goods and chattels 
which belonged to N. C. and counted of goods taken out of his own N 
poſſeſſion, viz. a che? ſealed with charters, and becauſe his writ is t 
of bona & catalla and counted as above, where ſpecial aurit is given | 
by the regiſter, quod ciſta ſerat' cum chartis, &c. the writ ſhall p 
abate, and if the writ be of bora & catalla, and he counts of tav9 p 
horſes taken, his writ ſhall abate, for of live chattel ſpecial writ 1 
is given in the Regiſter, quare duos equos, &c. For by gift of bo- ( 
na & catalla charters do not pats, nor ſhall be forfeited by outlaws 


ry. Br. Faux Latin, pl. 88. cites 22 E. 4. 11, 12, 276 
C135) _ 4. B. an adminiſtrator brought debt againſt B. and after iſſue 7 
found ſor the plaintiff it was moved in arreſt, that aim was 1 
brought April 2, 16 Fac. and the adminiſiration was laid in the de- e 
62 claratin to be granted the 11th of May aſter. So the judgment was F 
= ſtayed. Hob. 245. pl. 306. Trin. 6 Jac. Bickford v. Bickford. 
. 5. An action was brought by an adminiſtrator, and in the decla- 7 
1 ration theſe zwords were omitted, es qucd T. S. bit inteflatus. Upon 77 
: non debet pleaded the plaintiff had a verdict, It was inſiſted upon ſt 
1 a writ of error, that this being matter of form, and not of fub- C 
= | ſtance, might be amended by the ſtatute 18 Eliz, Beſides, it is 
2 quaſi ſuperfluous to ſay that J. S. obiit inteſtatus, when it is ſet | di 
- it forth in the declaration ad reſpondendum to the plaintiff admini- <h 
| {tratori, &c. But per Haughton, theſe words are not only mat- 
# | | er 
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ter of form, becauſe it is traverſable; and per Chamberlain J. 

one may traverſe quod non obut inteſtatus, and the judgment was 
reverſed. 2 Roll. I. Rep. 285. Hill. 20 Jac: WIG Morton v. Beſ- 
WICK, 

6. Aſumpſit, Oc. by the plaintiff as adminitrator of J. I. Where- 
in he /ets forth that he he id formerly teft fo much ind ney in the hands of 


the defendant for the ufe of the inteſtate J. L. in confider ation whereof 


- promiſed to pay it to the int 70% Le, or e died before 18 years old, 
hen to pay it to Fer execud ers, and fhews that „he died before 18, and 
that he f. ad not paid it to tlie ju aintiff as her adminiſtrator licet 
{:2p1us requilitus. Upon non aſſumpfit pleaded the plaintiff had a 
verdict, and it was nfifted: in arreſt of judgment that the action 
ought to be brought by the plaintiF in his own right, and not as 
agminittrator, becaule the promiſc was made to him; but adjudg- 
ed that the naming himiclt adminiſtrator was but ſurpluſage. It 
was further objected, that he ſhould have averred that the defend- 
ant did not pay the money to J. L. during her life; ted non allo- 
catur; for this is cured by the verdict. Vent. 119. Paſch. 
23 Car. 2. B. R. Horneſay v. Dimocke. 

7. Where money due to an inteſtate i IS paid to a third perſon to be 
paid over to the adminiftrato;, the adminiſtrator muſt declare againſt 
the defend: int for 2 much ms ney received ts his uſe generally, and not 
ut adnmniſlratori ; per Holt. Ch. L Carth. 336, 337. Hill. 6 W. 3. 
B. R. in caſe of Curry v. Stephenſon. 

8. But where in the principal caſe the declaration was, that de- 
fendant imdebitatus fit ts the plaintiffs William and Anne ut admini- 


Stratict of one * S. for ſo much money by the defendant ad ſum 


72 Yorum V. and A. as adminiſirairix, c. of J. S. ante tempus illud 
habit” S recep? which he promiſed to pay. Holt Ch. J. excepted 
to it; but it was anſwered, that in this caſe the plaintiffs could 
not declare otherwiſe, for this money was left in cab by the inteſi- 
ate, and defendant th it after mnteftate s death, and long before any ad- 
miniſtration granted. But afterwards Holt held the declaration 
good enough, for it was now the uſual form in ſuch caſes, 
Carth. 335. Hill. 6 W. 3. B. R. Curry v. Stephenſon. 

9. Debt was brought by the plaintiff in jure ſua praprio for the 

eſcape of a priſoner in execution ip. a jtdgment recgvered by the plain- 
£4 as adminiſtrater. And per Cur. the action is ill brought, for 

firſt judgment being in right of the inteſtate, the action of 
eſcape ought to be in right of the inteitate alſo. Ld. Raym, 
Rep. 36. Hill. 6 W. 3. B. R. Anon. | 

10. L. caſe of an executors if he hath the prebate at the time when 
he declares, it is <vell, but it is etheraiſe in the caſe of an adminiſtra- 
tion, here it appears by the declaration that the letters of admini- 
ſtration were granted after the ſuit commenced, which is ill. 
Comb. 371. Trin. 8 W. 3. B. R. Martin v. Fuller, 

11. One ſues as adminiſtrator of F. S. without ſhewing that F. S. 
died inteſtate, yet an adminiſtration taken out of the archbiſhop's court 
ſhall be intended to be a goed adminiſtration, 3 Wms.'s Rep. 370, 
Trin. 1735. Lourton v. Flower & ab. 
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(R) How Executor may be made. 
By what Will. 


[.. A MAN may make an executor by a will nuncypative, and 
— ; 


-/ 


he may ſue. 4 H. 6. 1. Curia.] 


be under 
the ſeal of 
the orcinar”, though it be not under the ſeal of the party. Br. Teſtament, pl. $. cites S. C.——5S, P. 
But it hall be “ proved before the ordinary by teſtes, and ſhall be under the ical of the ordinary. Br. 
Executor, pl. 131. Cites S. C. and cites 10 E. 4. 1. per Choke contra. S. P. Br. Teſtament, 
pl. 14. cites 14 H. 6. 5. -So it proved by the biſhop. Ibid. pl. 3. cites 5 H. 5. 1. Br, 
Teftzment, pl. 16. cites S. C. accordingly, unleſs it be put in writing after, and therefore it is uſed 
to prove it per teſtes before the ordinary, and then to write it. 


2. If the date of the private of the teſtament be elder than the date 


of the teſtament ; the ſame executors ſhall never have action upon 


it. Br. Executor, pl. 23. cites 18 E. 2. and Fitzh. Feoffments, 110. 

3. If a man makes 7. N. his executsr and deviſes gords to him and 
7 IT. S. to deviſe fer his ſul, W. S. is exccutor of theſe goods by 
theſe words as well as J. N. is. Br. Executors, pl. 98. cites 
30 Aff. 22. 95 

4. Debt by A. and B. executors of the teſtament of O. againſt R. 
who demanded oyer of the teament and had it, which vas, I will 
rat A. and B. Gall be my executors, and el; that F. and K. be crad- 
guters of the fame A. and B. ts diſtribute my goods ; Portington de- 
manded judgment of the writ; for J. and K. are executors, who 
are alive and not named, and becauſe they are only coadjutors, and 
cannot adminiſter nor prove the teſtament, therefore by judgment 
the writ was awarded good. Br. Lxecutors, pl. 73. cites 21 H. 6. 6. 

| 5. Dat if the words had been that J. and K. ſhall have admini- 
ftraticn of my gods, this makes them executors. Ibid. 

6. A man made his laſt will and did will thereby that ne ſhould 
hove any dealings with his goods until his fon comes to the age of 
18 years except J. S. By this J. S. was executor during the mi- 
nority of his ſon. Cited by Rhodes J. Cro. E. 43. in pl. 2. to 
have been ſo ruledin 17 Eliz. 

7. And he ſaid it had been adjudged, that where one on his 
tleath-bed ſaid to his wife that ſhe ſhould pay all aud take all, that 
by this ſhe was executrix. Ibid. | „ | 

8. Jeſtator made B. an infant of four years old his executor, 
and by his will appoints that J. D. during the nonage of the infant 
ſhall have the diſpsfition of bis gods. Debt ſhall be brought againſt 
J. D. during the infancy, for during that time he is executor. 
Cro. E. 164. pl. 10. Mich; 31 & 32 Eliz. in Scacc. Pemberton 
v. Coney, 


This ſhall 9. A. devifed a term to B. and ſays, if C. his wife ſuffers B. lo 


not be con- : ; 
rue aa £72799 the term three years, then ſhe ſball have all his grods as executrix. 


condition She is exccutrix preſently, for though in grants eſtate {hall not veſ{t 
prececent; till the condition precedent he performed, yet it is otherwiſe in a 
bot ai a e > _ ; 6 : 
condition to Will. Cro. E. 219. pl. 7. Hill. 33 Eliz. B. R. Jennings v. Gower. 
ab:icge her power to be executrix if ſhe perform it not. Ibid.——— Le. 220. pl. 311. S. C. ad- 
Jacges accordingly by all the jullices, though Anderlon Ch. J. at fizit Led e contra» 


* 10. Though 
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10. Though one do not expreſsly by will name or appoint any to 
be executor, yct 7 by any word or circumloculiom he recommends or 
commits 7s one or more the charge and office zohich pertains 19 an exe- 
cutor, it amounts to as much as the ordaining or conttituting of 


him or them to be executors. Went. Off. Executor, 8. 


11. As, if he declare by his will Vat A. B. fhall have his goods 
afler his death to pay his debts, and otherwiſe to diſpoſe at his pleaſure 
or to that effect; by this is A. B. made executor, as was conceived 
by the judges in the late queen's time. Went. Off. Executor, 8. 
12. And long before that it was held, that if one do will only 
that A. B. ſhall have the adminiſtration of his goods, he is thereby 
made executor, Went. Off. Executor, 8, 9. 

13. Tea, in the ſaid late queen's time, one giving divers legas 
cies, and then appointing that his debts and legacies being paid, his 


_ evife ſhould have the refidue of his goods, ſo that ſhe put in jecurity for 


the performance of his vill ; by this, without more, was the an exe- 
cutrix, as was held by three juſtices, viz. Manwood, Harper, and 
1 in the Ld. Dyer's abſence. Went. Off. Executor, « 9. 

If A. be made executor, and the teſſator after in his will ex= 
pre fe 75 that B. ſhall adminiſter alſo with him, and in aid of him, here 
B. is an executor as well as A. and if A. refuſe, B. alone may prove 
the will as executor notwithſtanding it be only faid he ſhall admini- 
ſter with A. and in aid of him. Went. Of. Executor, 9. 

Is. But if A. be made an executor and B. a co-adjutor without more, 
he is not by this an executor with A. as in King H. oth's time was 
held; nr hath ſuc co-adjutor er overſeer any poaver is adminiſter or 
mntermeddle otherwiſe than to counſel, perſuade, and adviſe. Went. 
Off. Exccutor, g. 

16. I make my wife my full and whole executrix of all my cattle, 
corn, and moveable goods, Teſtator ſays nothing of what thall be 
done with the reſidue of his eſtate, as leaſes and debts. Per Jones 
and Crook J. ſhe is fole and abſolute executrix for the whole eſtate, 
as well as leaſes and debts, and other things, for that it is but an 
enumeration of particulars, and no excluſion of any, eſpecially 
not making other executor for the reſidue; but Berkley J. contra. 
Cro. ©, pl. 3. Hill. 8 Car. B. R. Roſe v. Bartlett. 

17. The words of a will were, J deviſe all my pe: onal gate to 
my tuo daughters and my wife, whom 1 make my executrix. It was 
declared in the eccleſiaſtical court that this made them all three 
executrixes. Vent. 102. Mich. 22 Car. 2. B. R. cites the caſe 


of Hatton v. Maſcue. 
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[ 1. A MAN may make two executors, and that if they refuſe,two s. P. Br, 


others ſhall be executors. 3 H. 6. 


Executor, 


+ 9. cites 
H. 6.7.5. C. Br. Expoſition de Terms, pl. 7. cites S. C. adjudged that the two laſt ſhall 
not be executors but upon refuſal of the firſt, — Br. Condition, pl. 10. cites S. C. Fitzh, 


Brief, pl. 11. cites 8. e. 


1 [2. And 
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1 : 2. And in this caſe, if he tas fr? adminiſter, the two laſt 
ebt dy the | . 3 
four be hall not be exccutors, nor named in actions; but otherwiſe it is 
writ 25 it the firit tO rctule. 332; 6. 6 0. b.) 


abated, for 
the two lait are not made executo;s but upon condition implied, viz. if the two firk 
Br. Executor, pl. 9. cites S. C. See the notes at l. 1, 


4 17 8 * 1 f 
refuſe z quod nota. 


7 1 171 7 77 J nifty 
ana c mmi The au mn 172 


* — . 
on one is 3. If a man makes three executors, 
dle execu- . 
tion 75 ane only, Whether they are all executors, or only he to 


tot, for . a 
R 5 I 1 * * 2 . : 2 2 * Py 

none is er- whom the adminiſtration is limited? Dubitatur. 3 H. 6. 6. b. 7. 

„ 14 þ 1 . . = . mb. 
ecutor it he | bu it 19 tl. 8. 8. b. is in the affirmative, 
cannot ad- A. . 1 ; 
minifter, - becauſe the limitation is void. 
Fer Martin. Br. Executor, pl. 9. cites S. C. — A man makes A. and B. his executors, 720m 


whled that B. ſhould not meddle during the life cf A. and weii ; for this does not reſtrain his inti: 
pawer. Br. Executor, pl. 35. cites 32 H. 

Though in the premiſes of a will tuo Le made executors jointly and equally, ye 
viſ> that one hall not me edale during the other's Ife, 10 as they 
Jaintly ; and thus alſo to other purp':41e5 atoretaid, x lublequent cdlauſe or pioviio may make the partition 


2 
and di viſion of authority. But if the br 


t tbete may be a pro- 


it ill be void 3. as where two were made executbrs, with a proviio or claute that one ot them ſhouid not 
acminitter his goods, this was held void for repu ee by Brudenel and Englened J. but ae bert J. 
was of the mind 1 & it was not void, nor utterly rep enant, for the other might jo'n in ſuits t! nough 
NA adminiſter; at e jul ce Shelley was of a third opinion from all the reſt, viz. that there was a re- 


PUgnancy, but the Jaſt clauſe inculd controul the pt enuil es; and ſo this one only ſhauld be executor. 


9 — 


Vent. Of. Ex. 13, 14. 


D. 48. S. P. 4. A man may make ene executor br þa rt, nd another execu- 


"ul 2 | 13 a CG 7 ] 

As one ex2- tor 7: r the reſidue. H. 17 Jac. B. AUSTREE AGAINST AUDLEY. 
cutor of his plate, and another executor of his other goovs, and other executors of his debts, and may 
. make the 022 his executor of Eis — ods in one co unty, and aagther of h:s 29 ds in an e county. 


So one executor of | tis S0, in B. and another 


Br, Ezceutor, pl. 2. 19 H. 3. 3. per Fitzh. 
executor of his goods in 8. Ibid. pl. 155. cites 22 Hf. 8. 


. P, per tot. Cur. 2 Sid. 114. in an an on; mous Cale. 1 Sid. 101. S. P. accordingly, but 


Pe! 2 


adds 2 quæte, in cate ct Hammond v. Moole. 


5. A. conflituted B. and C. His executors, and if 1} wy ae net take 
uon them the executorſhip, then he appointed D. and F, and after 
B. and C. refuſed. By this D. and E. are EXECUTOrs, and Þ. and 
C are not; ſo that in actions brought for debts of the teſtator, 
B. and C. need not join or be named. Went. Off. Ex. 10, 11. 

cites 3 H. 6. fol. 6. 
6. Teſtator wills that A. and B. tall be his executriæ, and that 
J. and K. ſball be executors of A. and B. to diſpaſe of his goods. They 
are all executors. D. 4. pl. 10. Marg. cites 21 H. 6. 6. b. per 

Paſton. 

S. C. cited 7. Note per Brudenel and Englefield, if a man mates B. and C. 
D. 3. b. 4. . 5, executsrs, proviſo that B. hall not adminiſter, this proviſo is 
pl. 7. Trin 
19H.5.— void, for this reſtrains the power of executor. But per Fitzh. 
But though this is a good proviſo, and B. may bring action, but not admini— 


in the pre- 
mit , ſter; quære inde. Br. Exccutor, pl. 2. cites 19 H. 8. 3. 
will two be made executors jointly and equally, yet there may be a proviſo that one flia.l not meddle 


during the other's life, ſo as tuen ſhall be executor ſucceflively and not jointly, Went. Off. Ex. 13. 
Cites 32 H. 8. Br. Executor, 55. | 


3. A. made B. and C. executors, and ad Ide, T vill that C. ſhall 
fay my other executor all ſuch debts as he owes me, before he meddle 


with any thing of this my will, or take any advantage of this my 
will 


ſhall de executors lucceiiively, and not 


- 
clauſe lublequent pe merely Contrary fo tne prem.les, 


Ea 


. 
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will for the diſcharge cf the ſame debts, for there T have made 
him one of my executors, C. cannot adminiſter or be executor 
before he pays the debts, and pleading payment is not ſufhicient z 
but he muit ew acquittance of the co-executor, and alſo ſhew 
in certainty what dedts they were. 3 pl. 6. Mich. 
1 & 2 P. & M. Stapleton v. Truelock. 

9. A. devifed that F his wife ier B. to enjoy Bl. Acre for three Went. Off. 
gears (Bl. Acre being part of her juinture), then ſhe ſhould be his * 
executrix. Per all the juttices, except Anderſon, the wife war held by all 
executrix preſently before the three years expired, and that by di- the judges 
{turbance of B. by the wife within the three years the executorthip e 
ſhall be determined, and transferred from her to B. Dyer, A. pl. 8. 
Marg. Paſch. 23 Eliz. C. B. Alice v. Frances. | 

10. A man by his own clection cannot renounce for one part, Or be ſued 
and continue executor for other part, nor can executor bring aficn nib 2 
as admini/lrator. Brownl. 82. Mich. 15 Jac. Anon. Cro. E. 41. 

Anon. cites 
D. 3. and Br. Executor, 155. 


11. It is uſual to make one or more executors conditionally, 
that they put in ſecurity to pay legacies, or in general to perform the 
will ; nor was it ever doubted, as I think, but that this was good; 
yet I ſhould adviſe that ſuch condition be plainly thus expreſſed, 
viz. either thus, that if J. S. do put in ſecurity, &c. by ſuch a day, 
then he ſhall be executor, elſe not; or thus, viz. to make him exe- 
cutor conditionally, that before he do adminiſter (funeral perhaps 
excepted) he ſhall put in ſuchſecurity, elfe perhaps, hebeingexecutor 
till the condition broken, in that mean time he may have diſpoſed 
of all, or moſt part of the teſtator's eſtate. Went. Off. Ex. tr. 
12. A man may make A. and B. his executors, and that A. ſpall The time 
net intermeddle during the life of B. Fin. Law, 8vo. 168. may be li- 


mited when 
he ſhall firſt begin to be executor, and that either certainly, or upon ſome contingency. Went. 
Off. Ex. 10. 


13. A man may make A. executer touching geeds in D. and B. wt D. 4. 
3 : „ GE F.: 3 pl. S. and 
executor touching goods in 8. Fin. Law, 8vo. 169. ere 
| J. accordingly, but Englefield J. contra. 


14. One may appoint the exerrtor of A. to be his executor, and 
then if he dies before A. dies, he is inteſtate until A. dies. 
Went. Off. Ex. 10. 

15. Executor may be made conditionally, and the condition may 
be either precedent cr ſubſequent. Went. ON, Ex. II. 

16. A man may make ſeveral executors, one guoad things real, 
the other quoad things perſonal, and may divide the authority, 
yet quoad creditors they are all executors, and as one executor, 
and may be ſued as one executor. Cro. Car. 293. pl. 3. Hill. 
8 Car. B. R. Role v. Bartlet. 
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(T) What Perſons may have Executors or Admi- 
niſtrators. 


[1. D 14 El. 30g. 76. no adminiſtration committed of a man 
* becauſe he was attaint.] 
As of ob'i- [2. Heme with conſent of her baron, may make executor of things 
JA nan _ which the baron ſhall not have by her death. 18 E. 4. 11. b.] 


wy the coverture and of paraphonalia, viz, her apparel, Br. Teſtament, pl. 13. cites S. C. per Va- 
viſor. by 


A monk 
protetied 
cannot make executors; becauſe he is a dead perſon in law. Per Babington Ch. J. Br. Teſtament, 
pl. 9. Cites 4 H. 6. 31. But Crooke fays, quere if a monk be made executor, whether he may not 
make a teſtament for the advantage ot the firit teſtator, ſo as ſome perſons be authoriſcd to ſue for the 
grit reftator's debts. 


[3- An abbot cannot make executors. 18 E. 4. 16.] 


Br. Execu- 


. A feme may make an executor with the aſſent of her baron. 
F- 131. 


reters to the H. 6. 31. b. } | 
S. C. r. Teſtament, pl. 9. cites S. C. but ſee pl. 2. and the notes there. [[itzh. Ex- 
ecutor, pl. J cites S. C. 


Deb: dy W. 
N, executor. 
of the teſ- 
tament of 


ſs. A feme covert may make an executor of goods, which ſhe 
has as executrix, «vithout his aſſent if he will agree t9 it afterwards. 


4 H. 6. 31. b. adjudged.) 


A. his teme [G. But a /me covert cannot make an executor without the 
executo 

Ir che ref. aſſent of the baron. 4 Rep. * b. Ognell's calc. 4 II. 6. 31. b. 
tament of admitted. ] 

H. B. 2- 


gainſt the defendant of 20 l. upon obligation of the firſt teſtator H. B. Rolf ſaid, a feme covert can- 
not make a teſtament. But per Babington Ch. J. a feme covert ® by licence of her baron may make 


executors, ſo that it the baron agrees to the teſtament this is good enough; and the uicr of this action 


7e 2 good agreement of the baron by matter of record; for a feme covert may have advantage of things; 
25 if a man dings himſelf by 9870 ion to a feme covert, the obligation is good. But Martin ]. held 
ſtrongly agent it. But notwithſtanding this, the defendant was awarded to anſwer over; quod nota. 
And Brook ſays, it ſeems to him that it is good reaſon that ſhe ſhall make a teſtament as here, becauſe 
ſhe was executirix of another, and none can have action due to the firſt teſtator, if the ſhould not make 
2 teſtament. Br. Teſtament, pl. 9. cites 4 H. 6. 31. 

S. P. by which the aſſent was traverſed. Br. Teſtament, pl. 21. cites 5 E. 2. 25 E. 3. and 
Fitzh. Deviſe, 24 and Vet. Nat. Br. And alſo if executor of the feme after her death proves 
the teſtament with the aſſent and will of her baron, this is good. Ibid. But it was ſaid for jaw, 
34 H. S. that if the baron after the death of his wife commands the probation of the teſtament, this is 
not good, and the teſtament ſhal! never take effect, and ſo it was put in ure the ſame year 2 St. Al- 
ban. Br. Deviſe, pl. 34. cites S. C. —— Ibid. pl. 11. Cites 12 H. 7. 22, 23, 24. Se P. by 
Kev, good rineux Ch. J. conccllit. 


Who may be Executor. 
Fol. 915. 


— 
Went. Off. . A mayor and commonalty _ be executors. 12 E. 4. 9. b. 


Fx. doubts ed. 


this point | 
25 to corporations compound, or conſt ing of divers perſons. 1ſt, Becauſe they cannot be feoffees in 


truſt to the uſe of ethers. 2dly, They are a body framed for a ſpecial purpoſe. 3dly, They cannot 
come to prove a will, or ad icalt to take an oath as others do. 
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3. A fryer prgfaſſed may be executor with his prior. 2 man may 


| an exe- 
7 H. ho ” b. | | cutor not- 
withſtanding his profeſſion 3 for this is a thing ſpiritual, as it was agreed there. But the executor ought 
to be by allent of his ſovereign as it ſeems ; for he cannot maintain action but in the name of himſelf 
and his ſovereign, as it is faid elſewhere. Br, Nonability, pl. 2. cites 3 H. 6. 23. 


[9. A menk may be executor without aſſent of his ſovereign, A —_— 
7 prote*;e: 
3 H. 6-34 b. 18 H. 6. 4.0 ee e 


cutor and may ſue debtor if his ſovereign joins with him, but not otherwiſe. Br. Executor, pl. 68. 
Cites 19 ll. b. 25.— bid. pl. 75. S. P. cites 21 H. 6. 30. Br. Nonability, pl. 18. cites S. C. 


[10. A villein may be executor to another. 18 H. 6. 4.] Went, Of. 
| | Ex. 1 7 16. 
S. P. — Co. Litt. ſ. 191. and Co. Litt. 124. a. S. P. — Roll. Rep. 147. cites 22 f. 6. 4. b. S. P. 


[11. And the lord cannot take the goods from him, for he has Litt. ſ. 192. 
them to the uſe of the teſtator. 18 H. 6. 4.7 _ Co. : 
24. ds 


S. P.-——— Rot Rep. 147. Cites 14 f. 6. 14. S. P. 


1 


[12. A feme may make her baron executor of goods which ſhe has She may 


» *** » 17 1 ! a CC I it. — H. 6. 1 . OE _ 
as CeXecutrixs if he will ac P | + 3 ] own baron 
her executor, and if ſhe dies he ſhall have action thereupon. Br. Executor, pl. 98. cites 39 H. 6. 27. 


S. P. For otherwiſe none may have recovery of an obligation, recognizance, &c. which were 


to a feme dum ſola fuit, nor of goods of the fem? carried away before the coverture, and theſe the baron 


may demand as executor, but not as baron, and theſe ſhall go as to the executors, and not as to his own 
uſe; per Priſot and Chocke; and therefore by them action well lies for the baron as executor of his 
teme by her teſtament. Br. Teſtament, pl. 10. cites 39 H. 6. 27. Note per Keble, Thata 
teme covert who was executor to another man before may make teſtament and make her baron, or ano- 
ther her executor to recover the debts of the firit teſtator, or her own debts due to her before the cover- 
ture; which Fineux Th. J. 2greed, and that ſhe may do it without the aſſent of her baron, and likes 


_ wiſe of things whereof ſhe had not the pottethon; but of things in poſſeſſion the cannot make teſtament 


without aſſent of her baron. And if the baron prove the teſtament, this is a good proof of his aſſent ; 
quod nota, Br. Teſtament, pl. 11. cites 12 H. 7. 22, 23, 24+ | 


- [13.8 a inan be made executcr he with his abbot may bring S. P. and 
action of debt as executor; for it is a thing ſpiritual to be execu- eke 
tor. Br. Nonability, pl. 42. cites 7 H. 4. 2. 5 cquittance 
| | | ; concerning 

it; and it ſhall be good in lav. Br, Executors, pl. 115, cites 21 E. 4. 138 


14. Raviſhment of ward by tv executors whereof the one 2vas a 
prior aud the other his confrere, and it was pleaded in diſability, be- 
cauſe he was a frycr profeſſed. Per Thirſby he may be executor 


with his prior, by which, &. Thirn. [ruled the defendant to] 


anſwer, quod nota. Br. Nonability, pl. 11. cites 7 H. 4. 2. 
15. Feme covert or monk may bring action alone without the ba- 
ron and ſovereign; for it is 2 another's uſe. So of executor who is 
outlaqved, this is no diſability as executor. For [it is] to another's 
uſe, Per Fairfax, quod Huſſey Ch. J. conceſſit; and per Jenney, 
if you arc indebted to me, and I make your vi/leim my executor and 
die, and the villein brings action as executor, he ſhall not be diſ- 
abled by the villeinage ; and this was the opinion of all the Court. 
But the caſe of the feme covert was denied, but the caſe of the 
monk was not denied. Br. Nonability, pl. 38. cites 21 E. 4. 49, 50. [1421 
16. It was adjudged that an exec!/t7r out/azved may maintain ac- So of an 
tion for the debt of the teſtator. 'Fhcloal's Dig, of Writs, lib. 1. e 
Cap. Nonabiliy, 
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14. and Hill. 21 H. 6. 30. and 


142 
pl. 18. cites cap. 15. ſ. 16. cites 14 H. 6. 


4 3% Mich. 21 E. 4. 49. accordingly. 
: - Cio. C. 9. Paſch. 1 Car. C. B. the S. P. 


juckices. Br. Executor, pl. 75. cites S. C. | 
admi:ted. Went. Off. Ex. 106. S. P.——S. P. Becauſe the ſuit is en auter droit, viz. in the 
right of the teſtator, and not in his own rigat. Co. Litt. 125. a. S. P. And alto becaute the per- 
fon whom he :eprei-nts has the privilege of the law; and not ſuing for himſelf, where he has the ad- 


vantage of an>ther were that is no object on to his repreteatation, ic is no objection but ie flzuld be an- 


ſwered, Gilb. Hit. of C. B. 159. Cap. $7. 


17. An infant may be executor, and may make a releafe or ac- 
quittance concerning it; and it ſhall be good in law. And the 
reaſon is inaſmuch as if they ſhall be executors, it is reaſonable 
that they may do that winch appertains to executors to do. 
Br, Executors, pl. 115. cites 21 E. 4. 13. 

18. An action of debt was brought by an executor, the defend- 


ant pleads an outtawry in the ferhßi of the execute, and demands 
5 7 ) 


judgment if he ought to antwer his writ; the plaintiff demurs in 
law to that plea; and judgment was given, that the defendant 
ſhould anſwer over. Brownl. 55. Anon. Hill. 36 Eliz. 

19. If the next of kin are attainted ef treaſon and felony, or have 


other lawful diſability, adminiſtration is not to be granted to them, 


but to ſuch as are lawſul friends. 9 Rep. 39. b. Trin. 42 Eliz. in 


Heufloe's cate. 
Papiſt con- 


vict cannot mi rddi. 1e . 
eee miniſtrator, or guardian, by the fatute 3 Fac. 1. cap. 15. J. 22. 


cutor; but otherwiſe he may. Per Holt Ch. I. 12 Mod. 386. Mich. 11 W. 3. 


A feme po- 21. 3 Jac. 1. cap. . f. 10. Every married woman, being a po- 
iſh recu- . on XS = 3 7 1 Hel 
deen I piſb recuſant convift ( her huſtand notwithflanding convicted of papiſb 


aud another 
were mate 


ecufancy } which ſhall not con rm herſelf, but ſhall farbear to repair to 


ane church or uſual place of common prayer, and within the year re- 


12 ils cerve the ſacrament by the ſpace of one year next before the death of her 
Court de- huſband, ſhall forfeit the profits of tos parts of her jciuture, and tes 


nice her to parti of her deaben, aud be difabled to be exectitrix or adminiſtratrix of 


rote the . | 
will. Show, her Pry/band, and to have any part of her Puſcand's grads. 
293. Trin. 


3 W. & M. in caſe of Hill v. Millz.——Comb. 185. S. C. & S. P. cited to have been ſo held. 


22. By cccleſiaſtical law one under the age gf 17, is not admitted 
to be executor, 6 Rep. 67. b. per Curiam. Mich. 4 Jac. C. B. 


in Sir Moyle Finch's caſe. 
S. C. cee 23. Adminiſtrator brought debt on an obligation, the defend- 


ro. C. 9. ant pleaded that the plaintiff was alien, born under the allegiance 
in pl. 6. 

as adjudged. . N gs 
Any alien that he ſhould anſwer. Cro. E. 683. pt. 16. Trin. 41 Eliz. C. B. 


whatſoever Brocks v. Philips. 
may be exe- 
cutor; cited by Bridgman Ch. J. Cart. 191. as 11 Jac. Sir Stephen le Sure's caſe.— And Ibid. 192. 


Paſch, 19 Car. 2. in caſe of Richfield v. Udail. Bridgman held, that an alien enemy executor may 
bring an action, and he may not be barred. And Ibid, 193, the ſame was agreed per Cur. 8. Co 
argucd, Cart. 48. Irin. 17 Car. 2. C. B. | 


24. An excommunicate perſon cannot ſue, that 1s, proceed in 


ſuit as executor till he be abſolved, there being danger of excom- 
| munication 


20. A p5piſh recuſant convift is diſabled to be an executor, ad- 


of P. king of Spain, enemies to the queen ; adjudged upon demurrer 


R 888 ern err * * * 
We" VE WR F ee bs OE by HA CESS „ 
r * r 288 8 3 1 { 
x 8 LY Y Ne R n 5 r 


2 bar 


prop! 
dinai 
I Sal 
| ingly, 
Nor cx 
10 W. 
cording 
againſt 
to ſatis! 
truſtee 
the trut 


It: 
done, 
before 


ſo he 


execu 
cutor, 


pl. 18. 


1011 


ingly, where he became a bankrupt after his being made ex=cutor. 
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munication to all that convert with um! but this makes not a 


nullity of * his cxecutoriiip, nor overthrows the ſuit, but itays it 


only from proce eding until abſolution. Went. OiF, Ex. 27. 

25. Whether corporations compound, or conſiſti ing of divers pou 
ſons, may be made executors or not, I doubt, Urſt, becauſe they 
cannot be feoſſecs in trult to other's uſe; - {ec ondly, they are a body 
framed for a ſpecial purpoſe ; thirdly , they cannot come to prove 
a will, or at leaſt to take an oath as others do. Went, Off. Ex. 17 1 

26. An alien born may be adminiſtrator, and have adminiſtration 8. c. cited 
of leaſes as well as other perſonal things, becauſe he has them en per Hale Ch. 
auter droit, and not to his own uſe; reſolved per tot. Cur. Cro. 1 
C. 8, 9. Paſch. 1 Car. C. B. Caroon's caſe. * 

27. Portion to be laid out in land to the uſe of the wife and iſ- 
ſue, the remainder over, wile dies before the run ſe, and the 
iſſue dies, leaving executor; the money decreed to the exccutor. 
Chan. 1. Ferrers v. Ferrers. 

28. The bill ſuggeſted, that the defendant did endeavour to ſe 

up a will, pretended to be made by one that died in the great ſick- 

neſs in London, and that the defendant was executor of it; whereas 
there was no ſuch real _ but obtained und; uy, and that Was con- 
tefled in the ſpiritual con ; yet the dl. efe ndant in the interim be ing in- 
ſolvent, endeavoured 15 a+ in the debts due ts the eſtate. The de- 
fendant demurred, for that the bill contained no equity, and the 
ſuggeſtion of inſolvency might be made againſt every executor. 
But the demurrer was over-ruled ; and upon motion it was 9r- 
dered, that the debtors to the d. 15 endant's ęſtute ſhould Jorbear to pay any 
money till the matter ſettled in the ſpiritual caurt. Chanc cery Caſes, 7 5. 


Paſch. 18 Car. 2. Smallpiece v. Anguith. 


29. Outlawry is no bar to the 755 of an execut;r in Chancery, 
becauſe he ſues en auter droit; per Ld. Keeper North. Vern. 184. 
pl. 183. Trin. 1683. Killgrew v. Killigrew. 

30. The ordinary cannot refuſe probate to an executor, becauſe Comb. 185. 
a bankrupt, as incapax, Kc. becauſe the teſtator has thought him a S. C. held 


accordingly. N 


proper perſon to be intruſted with Jus affairs; neither can the or- Sinn. 
dinary inſiſt upon ſecurity, and a mandamus lics to make probate. 299. Mills's 

8 ) * cale-- . 
1 Salk. 36. pl. I. Mich. 3 W 0 N 111 B J, R. 2800 5 Vo Nils. held accord- 
12 Mod, g. S. C. accordingly... 
Nor can the ordinary in ſuch cate commit adminittration to any one. 1 Salk. 209. pl. 11. Mich. 
10 W. 3. The King v. Rayncs. —— 3 Salk. 102. pl. S. S. . wth 457. S. c. held ac- 
cordingly ; but Ibid. 4.5%. adds, that thote concerned for the infar ts legatees exliibited a bill in Cane. 
againſt W. the executor, and the Court enjoined him from intetmea- ling with de alſets, any further than 
to latisfy the legacy given to himſelf; tor in equity he is but ar r the infants; and where a 
truſtee is inſolvent, the court of Chancery will compel him to give pn betore he ſhall enter upon 
the truit, 


31. An RP upon the caſe was brought by an exec utor for TwrÞ 
dane, & c. by his ſtator an alien, if the action attached in him 
before the breaking out of any war between the two na tions, and 


ſo he died before he became an alien enemy, he might ko e an 


executor, and the action, though brought by his ſon © Wit) is exe- 
cutor, though an alien en auter droit, ſhall be maintained. Skin. 370. 


pl 18. Mich. 5 W. & M. in B. R. Villa v. Dimock. 


<© 


32. Marriage 


Executors. 


32. Marr iage by a mere layman, and cohabitation, will not intitle 


the man to adminiſtration to the woman. 
4 Julii, 9 Ann. at the court of delegates in —— 5- inn, Flect- 
ſtreet. Haydon v. Gould. 

* 24. But if an executor become non compor, they may; becauſe 


x Salk. 299. pl. 11. Mich. 10 W. 3, 


* 144 


S. P. 1 Salks 
36. Nich. it is a natural dif. (bility, 


3 The King v. Raynes. 


caſe of Huls 
v. Nils 3 . | | 

Where there is a natural diſability, there is a neceſſity of doing it, but it 
e exe- 


ſeemed to be agreed. 5 a : Kd 
muſt be ad uſum & commodum of the executor, ſo the granting of adminiſtration becauſe of th 
9 Mich. 3 W. & M. Hill v. Mills. 


Cutor being a bankrupt is a nullity, & ipſo facto void. 12 Mod, 


25. Peopifh 1 -ecuſart convict aide his wife, a popiſh recuſant, his 
executrix, nd the ſpiritual court would ſuffer her to prove the 
will. Buta probibition was granted upon ſtat. Eliz. cap. 4. ſ. 22. 
f3 Jac. cap. 5.] For the is diſabled by the general clauſe, and 
not enabled by the proviſo. 6 Mod. 239. Mich. 3 1 B. R. 


Ride v. Ride. 


(U) What Things Executor ſhall have, and not 
the Heir. | 


Things touching the Realty. ] 


The rea, [1. JF a deviſe be of land zo ane and his heirs of his b:dy for 500 
ſon is, be- years, this a leaſe for years, and theretore the executor 


: 
— i ſhall have it. Co. 10. 87. Loveis's caſe.) 
cannot be | | 

ot a derm. Ibid. 


| [2. All leaſes for years the executors ſhall have.) 
[3- The executors ſhall not have the deeds which concern the ins 


Feritance, but the heir. ] 
By Brian C4. And if the charters are in a 505 the executors ſhall have the 


_ Oy cheſt, and the heir the charter. 18 E. 4. 3.] 
mall have a cheſt of charters of his anceftor, for the cheſt is of the nature of the cha ters, but Billing, 
Choke, and Littieton, contra, for the executors ſhall have them. 


5. C. and M. 43 Es 3. 24+ 


But he ſhall [5 5. If the zZeflator recovers in detinue for deeds in a box, the exc- 


not hae cutor ſhall have execution of this and of 1 and caſis, and not 
execution 


before ſuch the heir, 19 E. 4. 6. b. adjudged.] 


time as the f 
heir has had ſcire facias of the charters, Br. Executor, pl. 139. Cites 19 E. 4. 5, 6. 


6. But if teſtater recovers a deed in ſpecial, the heir ſhall have 

execution of it and of damages, if the deed cannot be had. 19 E. 4. 6.] 

+ Fitzh, (7. If a cafe with charters be incloſed or LH bend up, SEALED 
Detinue, on LOCKED] the heir ſhall have the cheſt ; but if it be not + in- 


er mg | cloſed, the executor ſhall have the cheſt. 41 E. 3. 2. 14 H. 4. 30. 
1 Pr. 


Charters de Ferre, Pl. 13. cites 8. . Þ. Br; Fxecutors, pl. 97. cites 26 H. 6. 26, 27, — 


Treſpaſs does net. e of a cleft with evidence by tlic r azainlt the executor of jus Father ; : for they 
N. % 


1 Salk. 119. pl. 14. 


Br. Charters de Terre, pl. 66. cites 


— the | 
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heir; per Coke Ch. J Godb. 200. Cites 6 E. 6. 


Executors. * 145 


may have the cheſt and retain it, and deliver the evidences to the heir, quære if the cheſt 1 
Pr. Executor, pl. 145. Cites 43 E. 3. 24 


Cg. If a man delivers a charter to another, 4 redeliver ig him and Br. Char- 
ters de 


his heirs, having ns title to the land, his- heirs ſhall not have this Tuns 5 
, 4 ITC, Dis 
charter, but the executor, becauſe this was but chattel in him 72. cites 


without land. 9 H. 6. 58. Curia.] dy na 


tinue, pl. 7. Cites S. C. 


C9. If a man be bound to a ſole corporation and ſucceſſor, where the 
ſucceſſor cannot take, there the word ſucceſſor is void, and his exe- 
cutor ſhall have it. 20 E. 4. 2.) 

[10. Executors and adminiitrators {hall have a rent charge, 

villein and ward of body which teitator had for years, as aſlignees 
in law. D. 3 & 4 Ma. 140. 37.] 

[11. The executor ſhall have relief due to the teſfkator. D. 

3 & 4 Ma. 140. 37. 


[12. If a man leited of a ward dies, his executors ſhall have it. I 
» LXCChe 


7 H. 4+ 43 ] | tor, 52. 
13. In debt it was agreed that where a man recovers land by real 


action, or mixt and damages, and dies, the + heir ſhall have execution + Oris. is 
&f the land, and the executor 3 of the damages. Br. Execu- 8%: 
tors, pl. 32. cites 43 E. 3. 

14. In treſpaſs, it is a 5 plea that J. S. was ſeiſed of the houſe 
and made him executer, by which he entered and too the cheſt in the 
declaration. Per Thorp, the jr /7 pbeſſeffion of the goods and cheſt is in 
the executor, though evidences are in the cheſt, for they cannot 
know what is in it, till it be opened, and if chavters are in the 
cheit, the heir may have thereof an action of detinue, but 0 
treſpaſs, quod Curia conceſſit. Br. Treſpaſs, pl. 326. cites 
43 E. 3. 24. 

15. K. ſeiſed of land i in fee made a lik for: years, rendering rent, 
and aiterwards devijed this rent to a ſtrunger, and dies. The ftranger 
zs ſeiſed of the rent, and dies. It was held clearly that the executors 


of the flranger ſhall have this rent, and not the. heir, becaute their teſ- 
tator had no more than a chattel. D. 5. b. pl. 1. Mich. 26 H. 8. 


+ q 7 F. N J. B. 2 . 
16. If a man be /c iſed of an advowwfon in grefs, or in fee appendant 7 53 


in the 
unto a manor, and the advszuſan voids, and he dies, his executcr ſhall ned notes 


preſent, and net the heir, becauſe it was a chattel veſted and ſeyered there (F 
K the manor. F. N. B. 33. * cites 21 H. 


2 : 21. 44 E. 
3+ 3. 21 H. 6. 9. 33 Hf. 6. 33. 9 E. 4. 39. F. N. B. 23. (P) in che new notes this e (807 
Cites 9 II. 6. 33. 4 E. 3. 2. contra. 39 E. 3. 21. contra, ſed 44 E. 3. accordant. 


17. Leſſee for life of a maner ſiſes an ęſtray, and dies before the 


year and day paſſes. Executor of leſſee ſhall have it. Mo. 11. 


pl. 43. Hill. 4 E 6. Anon. 


18. If executor lays a graveſtone on the tefrator in the — 


and ſets u his cout armiur, and the vicar or pars removes tem, or 
5 . 2 5 


carries them away, an a#t9n an the cafe lies ior the executor or the 


19. A 


145 f 


[145] 


in Cranmer's caſe. 


Erecutors. 


19. A rent fer 40 years was granted to B. with clauſe of diſtreſs, 
that the grantee and his heirs might diſtrain for it during the term. 
It was ruled that the executor ſhould have the rent, and diſtrain 
for it, and not the heir. Cro. E. 644. pl. 50. Mich. 40 & 41 Eliz. 
B. R. Darrel v. Wilſon: | | x 

20. Leaſe to A. and his heirs and aſſigns during his life and one 
gear after. The executor ſha!l have the ſaid term after A.'s death, 
though the term was not limited to him; per Manwood. 2 Le. 6. 
pl. 7. 16 Eliz. C. B. in Cranmer's caſe. 

21. Leaſe to A. for life, remainder for years to his heirs ; 
mainder is in abeyance till A.'s death, and then it ſhall veſt in the 
heir as a purchaſor and as a chattel, and ſhall goto the executor of 
the heir, and the leſſee for life cannot meddle with it, for it is not 


is him ; per Dyer Ch. J. 3 Le. 23. pl. 49. Hill. 14 Eliz. C. B. 


22. If a term be deviſed to one and the heirs males of his body, his 
heirs ſhall not have it, but his executors; for a term is no more 


than a chattel, nor can it be intailed, and ſuch deviſce may alien 


the term, if he-will, and fo it was adjudged in PEAcock's cAsE, 
18 Eliz. B. R. and reſolved by Anderſon and Walmſley, 31 Eliz. 
being referred to them out of Chancery, in caſe of Higgins v. 
Mills, 10 Rep. 87. a. b. in a nota of the reporter, at the end of 
Lovies's cafe. | 

23. The /me perſon was heir and executor, and, as heir and exe- 
cutor, brought a writ Herren on a judgment in 2 quatre impedit, and 


the judgment was reverſed, but it was not ſaid at whote ſuit, viz. 


whether as heir or executor. Cro. E. 324. pl. 16. Paſch. 36 Eliz. 
B. R. Pipe v. the Queen. 

24. If a man recovers in qua. imp. and dies, the queſtion is, who 
ſhall have the preſentation, whether the heir or the executor ? 


Per Windham J. ſed nemo reſpondit. Goldſb. 55. pl. 8. Trin.“ 


39 Eliz. | | 
25. Rent-charge to A. for the life of B. and half a year after, pay- 


able to A. his heirs and executors ; if A. dies, living B. the heirs of 


A. ſhould have the rent; but if I grant an annuity for liſe and 20 
qears after, theſe are two ſeveral grants, and the executor ſhall 
have it after the deceaſe of tenant for lite. 
17 Jac. Mordant v. Watts. 

26. If 2 man has a h, ſtatute or recognizance for warranty, 


or enjoying of lands, or freeing or ſaving harmlefs from ineum— 


brances, in general and particular, and ſells the land, and beſides al- . 


ſigning ſuch bond, &c. by letter of attorney to the vendee, makes 


the vendee executor quiad the bond, Wc. the vendee, by this being 
made executor, is better ſecured than by the aſſignment, becauſe 
now by being made executor, none but he can releaſe or take be- 
nefit thereof; but quære if the wvender, his executors, and aſſigns, 
may be made executors, ſo as that ſecurity thall go to them one 
after another without a renewed making of cxecutors, Went. 

Off. Ex. 12, 13. 8 
27. Csuenont to enjoy lands of inheritance free of certain incum— 
brances, if bre ken in teſtator's life, the action ſeems accrued to the 
I2 | | cxccutor, 


the re- 


Brownl. 19. Paſch. 
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executor, becauſe teſtator was to recover damages for the breach, 
and he being to thoſe damages as principal, and not as acceſſory in 
that action, the law has eaſt that action upon the executor. 
Went. Off. Ex. 65. 
28. After corn TR) and before the /ithe e fet out, the or of 
| the tithe dies; it ſeems the executor, and not the heir, ſhall have 


the tithe after ſet out. Went. Ott, Ex. Co. 

29. If one have a egg for three lives to him and his aſſigns, this is 
no chattel, nor ſhall go to the executor nor to the heir, but to him 

who firſt enters and claims it as an occupant, if no aſſignment be 
in the life of the leſſee made; W wag off a leaſe for many years, 
if three, or more or lets, fo long live, this is a chattel, and ſhall go 
to the executor. Went. Of, Ex. 54; $6 

30. If a copyholder makes a acts” a year, this is a leaſe by the 
common law, and not cuftomary, a1 
the hands of the executors of the lcfſee 


B. R. Anon. 


31. Grantee of rent in fee takes a leaſe for years of the lands, out 
of which, &c. and dies, the executor ſhall have the land, and the 
heir cannot have the rent, per Hutton J. Litt. 59. Mich. 3 Car. 
C. B. in caſe of Pevto v. Pemberton. 

32. 3000 l. was articled by the huſband aſter the death of his 
wife (Vith whom he had 75001, and by whom he had two daugh- 
ters) to be ſecured for the two daughter s, by a prrchaſe of fonts or 
leaſes of lands, and paid. to them at thele ages of 21 years or mar- 
riage. The Court was of opinion, that if the money had been 
laid out in lands purſuant to the articles, and the children had died 
before the time of payment, the lands would have gone to the 
heir, but being in money, would go to the father, and his exe— 
cutors and adminiſtrators. N. Ch. R. 36. 14 Car. 1. Went- 
worth v. Young. 

33. Executor of a mortgagee ought to be a party where the heir 
ſues to have the money paid, or the mortgage forectoſed. Chan, 
Caſes, 5x. Faſch: 16 Car. 2. Freak v. Hearſey. 

34. The heir of the mortgagee exhibited a bill ta have the mertgagor 
redeem, or elſe be forecloſed. "The defendant denied. becauſe the 
exccutor, who might have title to the money, was not party; and 
the demurrer allowed, 2 Freem. 180. pl. 245. 12 May, 16 Car. 2. 
Freak v. Horſely. 

35. The teſtator lent I14ccl, to one P. _ took 2 n= gage of 
lands t5 him and his heirs in fee, defeaſanced ts pay the ſaid mortgage 
money to him, his executors, cr affigns. This Coal declared the mort- 

gage money belonged to the executor, and not to the heir. Chan, 
17 Car. 2. Stanley v. Mandeſley 
36. Grant of rent 77 fee, proviſo that run retam {, 1 fettce 
the power of entry 1s an inheritance, and de- 
ſcends to the heir; hut when entry is made, it is but a chattel in- 
tereſt in the land, Which ſhall go with the arrears to the executors. 
1 Lev. 3s. Trin. 17 Car. 2 B. R. Jemot v. Cooley. 
only by way of penalty, a 
1 Saund. 112. S. C. and judgment affizmgd in the Exchequer chamber. ———Raym. 135. 


Vor, XI. | M 7. A; 


d fhall be accounted aſſets in 
. Poph. 188. Mich. 2 Car. 


29 


and therefore ſhould go to the executors as eſtate till ſuch act be done. 
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Sil. 227g 
224. pl. 13. 
Jeunet v. 
Covlley, 
80 

and faid, 
that this was 


147 
'The re- 

P ter 
mes A 
QUere ta- 
men. Idid. 
— Chan. 
Rep. 263. 
. C. the 
Court with 
the judges 


'Car. 2. 


Executors. 


37. A. ſeiſed of land in fee deviſed that B. whom he made 
executor, /b:i!d take the rents and profits for 15 years in truft to pay his 
debts, and upan other * and after ſeveral particular legacies, be- 
queaths all the reſidue of hig goadt and-chatte!s ts B. Per Cur. the term 
is in the deviſce, and there paſſed an intereſt, and the overplus of the 
term belongs to the executor, Chan. Caſes, 98. Hill. 18 & 19 
Gore v. Blake. = 


were cleatly of opinion that the overplus of the rents and profits after debts and legacies paid belonged 
to B. anc that ſuch was the intent of the teſtator, and diſmiſſcd the plaintiff's bill, who claimed as keir. 


[148 ] 
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38. A. ſeiſed in fee grants a leaſe 72 B. for a fine of 2501. whe 
mortgaged back the l-aſe to C. far the 2501. in truft for A. this is not 
a leaſe to attend the inheritance, but ſhall go to the adminiſtrator 
of A. and not to the heir. Ch. R. 281. 19 Car. 2. Lord Gorge 
v. Dillington. . 

39. If the condition of a mortgage be to re-enter upon payment of the 
money to the executors or adminifiratcrs, there without doubt the heir 
ſhould not have the money after forfeiture, becauſe the mortgagee 
looked upon it only as a chattel; though if the word heirs were 
inſerted in the condition, it would be more a queſtion ; by Hale 
Ch. B. But he ſaid, he took the law to be the ſame in both caſes. 


Hardr. 467. Trin. 19 Car. 2. in Scacc. in caſe of Pawlett v. the 


Attorney-General, | 
40. If a teitator deviſes all his mortgages to the executors, the exe- 


cutors ſhall have the money due upon them, and not the heir, 


though forfcited in fee, Owen v, 


White. 


3 Chan. Rep. 20. 1667. 


41. By the common law, if the condition or the defeazance of a 
mortgage of inheritance be ſo penned, that no mention is made either of 
hetrs or executors to awhom the money ſhall be paid, in that caſe the 
money ought to go to the executors, in regard the money came 
firſt out of the perſonal eſtate, and therefore naturally returns 
thither again; but if the defeazance appoints the money to be 
paid either to the heirs or executors, there, by the common law, if 
the mortgagor pay the money preciſely at the day, he may elect 
to pay either to the heir or executor, But where the preciſe day 
is 1 and the mortgage forfeited, all election is gone, for in law 
there is no redemption; then when the caſe is reduced to an 
equity of redemption, chat redemption is not to be upon payment 
to the heir or executor of the mortgagee at the election of the 
mortgagor, for it were againſt equity to revive the election; for 
then the mortgagor might defer the payment as long as he pleaſed, 
and at laſt force a compoſition by payment of the money to that 
hand which will uſe him beſt ; much leſs can the Court elect or 
direct a payment where they plcaſe; for a power ſo arbitrary might 


be attended with many inconveniencies; there ought therefore 
to be a certain rule in this caſe, and a better cannot be choſen. 


than to come as near the rule and reaſon of the common law as 
may be; now the law always gives the money to the executor 
where no perſon is named. And where the election to pay cither 
heir 
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heir or executor is gone and forfeited in law, it is all one in equity 
as if neither heir nor executor were named, and then equity 
ought to follow the law, and give it to the executor. For in na- 
tural juſtice and equity, the principal right to the mortgagee is to 
the money, and his right to the land is only a ſecurity for the 
money; wherefore when the ſecurity deſcends to the heir of the 
mortgagee, attended with an equity of redemption, as ſoon as the 
mortgagor pays the money, the land belongs to him, and only the 
money to the mortgagee, which is merely perſonal, and fo accrues 
to the executor or adminiſtrator of the mortgagee; and for this 
reaſon a mortgage of inheritance to a citizen of London hath 
been held to be part of his perſonal eſtate, and divided ac- 
cording to the cuſtom; and though it may ſcem hard that the 
heir thould be decreed to make a reconveyance without having 
the money which comes in lieu of the land, it will not feem fo to 
them who conſider that the land was no more than a ſecurity, 
and that after payment of the money the law keeps a truſt for the 
mortgagor, which the heir of the mortgagee is bound to execute. 
And his Lordſhip declared that the right to a ſum of money, 
which is a perſonal duty, ought always to be certain, and not to 
be variable upon circumſtances; whereivore his Lordſhip did not 


think it material that the adminiſtrator in this caſe had affets 


without this money; for aſſets or not atlets is not the meaſure of 
Juſtice to executors or adminiſtrators, but ſerves only as a pretence 
to favour the heir, who either ought to have the money if there 
be no aſſets, or not to have it if there be afl-ts. And for the ſame 
reaſon his Lordſhip did not think it material, that there wanted 


the circumſtance of a perſonal covenant from the mortgagor to 


pay the money; for though the caſe of the adminiſtratrix of the 
mortgagee had been ſtronger with it, yet it is ſtrong enoug! 
without it. And his Lordſhip declared, that he had confidered 
the various precedents in this caſe which had been urged, whereof 
one did not come to the very point, there being a * great difference 
between a mortgage and an abſolute conveyance, with a collateral 
agreement to re-convey upon repayment of the pFchaſe-money. 
The other late precedents, which made for the heir, being con- 
trary to the more ancient precedents of this court, and to fome 
modern precedents alſo, ſeemed to his Lordſhip of no weight; 
his Lordihip being of opinion that all mortgages ought to be looked 
upon as part of the perſonal eſtate, unleſs the mortgagee in his 
lite-time, or by his will, do otherwiſe declare or ditpoſe of the 
ſame; and thereupon his Lordthip decreed accordingly. 2 Freem. 
Rep. 143, 144, 145. pl. 183. 10 July, 27 Car. 2. Thornbo- 
rough v. Baker. | | | 
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or execu- 
dor, there 
before the 
day or at 
the day of 
payment 
the mort- 
gagor has 
election to 
pay it to 
which he 
pleaſes, but 
that after 
the day of 
payment is 
over and 

the mort- 
gage forfeit. 
ed by law, 
though C- 
quity doth 
give the 
mortgagar 
relief ſo 

as upon tha 
pay ment 

of the mo- 
ney, he 
hall have 
his land, 

yet equity 
will not 
revive the 
eletion of 
the mort. 
gagor to 
pay it to 
the heir or 
executor, 
but then he 
tha!l be 
torced £9 
Fay it to the 
executor, 
becauſe it 
came out of 
the perſonal 
eſtate of the 
teſtator, and 
thither it 
ſhall return; 
but if in the 
mortgage 
neither heir 
or executor 
ismentioned, 
then after 


the death of the mortgagee the law determines it to be paid to the executor. And the money was de- 
Ibid. 20. pl. 12. Trin. 1677. S. P. held by Fit zh. C. accordingly up- 


on a demurrer, and cites Littleton's Reaſon. 1 Inſt. 204. b. becauſe the money went out of the mort- 


gazee's perſonal eſtate, and thither it ſhall return. 


And his Lordſhip took this further rule, that if the 


money be limited to be paid to the mortgagee, his heirs or executors at ſuch a day, there if the mortga- 
gor dies before the day the party has his election, if he pays it at the day; but if he does nat pay it at 
the day, then it is expreſsly limited to nobody, and this Court gives it conſtantly upon that reaſon to 


the executors, Rightſon v. Overton, - 


M 2 A2. 
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deviſe of 

al! hi: per- 
ſonal etate perſonal eſtate, &c. The money due on the mortgaged lands ſhall 
(33 above) go to the adminiſtrator, though the deviſe was to J. S. of all his 


was void, 


weczuſe it lands as above. 2 Chancery Caſes, 51. Paſch. 33 Car. 2. Winne 


was to his v. Littleton. 
execytors 
and he named my and N. B. The mortg aged lands were in the teſtator's poſſeſſion. 


149 Erecutors, 


Limitation Executor of 4 i e in tail of a erm, {hall have the term and 
0 he remainder-man. 2 Chan. Caſco, 210. Mich. 27 Car. 2. 
males is Warman v. Seaman. 

void and | 


Mall go to the executors, Ch. R. 11. in cafe of Lydda v. Vanlore. It being alimitation by way 
ot eſt ite and intereſt, and not by way of truſt. lbid Though a long leaſe be aſſigned in truſt tor 
J. S. and his heirs, yet it thall go to his executors... Agreed, 3 Cn. R. 362, — N. Ch. R. 133. 


* Chan, 43. Where upon a merigage payment is made to be to the heirs, 
1 eXecutor's, WC if the money had been paid at the day of payment to 
Turner, the heir, there it was well to the heir. But if it were not paid at 
E:ane, con- the day, then it ſhould return to the perſonal eſtate whence it 
N came, and all mortgages pertain to the perſonal eſtate, though 
mane-im fee. 1 Chan. Cafes, 221. Me! Car. 2. Noy v. 
Ellis. 
44- Lands ſettled in fee on truft to fell 5 much as truſtees ſhould 
. think jt, tor = Sommers of debts and legaci ies, and the ſurplus to his 
eaughter B. and her executors. Qu: ere, iſt, If the truſtees can fell 
more than is ſufficient? 2dly, Ihe daughter being dead without 
itue, whether the lands below to her adminiſtrator or heir? See 
Chan. Caſes, 280. Trin. 28 Car. 2. the arguments in the caſe of 
Popham v. Sir John Hobert. | 
45. Though the morigagors would nt redeem, yet the land was 
decreed to the executors againtt the heir. Vern. 413. in pl. 389. 
bun it dons cited as the catc of Noy V. Fitts, | 
10 2 DNN 
ere that mortgagor refu ſed to 1 aa but _ it was forieitel and enjoyed by mortgagee, yet decreed 
% oe pe;lonal e(t2* e and to gu to the adminiſtrator. Ch. Caies, 420, Mich. 28 Car. 2. S. C. 


ge cired accurdingly, notwitufta inding the following objections, viz. tt, That the concition was to Pay. 


6 the heirs, wm e—— . though there e were no debts» Arg. 2 Vern, 193+ Cites it as the caſe of 
Wet and Thornborough v. Notwortly. | 

46. Articles wvere fan a pura, and 6001. paid, but intereſt was 

paid for it by the teller till the CONVEFange executed; and the 

purchator paid rent for the premiſes. Contractor dies before 

the convevance made; the exccutor ſhall have the 6001. as part 


of the purchaſor's pertonal eſtate. 2 Chan. Rep. 138. 30 Car. 2. 


| Cotton v. Cotion. | 
f 155] 47. A rent-charge in fee ſubjed to a rodemptien was deviſed ; the 
mortgage money is paid; decreed the adminiſtrator of deviſee 
to have it, and not the heir. 2 Chan. Rep. 166. 31 Car. 2. 
Stewkley v. Henley. 

48. A. ſeiſcd of a paternal at in A. B. and C. and of mort- 
N. B. The paged lands in C. D. and E. deviſes all his lands in A. B. and C. 
or elſcaubere within the damiuimus, & c. Then he deviſes all his 


* 


But by Tre- 49. Heir of a mortgagec deereed to canvey the land te admini- 
| eee rater F I; though the mortgage was forfeited, and the 


er 


yo 
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tr 
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heir was in by deſcent, and no want of aſſets. Chan. Caſes, 50. f 8 
| gage ha 


Hill. 33 Car. 2. Ellis v. Gnavas. bon in poſ- 
feiiion and died oy he would nor have take: ff mortgage from the heir, there being no detect of atlets. 
Ch. Prec. 11. pl. 9. Trin. 1690. Filk v. Fiſk. 


But if the heir will pay the mortgage money and intereſt to the executor of mortgazee, he may have 
the benefit of forecloſure to himſelf, 2 Vern. Rep. 67. Clerkſon v. Boyer. ——— Chen. Cases, 167. 
JI v. Egerton, contra. 3 Ch. Rep. 63. 5. C. S. P. 2 Vern. 67. cites it decreed in 
eale of Gobe v. E, of Carliſle. 


50. Where lands are mortgaged for payment of money, though Vern. 412. 
the e be in a 2 A and though the money be made Canning v. 


Hiek s. 
pr alle tO mortgage and his Heis Sy yer the In onecy 18 alw a5 1 C- 2 Ch. Caſes, 
counted part of the pcrional cftare, and thall go 70 executors or 187. 5 ©. 
— B. ales 
adminiſtrators whenever redeemed, and nt t5 the 2 Chan 3 > 
4 PE 3 i: — 
Caſes, 5 2. Paſch. 33 Car. 2. Wynn v. 1 borough v. 
| | Baker, S. P. 
but there the difference is taken between a mortgage and an abſolute conveyance with co:lateral ge 
ment to reconvey. S. '. Fin. Rep. 305, Irin. 29 Car. 2, Noy v. Bejuſtane. Ibid. 318 
Ga:dner v. Hatton, 8. P. And b th ugh the lands deſcended to the heir ar law, and the money pa 4 
to him 1o years ſince, yet upon a bili by the cxecutor of the mortgagee the money was decreed to the 


caccutor, but without intereſt. 2 Vent. 348. Trin. 32 Car. 2. Turner's caſe. 


51. Where a mortgagee dies and makes no deviſe of the lande 3 


he has 17 merigage, th cy {hall £O to the CxXecutor z 5 Per Finch C. 


Vern. 4. Paſch. 33 Car. 2. Winn v. Littleton. 


52. Mortgages in fer of copybold, after failure of payment zb ad- Vern. Rep. 


niilted tenant, and died ſeiicd, and her Feir was admitted, and died 4 — 


ſeifed, decreed that the next heir of the mortgagee (there being no cree.—S. C. 
debts owing) ſhould have the mortgaged premiſes, and not the ad- 3 Alg. 
Ern. 412, 


miniſtrator of the mortgagee. 2 Chan. Rep. 242. 34 Car. 2. * 
Turner v. Crane. 1 | though two 
| deſcents 
were caſt, and more due than the value of the «Fate, and the mortgagor by his anſwer refu ed t redeem, 
and ſubmitted to be forecloſed. Decreed and affirmed on appeal, that it ſhall goto the executor, th-re 


being no forecloſure nor releale of the redemption. 2 Vein. 367. pl. 329. Mich. 1699. Tabor v. 


Grover. 


2 Freem. Rep. 227. pl. 298. 5. C. decreed at the Kolls. 


53. Bond given by one parcener to pay the other, his executors, 
Or adminiſtrators, an annual ſum during the life of J. S. for 94velty 8 
of partition, ſhall go to the executors and not to the heir. rent, bur 


agreemen', 
and ſo had eiction either, to pay it or forfeit his bond. Ibid. 


1151 


54. Trigſtces purchaſed lands in ſee-fimple with infunt's money ; 2 Vern. Rep. 
22 . . 3 5 - Cites 
the infant dies in his minority; this ſhall be accounted part of the 2277.5 


perſonal eſtate, and go to his adminiitrator, 2 Chan. Rep. 377. caie, S. P. 

1 Jac. 2. Winchelſca v. Norchit. —PDennis v. 
| Badd, cited 

2 Vern. 193. Per Jeftries C. If the truſtees had come here and got a decree Fu the vorchaſe, this 
Court would have maintained its own decree. Vern, 436. Winchelilea v. Norclift, 2 Chan. 
Rep. 367. 377. S. C. & S. P. decreed accordingly, with the aſſiſtance of the judges 2 Freem. 
Rep. 95. pl. 105. S. C. ſays, that as to this point the Court was doubtful, but ſeemed to incline 
that it ſhould go to the heir, and not return to the perſonal eſtate, there appearing nv fraud in the 
truſtees, 


Vern. 133. Hill. 1682. Hulbert v. Hart. only abare 


55. The executor af: a mortgagee in fee ſhall have the benefit of 
fuch mortgage, viz, the land, and not the heir, though the land 


MN 3 be 


Becauſe here 


3295 n 


8 


SY RE 


— 


3 "i "F 
g* + #% wr 


ese 


r 


. > 225 
* — 3 23 


A rr 


— 


r ee 


N wn 
So 


* = 
S 


151 Executors. 


tor or ad- 


be deſcended to him. 2 Chan. Caſes, Mich. 2 Jac. 2. Canning 
v. Hicks. | | 
56. The queition was between the heir and executor of a free- 
man f London, which of them had the right to a carne, viz. the 
bereft of a licenſe from the Id. mayor and aldermen for the 
keeping of a cart. Defendant plcaded that the /icence was a term 
for ycars, and a perſonality, and therefore belonged to him as 
executor. Lut the Court over-ruled the plea, and ordered to 
anſwer the bill. Mich. 1688. per Jefferies C. 2 Vern. 83. Hunt 
8 hy 
mid. The 57. A mortgage in fee vas forfeited, and afterwards the mort- 
NE her gages ed. Decreed, that if there are not offets ſufficient to pay the 
this is now teffater's debts and legacies, it ſhall go to the executors ; but where there 
tie conſtant is a perſonal eſtate ſufficient for the purpoſes aforeſaid, it thall go 
practice, to the heir. Neli. Ch. Rep. 162. Hill. 1 Will. 3. Anofi. 


having been 
cf:en ſo decretd fince that time. 


2 Freem. 58. Committees of a lunatic inveſt part of his perſonal eftate in a 
. purchaſe of lands in fee; it thall be deemed as perſonal eſtate, and 
as held that decreed an account, and the land to be ſold, and to be divided as 
the execu- perſonal eſtate among the next of kin. 2 Vern. 192. Mich. 1690. 
minittrator Awdly Yo Audly. 

ſkall have the benefit of the purchaſe and not the heir, becauſe it ſhall not be in the power of a guar- 


dian or truſtee to change the nature of the eſtate from a perſonal into a real eſtate of inheritance. 
4 Ficem. Rep. 114. pl. 126. Mich. 1690. S. P. held accordingiy. 


59. F. had a mortgage in fee, which was forfeited, and dewiſed all 
his mortgages to T. whom he made executsr. T. proves the will, and 
dies inteſtate. W. R. takes out adminiſtration de bonis non to F. 
and alſo adminiſtration to T. and brought his biil againſt the 
mortgagor. The heir at law of F. and T. had bought in the 
equity of redemption. "Though there was no defect of ailets cither 
of F. or T. without this mortgage, yet the mortgage thall go to the 
executor ; but Li. Commithoner "Trevor ſaid, that , the mortgagee 
had been in paſliſſian, and dic fo, he would not have taken the mort- 
gage from the heir, there being no defect of aſſets. Chan. Prec. 11. 

pl. 9. Trin. 1690. Fiſk v. Fiſk. 5 
A ecpyhold 69. A cepybeld is granted to three ſucceſſively, but no cuſtom proved 
w the firit taker had the power to diſpoſe of the whole, nor 
5% the that the firſt taker paid the purchaſe-money. This ſhall not go 
life of A. to the executor of the firſt taker, but ſhall go in ſucceſſion. 


. 2 Vern. R. 264. Paſch. 1692. Rundle v. Rundle. 


teſtate. His ad mini ſt rator ſhall have the eſtate during the life of B. and C. Verne. 415. pl. 304. Mich. 
1656, Howe ve Howe, S. P. per Cowper C. Ch. Prec. 473. Palch. 1717. Piggot v. Penrice. 


L 1521 Gr. A. has iſſue two ſons, B. and C. and two daughters, M. and 
N. and by will devi/zd to M. and N. 3 50 l. a-piece, and ordered that 

it ſhould be laid our in g puch iſe of lands by his executors within a 

year after his deccaſe, 7 the uſe of MH. and N. and the heirs of their 

two bedier, and if either die bejare marriage, then 1501. part of the 

Porlian of her /5 dying, or if the 11001, ſhould be laid out in _ 

: | | | en 
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then ſo much land as ſhould be of the value of 1591. ſhould go #9 
the ſurviving ter, and the remaining 400l. or land of that value, 
if the purchaſe be made, ſhould go to his two ſons, equally to be 
divided between them and their heirs. M. died unmarried. N. 
ſurvive), and married J. 8. The ſons died without iffue, and af- 
terwards N. died without iſſue. The money was not laid out in 
land, but the heir at law claimed the whole 1100]. as land, be- 
cauſe, had it been laid out, the land would have deſcended to him, 
But decreed the c501. and 1501. to the Euiband, the admini- 
ſtrator of N. 2 Vern. 284. Hill. 1692. Abbot v. Lee and 
Cuthbert. 

62. An eſtate pur autcr vic, Gough for lives, whether freehold 
er copyhold, or an office, thall go 7o the executors or adminiſtrators, 
and it had been fo adjudged as to a prothonotary's othce, and the 
caſes of CHYNNE AND BROMUPTIEL D, CLARK AND Davis, How axpD 
How, were cited, per Cur. 2 Vern. 205. pl. 249. Paſch. 1692. 
Rundle v. Rundle, 

63. Upon an appeal from the Rolls the cafe was, that a mort- 
gage was made of a copyhold eftate by a ſurrender theregf to one M. P. 
20% was admitted tenant, and died in 1690. T. P. her ſin and heir 
and executor entered, and was alſo admitted, and by his will, but with 


cut any ſurrender to the uſe of his will, deviſed to the plaintiff, who 


avas alſo adminiſtrator de banis non to M. P. The defendant was heir 
at law both to M. and T. P. and would have this to be taken as a 
real eſtate, being ſo long ſince forfeited, and 7709 deſcents caft, and 
more due than the value of the eftate, and the mortgagors by anſwer 
refuſing to redeem, and ſubmitting to be forecloſed, and the deviſe of 
T. P. to the plaintiff void at law for want of a ſurrender to the uſe 
of the will. But decreed at the Rolls to the plaintiff as admini- 
ſtrator de bonis non to M. P. and the decree was affirmed upon 
the appeal, there being no forecloſure nor releafe of the equity 
of redeinption. 2 Vern. 367. pl. 329. Mich. 1699. Tabor v. 
Grover. | 

64. Where /ands are deviſed to the executors to be fold for ſeveral 
purpoſes, and the ſurplus 1s expreſsly deviſed to them, there can be 
no reſulting truſt for the benefit of the heir. Chan. Prec. 94. 
pl. 83. Paſch. 1699. Dormer v. Bertie. 

65. Mertgagor releaſed to the heir of mortgagee. in fee, the mort- 
gage being forfeited. The adminiſtrator ſhall have the benefit of 
that eſtate, though there are no debts; Arg. 2 Vern. R. 193. 
pl. 175. Mich. 1690. in caſe of Audley v. Audley. 

66. If a mortgage be forecloſed, or that the mortgage be of ſo 
ancient a date as in the ordinary courſe of the court it is not re- 
deemable, yet if the mortgagee be not actually in poſſeſſion, it ſhall 
be looked upon to be a perſonal eſtate; Arg. 2 Vern. R. 193. 
pl. 175. Mich. 1690. in caſe of Audley v. Audley. 

67. A. deviſed his lands to truſtees and their heirs, to divide the 
profits equally between B. his wife, and C. his daughter, during the 
wife's life, and after: to the daughter in tail, remainder over. The 


daughter dies. This is a tenancy in common between mother and 


daughter, and during the mother's life the daughter's moiety nei- 
| M4 ther 


2 Freem. 
Rep. 227. 
pl. 298. S. C. 
and the 
Maſter of 
the Rolls 
gecreed the 
defendant 
the heir te 
COnveys 


Ld. Raym. 
Rep. 721. 
S. C. held 
and decreed 
accordingly. 
— \ ms.'s 
Rep. 34- pl. 
PO S. C. the 
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Mater of ther deſcended nor reſulted to the heir, but was an intereſt undiſ- 
po ſed of, and * in the nature of a tenancy pur auter vie, and belonged 
B. and C. to the daughter 3 adminiſtrator; per the juſtices of C. B. and 


ere pinte- docreed accordingly. 2 Vern. R. 430. Hill. 1701. Philips v. 


r s, and 
tat ail ſur- Philips. 


vives to B. Upen appeal Ld. C. Semmers held, that B. and C. were tenants in common, and that 
©.'s eſtate d-terminin s by her death, the remainder-man or reverfioner had right to that moiety. rh 
FEM Ws ght, dn a re-hearin: £y Was of opinion, that an eſtate by implication did ariſe to B. in 


ru er C.'s death. On a reference to the court of C. B. they conceived that B. and C. were 
ten ants in com — bg and that C. had an eftate pur auter vie, which on the ſtatute of __ (which 
takes away ocn p. ncy) cug cht to go to C. 's admi niftratrix, Viz. to B. the mother, and that C „ had 108 


@*, eftate rail in the truſt, for th a mergers are odious in equity, and never allowed unleis for ipecial 


Fan. Free. 68. A. dies inteſtate, 155 a wife and tao daughters. After 
Ki.dery, his deceaſe 4001. is found hid. The widow laid out this money in 
Miwars, land, and ſettles it to herſelf for life, remainder to her two 
3: C. ce daughters in tail, ainder to her own right heirs. The admi— 
>. caug remainder to her o g 8. 

Ba niſtrators of the dauphters claimed two thirds as perſonal citate, 
we Rels, and witneſſes proved that the ſame 400l. was inveſted in this 
Fn chaſe. Matter of the Rolls decreed for the adminiſtrators 


cree ice : . 5 12 
by Le. K. againſt the heir at law of the widow, but Wright K. reverſed it, 


Wrisbt 2: this being within the rcaſon of KIREK v. W EIB, lately aſſirmed in 


gn pa arliament, that money had no ear-mark, and could not be followed 

Kick v. when inveſted in a purchate. 2 Vern, 449. pl. 404. Mich. 
Veep, 1702. Kendar v. Milward. 

| 69. The mother, as guardian 10 her ſon, receives rents, and 

with the money paid of bond-debts, but took aſſignments f he 

bonds. The fon died an infant, without iſſue, The mother brought 

her bill againſt the heir to diſcover aflets by deſcent to ſatisfy the 

money due by bond, the claiming the rents and profits as admini- 


frratrix ts her feu. Per Cur. the guardian is not compellable to ap- 


ply the proſits of the eſtate deſcended on the infant heir to pay off 


the bond- debts of his anceitor. 2 Vern. 606. pl. 544. Hill. 1707. 
Waters v. Ebrall. 

70. An amuilj is the only perſonal intereſt that can be thought 
of which is deſcendible to the heir; Arg. 10 Mod. 237. Patch. 
13 Ann. in caſe of Roper v. Radcliffe. 

82 Deviſe ef lands to an executor in truft, and to the intent that 
te fame, er fo much theresf ns ſhould be needful, fhall be fold for pay- 
ment of 22 and legacicc. This is a beneficial legacy to tle exe- 
cutor, and not a rcſulting truſt to the heir, and parol evidence 
being admitted. Feb. 15th, 1710. Dockſey v. Dockſcy. 

71. A term conveyed as a fee by leaſe and releaſe to J. S. and 
his heirs, by the word grant, &c. though it cannot operate as a fee 
to go to the heirs of J. S. yet ſhall go to his executors and admini- 


ſtrators; per Ld. Cowper. Chan. Prec. 480. Hill. 1717. Mar- 


{hall v. Frank. 
Fber the 72. An executor has not the ſame right to the perſonal eſtate 


father is a : 
bnd to 28 the heir at law has to the lands, becauſe an executor is no more 


ki. elect than a ſriſtee made by the teſtator, but an heir is to fit in the ſeat 
ſon 2n2 lies, of his ance itorsz per Cur. 8 Mod. 126. PRO 9 Geo. Goodright 


the aſſets 
ar ſcend to V. Upie. | 
the lon, yet he hall have ſati:fation of the executors, Per La, Cowper. Gilb, Equ, Rep. 65. 


73: 
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Savil v. Savil. 
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73. A queſtion was, whether /2w manuſcripts are part of the 
perſonal eitate, or ſhall go to the heir ? but the Court decided no- 
thing in this affair, becauſe all conſented to have them printed 
under the direction of the Court, without making any profit of 
them. 10 Mod. 530. Mich. 10 Geo. Atcherley v. Vernon. 

74. A granary built on pillars in Hampſhire is a chattel, and 
goes to the executors, and may be recovered in trover. This ſhall 
be underſtood according to the cuitom of the county; coram 
Eyre Ch. B. Summer allizes, 1724. apud Wincheiter, | 
| 75. One deviſes lands to truſtees in fee, in truſt 79 apply the projits 
until ſale for the benefit of his four children, and the ſurvivors, and 
ſurvivor of them equally ; and on further truſt, that as ſoon as the 
truſlees ſhall ſee neceſſary, for the benefit of the children, they Should 
fell the premiſes, and apply the money for the benefit of his four children, 
equally to be paid at 21, or marriage. A. the eldeſt of the four children 
attained 21, and married, and died without iſſue inieſlate, leaving a 
wife. Decreed, the land being in all events devited to be ſold, 
though the time for ſale was left to the executors, was perfonal 


eſtate, and A. g widow muſt have a motety of A. g ſhare, and the projits 


of the land until fale mit go as the money arifing upon the fale would. 
2 Wms.'s Rep. 320. pl. 92. Hill. 1725. Doughty v. Bull. 

76. Mr. Savil, of Midlev, in the county of Y ork, /ettles lands of 
42500]. per ann. upon his marriage with Mrs. Banxs, pan the fit 
and every other ſon of that marriage, in tail jucceſſtvely, as uſual in 
marriage ſettlements, and dies, leaving {ue one /on and one daughter, 
both infants, and their mother their guardian. Ihe ſon, about the 


age of 20 years, fell into a conſumption, and about five months 


after was given over by his phyſicians, as paſt hopes of recovery, 
and not likely to live to the age of 21 years. The defendant, his 
mother and guardian, about te months before his death, which hap- 
pened at his age of 20 years and 7 months, grves order fer felling 
a great quaniity of timber without her ſon's privity or content, and 
in that ſpace did fell timber % the value of 55001. or Gl. in an 
improper ſeaſon of the year, and in à waitetul manner, in order to 


increaſe her ſon's perſonal eftate, which was divided at his death be- 


tween her and her daughter, as next a-kin by the ſtatute of diſtri- 
butions. The 3% was brought by plaintiff as next in remainder 
againſt the defendant irs. Savil and her daughter, to have an account 
and fatisfaction for the money raiſed by the ſale of this timber, 
upon the foot of fraud, that the mother felled this timber without 
the privity and content of her fon, in prejudice to the remainder- 
man and his inheritance. King C. was of opinion, there was no 
relief in equity in this caſe 3 tor this was a court of equity, but 


not of honour, that the infant, being tenant in tail, had a right 


to the timber growing upon his inheritance, and when ſevered 
from the foil became a_chattel mtereit in him, and conſequently 
would go to his repreſentatives, and the felling the trees without 
his order or direction makes no alteration in the cafe, be it done 
by a tort-feaſor or treſpatior, or by tenant in tail himſelf, the law 


is the ſame. Bill diſauſled quoad hoc. Ms. Rep. July 8, 1727. 


77. Peti- 
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154 Executors. 

. reti ion by Sir R. Raymond Ch. J. and Edward Ventris, 

Eſq. adminiſtrator with the will annexed of the late Ld. Ch. }. 
Holt, and truitees appointed by the Court to execute the truſts of 

the will, the executors and truitees appointed by the will having 

re abanced the truſt, for the directions of the Court upon this caſe. 

By the decree, rhe reſidue of the teſtator's perſonal eflate was to be 

laid out in the purchaſe of land, ts be ſettled according to the direc- 
tions in the will, and until proper purcho/os could be made, the money 
<gas to be put ove in government or other ſecurities, with the ap- 
1 - probation of the maſter, and the inter ef of the money was 0 be 
| paid to the truſtees, to be accounted for by them to ſuch perſons as ſhould 
fſucee(}; vely be entitled to the rents of the land's when prerchajed according 

| [ 155 ] to the will, &c. Part of the truſt- -money was inveſted in South- 
Sea annuities. Mr. John Holt, being tenant for life (with remainder 


x 
; 


to his brother, Mr. Roxuland Holt), died 2d Fanuar „ 1728. Lady 
| Jane Holt, his ꝛwideto and admin: itra trix, claims an apportionment of 
- the half year's dividend, or annuity due, and paid at the Lady-day 
next after her B. ofband” s death, as intereſt due to him at the day of his 
death. On the other hand, Mr. Rowland Holt, as next in re- 
mainder, inſiſts, that in regard his brother, Mr. John Holt, the 
tenant for life, died before Lady-day 1729, when the half-year's 
- dividend or annuity became due and payable; ; that he, as next in 


- 
IONS cv. — — 
+. g 2 3 


| remainder, is entitled to the whole dividend, as he would have 4 
been to the whole half year's rent, if the money had been laid out 
N in land. It was ordered, that the faid Half year's dividend ſhould be ; 
| apportioned by the truſtees, and that ſo much thereof as by compu-. "1 
| tation was due to Mr. John Holt, at the day of his death, ſhould / 
+ | be paid to Lady Jane, his adminiſtratrix, and the reſidue to Mr. ( 
| Rowland Holt, the next in remainder, for that theſe annuities e 
are in the nature of intereſt, which, though payable but half J 
| yearly, as intereſt is often reſerv ed on mortgages and other ſecu- n 
] Tities, yet where intereſt is given for life, it is always computed - 7 
| to the day of the death of the tenant for life, or to the day of 1 
| paying off the principal. But as to another c/aim of Lady T7 
Jane Holt, as adminyIratrix lo her huftand, as to the growing intereſt | th 
5 4 of Good. S. S. annuitiet, which were Pld 1 by the truſtees, 12th Auguſt th 
| 1727, in order to raiſe money for a purchaſe » from the Lady-day next te 
| before ſuch ſale, the Court was of opinion, that ſhe was not intitled te 
| to any allowance for intereſt of that ſum, though the truſtees de 
| having purchaſed the ſame in the middle of the half year, when Ml 
[ three months intereſt had incurred upon them, and Mr. John Holt th 
N had made an allowance for ſo much intereſt as was incurred at to 
| | the time of the purchaſe out of his eltate for life, and the ſums ſo : 
deducted by the truitees out of the next dividend was added to ter 
the principal truſt-money, yet the Cort abauld not make her any -# of 
= Inwance for the intereſt incurred from Lady-day 1727, to Auguſt 1 fai. 
following, when the annuities awere ſold, becauſe they being fold to ls the 
1 à purchaſe of land, Mr. John Holt, the tenant for life, would be in- tell 
' titled to the growing half year's rent at Nichaelmas in lieu of intereſt, Ch; 
1 and ought not to have both, per Jek ell Maſter of the Rolls. MS. Rep. par 
i Hill. Vac. 3 Geo. 2. at the Rolls, ex parte Raymond Ch. J. and the 
1 Mr. Ventris. 
| 73, One 
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78. One poſſeſſed of a term for years deviſed it 7 4. for life, 
remainder to the heirs of A. It feems that this ſhall, on A.'s death, 


1 go to his executor, and not to his heir. 3 Wms.'s Rep. 29. Hill, 
4 Vac. 1729. Davis v. Gibbs. 
a . An executor in truft for an i- infant of a leaſe for 99 years, de- 
— 1 n on three lives, on the brd's 7. uſing to renew but fer lives 
7 2 abſolutely, complies with the lord, and changes the years into lives. 
„ 1 On the infant's dying under 21 and inigſtate, this thall be a truſt for 
- his adminiſtrator, and not for his heir. 3 Wms.'s Rep. 99. Hill. 
N Vac. 1730. Witter v. Witter. 
1 = 80. A deviſe in the following words, As to my temporal eftate I 
7 7 bequeath tg my nepheaw T. ( the teſtator's heir at law ) 5ol. then, after 
g 5 ſeveral legacies, ſays, and all the reſt and refidue of my eſtate, goods, 
y and ae avhat/gever, I give and bequeath 1 my Irving wife AM. C. 
y = whom 1 make my full and ſole executrix. This is a devite of the 
f = fee-{imple eſtate of the teſtator. Caſes in Equ. in Ld. Talbot's 
5 E Time, 284. Trin. 7 Geo. 2. Tanner v. Morſe. Go 
4 : 81, The teſtator F. NI. by his laſt will deviſed as follows: Im- 
1 EE primis, I deviſe, give, and bequeath, all and ſingular my meſſuagesy 
@ 755 lands, and hereditaments whatioever, and whergſocver, in the 
s = counties of Norfolk, Suffolk, and Cambridge, unte my fif er E. NM. 
in 15 and to her heirs and aff igns for ever, upon truſt, that the fame ſhall le L 156 J 
e 18. fold by her or them, for the beſt price that can be gotten for the ſame, as 
it 5 ſoon as conveniently can be after my deceaſe; and that out g of the mo- 
be 1 nies ariſing therefrom, all my juſt debts, of what kind ſoever, be paid, 
3 4 and after payment of my debts I deviſe, out of the remainder of money, the 
14 : ſum , gool. to my faſter Mary Bainbrigg, and alſs 5col. to my fiter i 
lr. ä Girt's children that ſhall be living at the time of my deceaſe, t9 be di vided 
es 5 equally between them; and alſo g ool. to my ne *phew Nicholas Mallabar, 
If | his heir at law; and alſo pool. to be divided amongſt the children of 
7 IR my late brother James Mallabar, which thall be living at my deceaſe. 
od. - Item, after my debts and legac ies paid as aforeſc ud, and ff ebgeft to the ſame, 
. I give and bequeath all the reft and reſidue f my perjonal eftate unto my 
dy fifter E. M. whem I do hereby conſtitute and appoint ſole executrix of 
oft this my laſt will and teſtament. The plaintiff's counſel inſiſted, 
uſe that here could be no reſulting truſt for the heir; Iſt, Becauſe the 
os teſtator had given a legacy of 500). to the heir. 2dly, Becauſe the 
ed teſtator had directed his real eſtate to be fold for payment of his 
des debts and legacies, and had therefore conſidered it as a perſonal 
en e .ſtate, and after payment of his debts and legacies, and ſubject to 
olt the ſame, had given all the reſt and reſidue of his perſonal eſtate 
| at | to his executrix the plaintiff; but if it ſhould be conſtrued to be 
; {0 a reſulting truſt for the heir, the teſtator's intent would be ut- 
| to terly defeated 3 for then the perſonal eſtate mult be applied in eaſe 
* of the real, and fo the executrix would have but a troubleſome af- 
12 fair, without any benefit or conſideration, which could never be 
als the teſtator's intent; and in order to ſhew clearly that was the 
is teſtator's intent, it was inſiſted upon giving parol evidence. Ld, 
reſt, Chancellor decreed, that upon the will itſelf, independently of the 
ep. parol evidence, here was no reſulting truſt for the heir, and that 
and the executrix ſhould have the whole reſidue, after the ſale of the 


eſtate, 


Erccutors. 


eſtate, both of the money aiiſing by ſuch ſale, and of the perſonal 
elite. Caſes in Equ. in Ld. Talbot's Time, 79, 80. Paſch. 1735. 


Mallabar v. NMallabar. 


(J) What Things they thall have as Aſſignee. 


II. IF deviſee be of a legacy 79 one and his affigns, and deviſce 
dies before payment, the adminiſtrator ſhall have it as 
aſſignee. Hill. 14 ſac. B. R. per Cur.] 

ee tit. [2. If the condition of an chligation be, that if the C. „ligor pay 
Penn 201. 10 fuch a perſon as the oblegee, by his laft will in wr ting, ſha 1 
appoint * it to le paid, then the Obligation to be void; if the obligee 
appoints 10 perſon to whom it ſhall be paid, but makes his laſt will, 
H. „ pl. and makes evecatorg thereby, yet the 201. thall not be paid to tl:e 
ee ee EXECUtors 3 for here it appears that this was to have been paid 
"Si 4% an aigner in deed, I be made by the obligee by his appointment, 


—2 Vern. 
81. Arg · and Sos to an a/gnee in law, Hob. 14. ns Curiam. PLEASE 


it S 1ol . : 
EOS > SGAINST STILEMAN-] 


g. pl. I» 
. 


3. If a man be 62 1 1 1 a true coed Sc. to J. N. or 1 


| ofſignee at the end of 20 years, and he makes an executor and dies 


L157] before the end of 20 years, there the obligor is bound to deliver a 


| true rental to the executor; for he is aſſignee in law; quod nota 
5 per Engleſield, Shelly, and Willoughby. Br. Deputy, pl. 1. cites 
{ H. 8. 2. 
. 4. A. made a leaf» 1 B. for liſe by indenture, in which was a pro- 
| '# | w/o, that i the eee died before the end 5 of 60 years then next en- 
| / | = ſuing, that Vu exec or -ſbould have and enjoy, as in the right and title | 
i of the lefjee, for term ot /o many of the years as amounted to the whole c 
| number of 60, fo that the commencement of the ſaid 60 ſhall be = 
| accounted from the date of the faid indenture. The leſſee made 3 
N two executors, and died. One of them entered into the land. Ii 
And the opinion of the Court was, that no leaſe for years was * 
5 | made by this proviſo in the Jefſee, nor by remainder in his exe— : 
cutor, becauſe nothing of the taid term was limited to the leſſee CI 
? for life = remainder to him and his executors. And. 19. pl. 38. Shs 
Trin. 3 & 4P. & M. Gravenor v. Parker. _- 


5. A leafe for years was made thus, viz. This indenture betaveen 
T. of the one part, and V. his wife and their children lawfully begotten 


| 
4 at the aſſigument of the ſaid F. of the. other part. The queſtion was, 
| if Lucy, the daughter which the huſband and wife had at that R : 
| time, was a party to this indenture, and ſo took the term? or if ode 
1 another fon of F. whom he afterwards made executor, ſhould 3 
have it? Wray J. conceived that by thoſe words, viz. (at the aſſign- rom 
| ment of F.) he had reſerved a liberty to make his fon a party, and 3 
becauſe he had not aſſigned him, that he took nothing. The opi- Pp P 
f nion of the whole Court was, that he defendant, who claimed by the lo 


executor, ſhould have the term, and not the pleintiff, who claimed by ſuch ; 
U the daughter; and judgment accordingly. 4 Le. 64. pl. 158. Trin. 
ö 27 Eliz. B. R. Trecarram v, Friendſhip. 


3 
* 75 * 
- , C. Ou 
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6. One was bound to ſtand to the award of two arbitrators, 
who award that the party ſha!l pay unto à ranger, or his , 
2001. before ſuch a day. The ffranger before the day dies, and . 
takes letters of adminiflrotion, It was the opinion of the whole 
Court, that the money ſhou}( by paid to He adin! miſt alor, Tor he 
is aſſignee ; and by Gawdy J. if the word (aſhgnee) had been left 
out, yet the pay ment ought to be made to the adminiſtrator; quod 


Coke athrmavit. Le. 316. Pl. 443. Paſch. 30 Eliz. B. R. Anon 


7. In trover Sc the defendant juſtified, for that one J. WI. _ 4h. 
7 ſeiſed in fee of land in D. and f 8 a reutrebarge during the 10 18 555 


ife of M. wife ef A. which A. died intetate, and M. was his admi- Mo. 66 
KA atrix, and the defendant, as ſervant, losł a u Weg in the ſaid land Fl. og. 
for the ſaid rent by command of M. and impounded them there, 
47 traverſ:s the taking 17 ( my 77 her Þ [ace 7 it Was k eld 11 210n de- Yelv. Qs 
murrer ; for the inducement is not luci cauſe of f juſtification 1 BG 
for taking the diſtreſs, becauſe this rent was determined by the 
death of A. by reaſon Here cannot be an 2 Freut, and M. is 
not alhgnee by the taking adminiſtration. For none can make a 
title to rent to have it a, gainſt t the termin unieis he be party to 
the deed, or conveys a a ſuffic ent title under it; and fo judgment 
was for the plaintiik. Cro. E. 901. 44 & 45 Bia. B. R. Salter 
v. Butler. | 

8. An adminiſtrator cannot tare by the word Mes, as an aſ- 
ſignee, becauſe he comes in by the ordin: ary, who is a ſtranger ; 
but it is otherwiſe of an exccutor, for he comes in by the act of 
the party; and fo a huſband comes in for his wife. Per three 
juſtices. Ow. 125. Mich. 41 & 42 Elis. C. B. in caſe of Sparke 

v. Sparke. | | 

9. Executor ot leſſee for years is not in as aſſignee, and therefore 
in debt brought. againſt him for the rent, if lie pleads that he re- 
fuſed the term, judgment will be «gain{t him; whereas if he was 
in as allignee, he might avoid and waive the term, but here he is in 
in privity contract. Lat. 261. Arg. cites Hill. 15 Jac. C. B. L158 ] 
Heydon and IIudſon, and Patch. 17 Jac. B. R. Manly v. Moody, 
that he cannot refuſe the term. 

10. It A. covenants 19 make a leaſe to J. 8. and bis ent by 
Chriſtmas, and J. S. dies before that time, and before the leaſe 
made; the leaſe muſt be made to his executors, as his athgns 
repreſenting his perſon. Went. Of. Ex. 100. 


ork II. Condition to pay feoffor or his af, ignee ; the payment muſt be 

711013 made to the executor. Went. Otf. Ex. 100. 

Was, 12. Leoſe to A. and his aſſigus during the life of B. ſhall not go 

that to the executors of A. Went. O#. Ex. 100. 

or if 13. Grant of the cffody of on idect paſſes an intereſt to the exe- Vern 9. pl. 

ould cutor of the grantee. For the king has the ſame intereſt in an 4 mage 

lign- ideot that he had in his ward, which al ways went to the executor Ld. Chaa- 
and of the grantee; but it was otherwiſe of a lunatic. 3 Mod. 43. cello in- 

 OPt- Paſch. 36 Car. 2. B. R. Prodgers v. Frazier. eee, a 

by the be granted to a man, his executors, adminittrators and aſſigne, and 2 there was no precedent of any 

2A by ſuch prant, and that what never was, never Ou cht to be. —[bid. 137. pl. 129. Hill. 1825 . 
Trin. Ld. N. North refuſed to do any thing in. it till the validity of the p wane was determined in 2 legal trial, 


and therefore directed the plainüff to bring %'s -;eQment cuſtodiæ to be tried in B. K. the noxt term 
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And the defendant to admit that the plaintiff was once in poſſeſſion, - 


2 Chan. f 
Rep. 374» 
$S. P. Per 
Curiam in 
„. 
2 Salk. 309. 
pl. 13. S. C. 
adjudged 

1 —— 


LA. Raym. : 
Nep. 353+ S. C. held accordingly. 
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14. Upon a fine the % of lands was limited to A. for 80 years, 


avith a prwwer 10 41. and his aſſigns to make leaſes for three lives, to 


commence after the determinati;n of the ſaid term. A. aſſigns over 0 B. 
B. died, and makes C. his executor, who aſſigns over to D. who made 
the leaſe for life, which was the effate in quęſtion.- And the queſtion 
evas, whether or no D. was ſuch an agu of A. as had power to 
make this leaſe, or whe! her it ſhould extend only to the immediate 
aſſignees of A. And the doubt in this caſe was the greater, becauſe 
here was a deſcent upon an executor, who made the eitate over 


to him who made the leaſe z and the caſe in Hob. 11. PEASsE v. 


STYLEMAN was cited, where an executor or an adminiſtrator in 
ſome caſes ſhall not be ſaid to be a ſpecial aſſignee. But all the 
Court ſeemed to incline to the contrary z and that D. ſhall be ſaid 
an aſſignee well enough to this purpsſe ; and fo ſhall any perſon that 
comes to the eſtate under the fir Yes though there be 20 mean afſign- 


ments, And afterwards in Michaelmas term following judgment 


was given accordingly. Freem. Rep. 476, 477. Trin. 1679. 
Pl. 654. How v. Whitebank. 0 | 
15. Leffor covenants 79 build a new houſe for leſſee and his 
aſſigns; executor is aſſignee. Lat. 261, Hill. 3 Car. Iremonger 
v. Newſam. 5 | | 

16. Where a perſon intitled to a ſhare of inteflate's eflate dies before 
diſtribution, and within the year, there is an intereſt veſted, and his 
7 ath ball go to his execut;r or adminiſtrator. Per Cur. Vern. 403. 
Trin. 2 Jac. 2. in caſe of E. of Winchelſea v. Norcliff. 

17. Adminiſ'rator of aſſignee of a term was ſued as aſſignee, 
and not as adminiſtrator of aſſignee of lefſee, and held good, 


Carth. 519. Paſch. 12 W. 3. B. R. Tilney v. Norris. 


18. Defendant did covenant to ſerve the plaintiff*s teſtator and his 
aſſigns fer eight years, and the queſtion was, whether the plaintiff 
as exccutor was aſſignee in law? for by the agreement it is not 
fixed to the perſon of the teſtator, for if it were, the executor 
ſhould have it, and it would be aſſets in his hands. See Plowd. 287. b. 
288. a. And it was faid, that if the executor did fet up ſuch a 
trade as the ſervant was to be employed in by the covenant, it 
ought not to determine by death of covenantee. Secus it were 


hard to transſer the ſervant to another ſervice, and ſq it was ſaid 


it would be in caſe of an apprentice, and here it being averred 
the plaintiff uſed the ſame trade in which the detendant had cove- 
nanted to ſerve, he had judgment. 12 Mod. 650, Hill. 13 W. 2. 
Jaekſon v. Bridge. 1 f : 


2 Chan, Caſes, 70, S. Co 
Mich. 33 Car. 2. Ld. Chancellor thought the caſe of an ideot and a ward are not alike, | 


gran 
mitt; 


enter | 
pl. 91 

Int 
24 U 
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(1) What Things ſhall go to the Executor or 


Adminiſtrator. 


IIn reſpect of the Limitation.] 


Lr. 1 a man poſſeſſed of a lenſe for years deviſes the benefit of it Oro. J. 529. 
to A. his wife for fix years, and zhat J. my ſon, if he come 3 

bame, ſhall have the reſidue of the term, and if he do not then come . 

home within fix years, then W. my ſon ſball have it until J. does come S. C. 

home, and dies, and after V. dies within the fis years, and after F. 

does not come within the fix years. Though this was but a poſſi- 

bility to have the term, ſcilicet, if J. does not come within the 

years, and W. dies before that the poſſibility happens, yet his exe- 

cutor ſhall have it. For this was a pglſibility fixed in the teſtator, 

and only to be perfected by the act of God, without any act of 

the parties. For this is not like to a leaſe to be named by J. S. 

For there is not any perfection before the naming. Adjudged 

upon a ſpecial verdict. Mich. 16 Jac. B. R. SHREEves v. 

WRrROTTAM.] | | | 
[2. So if a termor deviſes his term 79 one, and the heirs males of Termo: for 

his body, and that if he dies without ifſue male to F. S. and J. S. dies 3 2 

in the life of the firſt deviſce, yet the poſſibility that he had to have B. if he 

the term by the deviſe ſhall go to his executor for the cauſe afore- foule fo 


laid. | Contra. Trin. 8 Ja. B. R. Rot. 439. Adjudged. long live, 


re malnder 
PRIckE v. ATMORE.] | to C. and 
; | tne heirs of 
lis body. C. died, living B. then B. died. The Court held that the executor of C. could not enter; 
becauſe C. had only a poſſibility and no inteteſt. Mo. 331. pl. 1118. Trin. 10 Jac. B. R. Price v. 
Almory.— 4 Le. 246. pl. 401. Price v. Atmore. 8. C. ſtates it that he made his wite executrix, 
and deviſed all his term and intereſt to ber, and that if ſne died before the term ended t ſhould remain - 
to C. his ſon, and the heirs male of his body. C. died. The wife entered and claimed as legatee, and 
aſſigned the term over. The executor of C. entered; but agreed that his entry was not lawrul; for C. 
ha only a poſſibility, but no intereſt, and the whole term was in the wife. Bulft. 191. 8. C. 
And Ibid. 194. per tot. Cur. the executor of C. ſhould not have this poſſibility, in regard that C. who 
had the remainder died befote the ſame bappencd, and was attached in him; and judgment accordingly. 
— . C. cited Cro. J. 510. in cafe of Sheriff v. Wrotham, as adjudged that juch a poſſibility of a 
term ſhall not go to an executor or adminiſtrator, but the Court held it not to be law, but cunceived the 
reſolution in Lampet's caſe, 10 Rep. 51. to be good law in this point. —— Sid. 188. in a nota at the 
end of the caſe of Cookes v. Bellamy ſays, that S. C. was cited as adjudged, that by the death of kim 
in remainder, living the tenant for life, the remainder is deſtroyed, it being contingent, and that in this 
ele Twiſden J. laid, that Lampet's cafe, Co. 10. was denied, 


| | 4 200-1] 
3. If a man ſeaſes land to another for 80 years if he fo long live, un admi. 


. , © St : . - Niitrator 
and if he dies within the term, that then immediately after his ee 


death the land ſhall remain to his executors for 21 years, and after have a 
the leſſee dies inteſtate, yet his adminiſtrator hall have the term ins li- 


. . . 0 . . p 4 
for 21 years. For the adminiſtrator is within che intent“ of the e 


grant. Tr. 43 El. B. R. between SPARK AND SPARK, ad- do an exe- 

1 Cutor ; as 
mitted. | | | : | he thall not 
enter for a condition, nor ſhall hav: rent nor benefit of an exception appointed to an executor, Mo. 666. 
Pl. 911. Mick. 44 & 45 Elz.  Sparke v. Sparke, | 

In this caſe the leſſee made lcale for 21 years and died inteſtate, and the adminiſtiztor brought debt 
aa all the allignee of the term tor thy rent, but «judged that the action did not lic, bcciule the exe- 

Curors 


160 Executors. 


cutors and aſſignus are to take by purchaſe the term for 21 years, and the term was never in the inteſtate 
himſelf to grant or diſpoſe, and there is no executor to take, and no affignee can take. Ibid. 
Cro. E. $40. S. C. adjornatur. Yelv. 9. S. C. but not adjudged. Ow. 125. S. C. ad- 


judged that the adminiſtrator ihould hold the term as a thing veſted in the executor, 


Ig. If A. leſſee for years of a ſmith's ſhop aſſigns it to B. and 
exvenants ⁊uith B. not to fell wheels for coaches to the Prejudice of 
A. er Bir aſſigns, and after A. dies, and adminiſtration is granted 
to his wife, who continues the trade in the ſhab, if B. after ſells wheels 
for coaches to the prejudice of the adminiſtratrix he breaks his 
covenant, for the adminiſtratrix ig an afſience to have benefit of 
this covenant. Mich. 9 Car. B. R. adjudged upon a demurrer. 
HIL I. v. Hawes, Intratur Tr. 9 Car. Rot. 1394. ] 

F. It was agreed that if a man leaſes land for term of li, the re- 
mainder over in tail, the remainder in fee to the tenant for life, and 
the tenant fr life did ⁊uaſt, and he in remainder in tail b. ought ac- 


* 
nn 
2 
” 


3 tion of V aſt, aud recovered and died without 7 iſſue before execution, his 
N executors ſhall have execution of the damages by reaſon of the 
4. judgment, and yct now the fee is veſted in the firſt tenant; for 
4 the damages were veſted by the judgment. Br. Damages, pl. 177. 


cites 50 E. 3. 3 
6. Tenant in doaber makes 9 þ 2r gears reſerving rent, and 


takes baron, the rent was arrear ; baron dies. Per tot. Cur. his 
executors ihall have the feu. Mo. 7. pl. 25. Mich. 3 E. 6. 
Anon. | 
S. P. per 7. Where a ſum of money 15 bequeathed 6 T. S. to be paid when 
Cur. obiter, he is at the age of 21 years, and he dies before the time, his executors 


Carth. 52 
Trio 3 W. ſhall have the legacy, and ſhall ſue for it preſently, and not expect 
to the time when the infant, had he continued alive, ſhould have 


4 & . in 
N 3 3 been 21. And Dr. Aubrey, who came into court to inform the . 
4 Bill. 36. Juſtices what the civil law was, declared it to be ſo. Le. 278. in ] 
I — 5 pl. 376. Hill. 26 Lliz. B. R. in Lady Longs calc. | 6 
# Ward v Downirg. : 
# | 
. 8. A. deviſed lands to his wiſe for life, then to B. his ſon and 
„ | his heirs when he comes to 24, and if his wife dies before B. attain at 
| 24, then J. S. ſhould have it till the ſaid age of B. A. died. J. 5 if 
| died. His wife died. B. was within 24. Per two juſtices, the C1 
executor of J. S. ſhall not have the land till the age of B. becauſe th 
| but a p:ibility which never veſted in J. 8. 3 Le. 195. pl. 244: m. 
1 Hill. 29 Eliz. C. B. Anon. The 
| 9. G. deviſed a houſe to R. and J. for the term of 21 years lo com 13 
# | mence after the death of M. and if R. and F. die in her li ife-time, ar 1 
| afterwards, and before the term of 21 years expired after the death of tak 
! M. then he deviſed the reſrdue of the ſaid term to K. in the ſame manner 
| as he had devited it before 10 N. and Fe and immediately after the 3 
4 death of M. and the expiration of the ſcid 21 years of R. and J. Ta jor 
| of K. if ſhe ſurvive, that the faid meſſuage ſhould be and remain to th 
W. R. The faid R. and J. died within the 21 years, N. ſurvived, | 
— died, before the 21 years expired, inigſtate, the queition was, if PIS 
Y 


her adminiſtrator ſhall have the reſidue of the term of 21 years. 
The Court agreed that the term determined by her death, for ſhc hou 
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Executors. 
chuld not have it during the lives of R. and J. and ſhe could not 
have it for 21 years abſolutely, *“ becauſe it was deviſed to her in 
the ſame manner as to R. and J. and that was, if they fo long 
live, and ſo Katharine was to have it if the ſhould ſo long live. 
2 And. 17. pl. 11. Henning v. Blake. 

10. Adminiſtrator is capable of a poſſi5:/ity. Adjudged. Mo. 483. 

Mich. 40 & 41 Eliz. in cafe of Lloyd v. Wilkinſon. 
11. A man ſeiſcd of wood granted 100 cords of word to be taken 
by the aſſignment of grantor. By the better opinion no property was 
yeſted in the grantee before the aſſignment, and if the grantzr dies 
before aſſignment, the grant is void, and his executors, if he dies, 
ſhall not have it, Goldſb. 184. pl. 123. Hill. 43 Eliz. Anon. 

12. If a man covenants to fland ſeiſed to the uſe of himſelf for lifes 
the remainder to the uſe of his executors ; in that caſe the executors 
{hall take to the uſe of their teſtator; hut if a man covenants upon 
good conſideration to fland ſeiſed to the uſe of the executors of a ſtranger, 
the word executors is a word of purchaſe, and they thall take to 
their own uſe. 4 Le. 239. pl. 387. The opinion of Popham 
Ch. J. in B. R. Mich. 6 Jac. Anon. 

13. Bond by A. to B.— Condition to pay 101. 7o ſuch as B. ſhould 
name by his awill. B. made a will and executors, but named no cer- 
tain perſon to take the 10]. The executors ſhall not have the 101. 
Godb. 192. pl. 274. Trin. 10 Jac. C. B. Mead's caſe. 

R. died before his apprenticeſhip was out, the executors ſhall not have the money, othe 


bond had bcen to pay 20 J. after the expiration of ten years, adjudged, Godb. 153. pl. 
5 Jac. B. R. Anon. 


14. A is bound to pay 10l. to the aſſignee B. the obligee. B. 's 
aſſignee makes executor, and dies; executor ſhall not have the 101. 
But if A is bound to pay 1ol. to B. or his aſſignee, there the exe- 
cutor ſhall have it, becauſe it was a duty in the obligee himſelf. 
Godb. 192. pl. 274. Trin. 10 Jac. C. B. in Mead's caſe, per 
Coke Ch. J. | 


„„ 


Bond to pay 
20 l. to B. 
when he 
ſhall be out 
of his ap- 
prenticethip. 
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195 Mich. 
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15. Deviſe of a term to A. for life, remainder #2 B. and AH. his Roll. Rep, 


321. S, C. 


1 97e, if they have not iſſue male, and if it ſhall pleaſe God to fond them 


ue male, then to be reſerved and put out for the benefit of ſuch ſ;ns or uh rey 
one of them. Teſtator dies; A. enters as legatee, and dies, B. and M. died it 
then not having iſſue male, but after they have, B. dies. The iffue 524 = 
male, whenever born, ſhall have the term, and adjudged for the minifrator, 
iſſue male againſt M. the mother. Mo. 846. pl. 1146. Hill. and if ano- 
12 Jac. Blandford v. Blandford. _— | 


bcen born he ſhould deveſt it from the adminiſtrator, and if more fons ſhould after be bot 


take jointly with him. 


16. If one by deed or writing, or by word on his death-bed or be- 


fore, gives goods, and dies before donee takes them, yet he may take 


them. Went. Off. Executor, 26, 27. | 
17. Things fere nature reduced to tamenets, or confined, ſo young 


pigcone, though not tame, being in the dove-houſe, not able to 


ily, reclaimed hawks, becauſe commonly vendible, fo hounds, grey- 
hounds, ſpanicls, maſliffs, ferrets, ſhall go to the executor. Went. 
Vo. XI. ; N | Of, 
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Cited per 


North K. 
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Exetutors. 


Off. Executor, 57, 58. and ſays, that in * the word avcrin 
may be applied to theſe. 

18. The perſonal eſtate was deviſed to raiſe money y and pure haje 
land for A.—A. dies without iſſue, the land not purchaſed ; de- 
creed, the adminiſtrator of A. thall have the money out of the hands 
of the exccutor. Ch. Rep. 204. 13 Car. 2. Wood v. Calev. 

19. Lands conveyed t5 truſtees for 99 years to raite 1000]. a piece 
to A. B. and C. his children as thould be then unmarried, or not 
provided for after they thall attain 21 years. A. was 21, and 
married before the ſettlement, and had an allowance during his 
life of 3ol. per annum; A. died; the father died; the 10001. 
{hall go to the deviſce and executor of A. Ch. Rep. 258. 
17 Car. 2. Corbet v. Morris. 

20. Deviſe of more * 40 be hid at a future day: deviſee dies before 
the day, yet it is pay able to the adminiſtrator. 2 Ch. Rep. 25. 
21 Car. 2. Rowley v. Lancaſter. 


21. Where the truſt of a term is to A. for life, remainder to 
B. for lite, remainder 2 C. (/ he outlive A.] remainder to D. and 


his heirs. C. dies, leaving A. the remainder of C. in this caſe does 
net velt it in his executors, but the remainder to D. was well li- 
mited, Chan. Caſes, 132. Trin. 21 Car. 2. Wood v. Sanders. 

22. Limitution of a term in truft fir heirs males, & c. is void in 
law, and the benefit of the truſt belongs tos the executor or admi- 
niftrater. 2 Chan. Rep. 58. 22 Car. 2. in the caſe of Hunt v. 
Jones. | 

23. A ſum of money was bequeathed to A. 79 diſpaſe as teſtator 
bya private nite thall acquaint him with; 9 nate was left. A. ſhall 
have the money ; for teſtator did not intend it to his executors, 


but had given it from them. Chan. Caſes, 198. Paſch. 23 Car. 2. 


4 25 v. Douch and Overton. 
* ft of a term deviſed 4% J. S. and ther to F. D. 10 be diſpoſed 
12 the teflator Spould of point by Ji will or woriting. He makes a 
writing and declares it ts himſelf for "je, aud after os fork perſons as 
he ſpat, by wwill on deed appoint, ad for default of that to his executor, 


and made no other will or deed, f the eren ſhall have it. 2 Chan. 


Rep. * 24 Car. 2. Lewis v. Lewis. 

25.4 Pn given and 75 be paid at a certain time, if it is paid 
accordingly, or ſecurity given for it by the executor, it ſhall not 
le ſubject to any aſter. contingent clauſe in the fame will; but if 
the contingency happen within that period of time limited for pay- 


ment it is ei Fin. Rep. 26. Mich. 25 Car. 2. Clent v. 


Pridges. 

26. Lands ſettled in truſt for raiſing portions for daughters on 
their marriage 2vith the cenſeunt of truſtecs, and for their mainte 
nance in the 1 mean time; but it they marry without ſuch conſent, 


then to remain over to others; it was ad: nitted, that if cither of 


them die before marriage, her portion would go to her executor 
or adminiſtrator; the da ughters were advanced in years, the por- 
tions were raifed, and intending not to marry, prayed to have 

their portions now paid, to lay them out in annuities tor their bet- 
ter ſupport ; decrecd accordin g, they offering. to give reaſonable 
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retutors. 
ſecurity to the truſtces to indemnify them againſt any claim by 
virtue of the condition, and allowing the truſtegs the charge of 
this ſuit, Fin. Rep. 62. Hill. 25 Car, 2. Needham v, Vernon 
and Booth. 
7. Deviſe of a long em V "Je ws t bis Wife 
to truſtees for his fon for life, 0 mainder in trult ior the bcirs of the 
bedy 2} 'the fon, remainder to the. 4, right heirs, I fe Fakes 
the whole term as execrtrix at t Kell, till the agrees to the devile, 
But faying the would take the term according. 70 the wil Il is a ſuf- 
ficient aſſent, or that the fon was to have it after her, is 1 aſ- 
ſerit. 1 Le 25. Paſch. 13 Car. 2. B. K arret v. Li 
28. 540 J. was deviſed 75 be divided among three daug 
if any one or two of * ſhould de g hero a 75 % that 
the daughters ſhould 7heri7 ci another?s 8000S, wonics, lands, 
chattels.. A. marries N. (one of the daughters), M. dies with- of mon 
out iſſue, A. is intitled to the 180 l. as adm to bis wife. 
2 Chan. Rep. 153. 31 Car. 2, Breadhurſt v. Richardſon. 
29. Adminiſtrator obtains a decree to redeem a. 19 3 term for 
years, and before inrolment of the decree dries inteſtate, Though 
the decree was for the mortgagee to convey to the adminiſtrator, 
His executors, and adminiſtrato rs, yet the inrolment was denied to 
his adminiſtrator, becauſe the inte{tate's title, as adminiſtrator to 
the firſt inteſtate, the mortgagor, is gone. 2 Ch, Caſes, 247. Hill. 
— * 31 Car. 2. Warren v, ---—- 
. A. has three daughters, D. a wide B. married to M. 
and 6. married to N. he leaves 12001. to purchaſe 601. per ann. e:. 
avithin one year after his __ 2 es 4 be ſettled an 69 Fa daughters, and Chancellor 
the heirs of their reſpective bodies for ever ; or etheraviſe D. and the IT 13s 
huſbands of B. and C. ſhall give 00 19 my execnits7s fr double the te 
lum within 18 months after my deceaſe to felilè the Mare, thut each 
hall receive, unto and up:n his child and children of in [aid three = furp! 
daughters, A. B. and C. part and part alike, B. died about fix mare whict 


months after the teſtator, leaving iſue ad ughter, who died about he h id like. 


12 


— 


11 
44 
1 
It 


four months after the moth er. The huſband of B. tock letters Wife inhitte 
of adminiſtration to B. and alfo to his Grid daughter, and brought bin 
his bill for a third part of D.'s eſtate; no lands were purchaſed, d:imilied. 


nor the 4ool. given to B. Per Ld. Chancellor the huſband has 8: 

no right, © 2 Chan. Caſes, 110. Trin. 34 Tar Dole 

Collet. PEE | f 
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pl. 276. Mich. 168 þ * ; 43.iTLZ10L0I1TlCW Y- eredith. 1 ls , 
of debts, &c. are to be deemed as money, fo far as there are debts, &c. to be paid, and ſo money 
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Put with feſhect to the heir at law, or reſiduary legatces, the lands fo given in truſt, or deriſed 
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163 Erecutors. 
32. A. having a ſole child (a ſon) took a gage in fee, which 


in equity is but a chattel; this was i e name the ſon and ano- 


ther perſon; the jointenant releaſes to the ſon, but the equity 
being in the father, it being e father's money, the mortgage was 
decreed to go to the father's adminiſtrators. Arg. 2 Show. 407. 
pl. 379. Mich. 36 Car. 2. L. R. cites it as the caſe of Newton 
v. Burnell, in Scacc. 

33. A. having a bill remitted fer a particular purpoſe from beyond 
ſea to him, receives part of the money, and takes a note for the 
remainder, payable to himſelf or bearer on demand, and falling ill 
gives the note to B. with orders 79 receive the money, and app: 11 to 
the uſe it was deſigned fon. A. dies, B. receives the money, and 
applies it accordingly. The wife of A. takes adminiſtration, 

and brings trover and recovers. B. brought a bill, and was re- 

lieved by North K. Vern. 264. pl. 269. Mich. 1684. Merrett 

v. Eaſtwick. 
» Vent.367. 34. Deviſe of a perſonal eftate to a truſtee in truft for teſtator s only 
1 fon, and the heirs of hit body, and rf his Jon die during his minority, and 
Ing this without i I ue, then to A. and males his [21 executor, and B. executor 
clauſe 2 tn truſt: for his ſor during his fen's minority. The fon lives to 18, and 
3 then dies without iſue. This perſonal eſtate ſhall go to the executor 
zntea and of the ſon, and not to A. Vern, 326. in pl. 323. Paſch. 1685. 


refered by in caſe of Whitmore v. Weld. 
the late Ld. 
X North to the judges of C. B. who were divided in opinion, but made no certificate thereof ® (tha 


reference being decormined by his death), and afterwards by order it came to be heard before Ld. Chan- 
eellor Jeffries, who upon hearing of the counſe] of both fides decreed it fur F. W. the complainant, for 
that the executorſhip determined at the age of 17 vears of W. the fon, and then the ſurpluſage became 


an intereſt veſted in him, and could not be deviſed over ; and his lozdihip ſeemed to be of opinion, the 


minority in the clauic, wherein the dcviſe over was, ſhould be uiicritiod to determine at the ſame time, 
as in the clauſe of executorſhip. Vern. 347. p.. 343. S. C. Mich. 168 5. decre:d by Ld. C. 
roms accordingly, —2 Chan. Calcs, 167. Whittmore-y, La. Craven, S. C. decreed accordingly. 


[ 164 ] 


35. A. deviſed to B. a , out of a leaſe for years determinable 
on lives to be paid half yearly ; if the cefluy que vie ſhould fo long live. 
B. dies during their lives, the rent thall go to the executors of B. 
during the term. 2 Vern. 35. pl. 27. Hill. 1688. Gollcy v. Gil- 
ford, cites Roll, 831. 
Carth. 57. 36. Each next of kin hat! ſuch an intereſt in his ſhare 4 the in- 
C => apy teftate's ejlate before dij{rivution, that if he dies it ſhall go to his exe- 
I}.—Show. cutor. For the act has made it as if the inteſtate had made his 
5. > © will, and ſuch words in a will without douht an intereſt veſts, and ſo 
ts 096, 0 5 though he to whom dittribution out to be made dies within the 
17.8. L. year, that ſhall not alter the caic; for the proviſo which gives 


3 time to make the diſtribution is only for the adminiſtrator and 
I 30Ws 457. 
on caſe of 


pumer v Comb. 112. Irin. 3 W. & FI. in B. R. Brown v. Brown & 
ek.  Farndale. 


— * ern. 


453. 10 cate of E. Winchelſea v. Norcliffe, 


37. A. makes a deed of gf of lis s gad for the uſe of his wife, 
and after to his children ; they arc talen in execution and rebought of 
2 a 1 is a neu property, and the executor ſhall have 

them. 
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Erecutors. . 


them. 4 Mod. 51. Mich. 3 W. & M. in B. R. Lady Winchel- 


ſea v. Maidſtone. | 


38. J. S. deviſed lands to A. for life, remainder to B. in fee, 2 Jo. 161. 
paying 400 of which 2001. lo be at the diſpaſul of his ⁊uiſe in or by 2 r. 


Her laſt will to whom ſhe pleaſes; he dies inigſtate, per Lords 
Commiiſioners, the whole intereſt veſted in the wife, and de- 


|| creed it to her adminiſtrator. 2 Vern. 181. pl. 163. Mich, 1690, 
” Robinſon v. Dufgale. | | 
Ty 39. H. polleſſed of a term for 99 ygars, deviſed his term to A. Ld. Raym. 
#75 for life, and ſo on to B. and five others ſucceſſively for life, all ſeven — 
7 being n5W deud, the que/tion was, who fſheuld have the reſidue of the Falkland 
925 term? Et per Trehy and Powell anciently, if one having a term 8. C. ad. 
n, 15 deviſed it to A. for life, remainder to B. ſuch remainder was void; Jes. 
e- bt iſt, Becauſe an eſtate for lite is a greater eſtate z and 2dly, Be- 
ett 5 cauſe the term included the whole intereſt, ſo that when he de- 
3 viſcd his term, nothing remained to limit over. Afterwards the 
ly 7, law altered; for a deriſe of the term to B. after the death of A. 
nd + £5 was held good; and by the ſame reafon to A. for life, remainder 
tor 24 to B. For it was but diſpoſing of the intereſt in the mean time, 
nd but a deviſe to A. in tail, remainder over, is too remote; fo if it 
tor = be to A. and if he die without iſſue, remainder over. As to the 
5. principal caſe, they held that all the remainders were good ; ond that 
the fi it deviſee, and ſo every deviſee in his turn, had the whole term 
os veſted in him, during which the next man in remainder, and ſo every 
an- ether after him, had not an actual remainder, but a pęlſibility of re- 
for mainder, and the executor of the devifor a poſſibility of reverter ; for 
-— a 5 there may be a poſſibility of reverter even where no remainder can 
me, + be limited, as in the caſe of a gitt to A. and his heirs while ſuch a 
5 tree ſtands, no remainder can be limited over, and yet clearly the 
2 N donor has a poſſibility of reverter, though no actual reverſion; a 
ble = fortiori there thall be a poſſibility of reverter, where a remainder 
=P - may be limited over; ſor the teitator gave but a limited eſtate, 
B. : and what he has not given away muit remain in him; and the [ 165 } 
. 7 words for life can be no more rejected in the lait limitation than 
| 2 in the firſt, 1 Salk. 231. pl. 9. Hill. 9 W. 3. C. B. Eyres v. 
in- Falkland. - | 
xe- : 40. When a perſon is appointed an executor, he rates all as Thelaw 
ha 3 being named execiuter. Per Holt. Ch. J. II Mod. 126. Trin. don 3 
| ſo | 6 Ann. B. R. Brouker v. Cook. tele, and 
the Mn : | perſonal : 
ö eſtate to the executor, by hi being named executor he has a right to all the perſonal eſtate, Per Tre- 
8 ö vor Ch. J. 11 Mod. 162. Hill. 6 Ann, C. B. in caſe of Archer v. Bokenham. 
ind 1 ; ; | 
vn. | 41. At common law and before the ſtatute of frauds, &c. if a 
& " man granted a rent to A. his executors and afſigns during the life of B. 
and afterwards the eruntee had lied leaving an executor but no aſſignee, 
the executor ſhould not have had the rent, in regard it being a free- 
; hold the ſame could not deſcend to an executor. But now fence 
ife, the ſtatute of frauds, &c. if a rent be granted to A. for the life of 
t of B. and A. dies, living B. A. g executers, fc. hall have it during the ' 
ave life of B. hee 3 Mme. Rep. 264. cites it as held by Id. K. Har- 
m. 8 | N 3 | court, 
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court, 4 Dec. 1710. in caſe of Rawlinſon v. Dutcheſs of MWontagu 
& A. 


. och ge of an Exchequer n 1 96 hear by articles 
t 


Tte re- _ : g 
er makes On te . 4 & &# . 208 01 N. n 18 177 ppolc d daug lter ( An 10 Pa 'Y [ 7 
Ser 7 * 4 pu 

= ** 1 - — 5 or her ſeparate Ulle, and chen 420 1 de * ul VIV F cf bar 1 and fee 


and alter 17 e. cid. c of tlic mani 7 an 10 if Hg child, 


2 , * a 2 , |; Z N * p * 
lesed, rhei 7o be for ihe benefit of A. The kuiband and wife die, leaving a 
en ney Be 7 I ne” 7 _ Py > IJ » yo * ——— — OM 71 © 4 Y > ; ] 
Frein chi, who dies Toon after. Per Cowper C. A. has not ſigned the 


>) 


241.9 
a order, nor transferred the Propercy, only covenanted to Pay, and a 
b gore court Of equity mut not Carry the covenant (being a jrce et 
7  beypud the letter. 2V ern. G92. pl. 618. Trin. 1715. Dae ve 


Fl i 5 
C9 Nan -3 


with fach Grey. 


remainders | 
not be done by way of limitation x of an eſtate or a truſt. Ibid. 694. 
7 


ober as ca \ —FEcqu. Ab. 362. 
p 16. S. C. Ld. Chancellor ſaid that it waz only a covenant to pay in ſuch manner, and ſince it ne- 


der was deveſt-d out of A. be would not cn this bill cn any pictence of equity tear 1 out ot him or his 


* 

) 
executors, and ſo diſmitled the bill, though he did not at all diipurc. the cate if it had bcen of a term or a 
ttuſt cf a term ſettled in ſuch manner that the remainder weu;d not have been good. But this was 
thou hr at the bar to be an over-nice diſtinction. il. Edu. rake 97. 50. in totidem ver- 

— 2 - - = * 2 — 

bis. But adds, that this dec: ee ſeems reaſonable, becauſe the adminiitiator comes. for a ſpecific per- 
fgrmance of on covenant, and that be cannot do was was not originally in contemplation or intended 
to be provided for by the corerant, but that the term had actually been veſt-d to theſe ufes, then the 
ig eſt of the term being veſted in the cli:.d and the! heirs of his body, as it muſt be, if the ſettlement 


n according to the covenant, then it muit have gone to his adminiſtrator.— MS, 
Rep. Baile v. Sir James Gray, S. C. Cowper C. lad, he thougnt in this caſe the defendant ought nut 
th Le compel ed by a court © f equity to aſſign (ver the annuity, becauſe the covenant is fati-fied already 
te the intent of the parties, and this court will not decree a ipeciiic performance of a cove- 

han ie parties intended where the intent is according. to the rutes oi law, and in this calc 

been 10 Jimited „for ſuppoſe it run thus, (vis.) if the child or children ef the mar:,oge 

den to die in the liſe of Sir J. G:ay th en to go ty Sir . Gray, this is a good limitation of a 

at law, del ante be coutingency is to happen in the ſpace of a lite. He admitted, it the legal 

N rty of the anruiry had been transferred over, ard the trutts had. been limited in the woids cf this 
euvenart, the contingent ! mitation over to 81: 7. 'Gr v had been wd, bot there is a difference, between 


covenant o tufier oe to er joy, and a tra feng the property upon truft for ſuch an one; in the firtt 
cie the legal property ſemains in the covenant r, and equity will re take that from him, after the 
gartcs have had the full bencſit of that agreenent, but in the « woes Cale * legal property is out of him, 
ard uansſerted to aiot! er; and the Celtu\ zus rut bas 3; table intereſt veſted in h m, and there - 
re he ma compet his truſtee to ahbgn over the legal intereſt 0 aim. "Bil diſmiſſed qucad hoc. MS, 


Rep. Trin. 1 Geo. in Conc. Baſs v. Sir James Ciay. 
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the aſſignor, and the rent is ex pr: ily re * Ved to the exec 3 
and the proviſe fer the heir ie onter is not nates ertal, as lang os the 1 


i5-@ truftee far the executor ; this was at the Ro Its, and afterwards 
it came on betore Ld. C. King, who was of the fame opinion, 
and 


2 L . 
no particular intereſt veſted in any one 


ſervation 27 "the rent is 13 go io the executer. : or in ſuch caſe the n 
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and decreed it to the executor. Wms.'s Rep. 555. pl. 160. 
Trin. 1719. Jeniſon v. Ld. Lexington. 


(Z) What Things the Heir ſhall have, and what 
tlie F.xecuton 


[ Chattels Perſonal.] 


Cr. * a man buys mers 2/7, as tench, carps, c. and puts Cro-E. 372. 


them for ſtore in hi; aue, and dies, the executor ſhall not Pl.. Part- 
lett and 


hal the ith, but the heir who has the water. Hill. 37 Eliz. B. R. Bartholo- 
adjudged, Grar v. PAWLET AND BARTHOLOMuEw.] mew v. 

Cray. S. C. 
adj udged that the fiſh in the pond arc the profits of the freehold, which the executor ſhall not have, but 
the heir or he who has the water.— —Gouldth, 29, pl. 24. Gray v. Trow, S. C. adjudzed, that they 
are Chattels deſcendible.—— Ow. 20, Grey's caſe, S. C. adjudged, . — Went. Off. Executors, 53. 
cap. 5. S. P. where the teſtator has the inher.tance, 


1+ If a man dies feited of a park, the heir ſhall lh :ave the deer, Co 17. 


1 15 J 6 IS. As 
and not the executor. HIIII. 37 J. B. R. per Popham. ] n 
Eliz. in the caſe of Swans. S. P. for :vut them the park which js an inheritance is not completes 


Kelw. 118. pl. 60. ad finem, 8. p. Went. Off. Executors, 53. S. P. where the tei- 
tator has the inheritance. But eit the teſtator were but a termor they are to go to the executor but 
only as acceflary chatte.s following the e+ate of tacir principal, viz. park, pond, and the ſame of co 
nies in a Warren, pigeons in a dove houſe, &c. 


3. Where a man is bund to anther and his heirs, and the 
chli gee dies intejIate, his heirs ſhall have the action ;., per Tank. Arg. 
to which there was no aniwer. Br. Coen pl. 19. cites 
49 Ke 3. 12 h 
4. The heir ſhall have the box or cheſt avi 75 charters, if it be S. P. Br. 
galed, and not the executors ; but if it be not ſealed, the exe- Charters de 
Terre, pl. 
cutors ſhall have the box or cheſt, and the heir the charters; per 46. cites 36 
Cur. Br, Chattels, pl. 18. cites 22 E. 4. 7, (.. 8 


< 2 7 
Ibid. pl, 52 cites 3 i. 7. 15 8. P. 


Godb. 371. pl. 460. Arg. S. P. 


= A. pawns to B. on condition, that if A.'s heir or executor 
pays the money by ſuch a day, that he thall re-have the goods. 
If the Heir pays the money aſter A.'s-de ceaſe, as he well m. ay, being 
party to the condition, and named, the executors cannot take the 
goods out of the hc! ir“ ; poſſt Mon; for it amounts to as much as if 
the father had given him the goods by gift or by will; per Fineux, { 167 J 


Keilw. 64. b. Trin. 20 H. 7 


6. A man ſeiſed in fee i 9 a fi mace e of lead in the middle of the Er. Execu- 
houſe, which was nt fixed 75 the walls of the houſe, and died. e HR 
The heir entered. The exccutors took the furnace, and the heir — A : 
brought treſpaſs. And per tot. Cur. it lies well, becauſe it is Treſ -: 
fixed to the franktencment ; for as well is the land the franktene- | 
ment as the houſe, and theretore it ſhall go with the franktene— 
ment; and Fiſher J. and Rede Ch. J. agreed, that che action 

N 4 lies 


* 
Dis 212 


cites 8 8. 2 


* 


. 1 * * 5 vo" 
* 5 » a #7 s 54, # * 
eee eee 
* 7 ? K. : 


© 


2 ˖ů 2 * — 9 oe * ow | n 3 j = ths = 12 4" _ — - _ 1 e 
* e = * oy 43% 0 * A Lk "4 p - K jd * 0 
4 % 7 cy „ * Me 4 = 
* 3 * 1 p 0 * ox is; 7D 63 - 4 VE 2 . + en 
þ . * 8 
Ku: 6 _—_— N | 1: IT. 1 = * 


* 5 
* * 


e td 4h 


_— — 


$42 Wo we 
2 


ve 4. S's I a < a rite —— 
£ 7 2 ? 
OO r 4s Fe 


LS 


_ - Erueetutors. 


lies well by the heir; quod nota. Br. Chattels, pl. 7. cites 
21 H. 7. 26. | | 
r _ 7. of watts fixed in the land in a dyehouſe or brewhouſe. 
OS, pl. Ibid. a f ; ; | "I 


95. cites 


S. C.-—Br. Treſpaſ*, pl. 212. cites S. C. 


Br. Ex*cu- 8. Sy of pales or ganbet, and avindoæus and gates, and doors of 2 


% * 2 1 . 8 — 
1 houſe ſhall go to the heir, and yet they are not fixed, but it is not 
8c — a perfect houſe without them. Ibid. 

P | 
Br. Trelſ- 
paſe, pl. 212. cites S. C. 


Br. Execu- 9. C:nira of gli, for the executor ſhall have this; for it is 


3 perfect houſe without glaſs; per Pollard, quod non negatur. 


3. Cites j 
Er. Trei- | 
pals, pl. 212. cites S. C. 


Br. Execu- o. But the heir ſhall have the evidence concerning the land, and 
e not che executors, and yet they are only chattels in the anceſtor 
or in the heir. Ibid | | ny” 


Br. Treſ- 
paſs, pl. 212. cites . = 


Br. Execu- 11. And per Rede the heir ſhall have tables dormant, and thoſe 
1. things cannot be attached in aiſiſe, nor they cannot be diſtrained, 
Po. Ibid. e Failed, 
Br. T:eſf- 

pals, pl. 212+ Cite: S. C. 


Co. Litt. 12. A. comnants with B. that if B. pay to A. his heirs and aſ- 


„be. _ Ggns, 5001. that A. and his heirs will tand ſeiſed to the uſe of B. 


Blown, and his heirs. A. deviſed the land to his wife during the minority 
8. C. as of his ſon, remainder to his fon in fee, and died, leaving his wife 
reſuved exccutrix. B. at the day and place tendered the pool. generally. 


fich. 2 : 5 , g 
4424 1. The wife, having but an eſtate for years in the land, took the 
by the rwo. money. Held, that the tender ought to be to the ſon, out of 
enief juf- whom the inheritance is to be deveſted ; Arg. Le. 252. cites 
tices in the . * . , 

court of 5 Rep. 96. b. [Mich. 23 & 24 Eliz. in the court of wards]. 
wards,» hica Randal v. Brown, 1 : 5 . 
La. Coke 14 FX > : 

1d he obſe: ved. 


13. A. deviſed all his jewels to his lady, yet his garter and collar 
of S. S. ſhall go to the heir. Ow. 124. 26 Eliz. in the Earl of 
orthumberland's caſe. | ZE. 


$9 of = 14. If the owner of a park, in which are deer, hares, rabbits, 
in a pond, 
and doves 8 | : . | - - 

in a dove- CUutors or adminiſtrators, becauſe without them the park, which is 


eule, be- an inheritance, is not complete, and he had no property in them; 


I} . 1 
* 5 3 but they belong to him ratiane privilegit for his game ſo long as 


 rllow the they remained in the place privileged. 7 Rep. 17. b. Trin. 


n ne of 34 Eliz. in the caſe of Swans, 
mer prine | 


gal, iz. the park, warten, dovc-houſe, pond, &c. Went. Off. Ex, 53, 5 
, a p - | 620 15. L efſee 


pheaſants, and partridges, his heir ſhall have them, and not his exe- 
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NF 15. Leſſee for years purchaſed trees growing upon the land, and 
3 had liberty to cut them within 8o years, and afterwards he Pits 
le. . chaſed the inheritance of the land, and died, The executor thall 
= 3 not have the trees, for though they were once chattels, yet, by 
I the purchaſe of the inheritance, they were united to the land, 
| A Ow. 49. Paſch. 36 Eliz. Anon. | 
3 2 16. A. tenant for life of an advzyn, remainder in fee to B. 
ot 3 A. preſented D. who was admitted, inſtituted, and inducted. 
=: But the benefice was void for nt reading the artifles by the ſtatute 
+3 13 Eliz. 3. but D. continued in the church, and fo by reputation 
1 Was parſon all his life, and died parſeu, and ns notice given to A. of 
RN 3 the voidance of the church by not reading the articles. The queen 
Ir. 'P reſented, but that was void for want of notice given. A, and 
| # D. both died. Per Cur. B. ſhall preſent, and not the executors 
5 of A. becauſe as to A. the church was full till notice. Yelv. 7. 
Trin. 44 Eliz. B. R. Greendit v. Baker. | 
| 5 17. Rent was granted to A. and his heirs for his life, and the 
nd | 5 lives of B. and C. The heir thall have this rent as a party ſpecially 
or = rmominated, and as heir by deſcent, though it be not properly an 
= eſtate deſcendible. Cro. J. 282, pl. 3. Trin. 9 Jac. B. R. 
50 18. Trees ſold by tenant in tail, if cut during the life of tenant Roll. Rep, 
fo | in tail, ſhall go to the vendee and his executors, but if not cut, aa 8. F. 
5 . | Pe y Coke, 
d, the heir ſhall have them. . 11 Rep. 50. a. Mich. 12 Jac! ana 
* Liford's caſe. Stampe v. 
4 Clinton ang 
Liſord, S. O. cites Com. 259. 458, 
. 19. Tenant for life mnde a leqſe. for 21 years, rendering rent af 
. Mich. and Lady-day, or qavithin 13 weeks after, The Jr, after 
ty Mich. and before the end of the 13 weeks, died; and his executor 
fe brought debt for the rent. Adjudged, that the action did not lie; 
y. for in this the leſſee had election to pay it at any of the ſaid days, 
ne and before the laſt day it is not due; and when the leſſor died 
of before that day, his executors have no right to the rent; but the 


| leflor being only tenant for life, the rent is gone. But if lefſer had 
30 | had fee-ſumple, and died befor? the laſt day, the heir ſhould have had the 
| rent as incident to the reverſion ; but if lefſor had ſurvived both days, 
the rent had been a thing vue in him, and his executor jhould have 
had it. But if the rent had becn re/erved at Mich. and it be behind 
by 13 weeks, that then it ſhould be lazuful for the lefſor to enter, if the 


f Hr ſurvives Mich. his executors ſhall have debt for the rent, be- 
| - Cauſe then the rent is duc, and e 13 qeeks are an a diſpenſation 
's, of the entry of the lefſer until that time 3 and in this cafe it is ſuf- 
8 ficient that the rent be demanded at the latter day as well as at 
* the firſt, as where the rem 15 reſerved at two days in the disjunce 
1 tive. 4 Le. 247. pl. 403. Mich. 12 Jac. B. R. Glover v. 
; 
10 Archer. 5 5 ä : N 
| 20. For a wmine pence the teſtator himſelf might have an action 


of debt, and conſequently his executors, and yet the nomine pœ- 
nx is an incident which hall detcend to the heir. But this is by 
9 | — 
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Mich. 1706. in caſe of Noys v. Mo:dant, 


Salk. 289. 
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15 hi drs CXCC utors, and alligns, a yearly | 


7 1 
r 27 Arn © 7% ” 18611 L. O 
Gen "% 10 3349 2 Ie Ce iT 1 „ 4 
- * 


Fe”. t of 901. dur Ig 7 Fog yours - the dejendant EN, 8 the teftatr; 

died, and the rent avis behind for a year 50 bis death, for which 
the exccutor brought the action. Reſolved it was a dent, and o 
Mould enſue the reverſion, and thould ge to ihe beir. Cro. C. 207. 


e v. Munday. 

22. If one recovers in a real action land and damages, and die- 
before execution, the heir ſhall have a ſeire facias to have execu- 
tion for he land, and che executor for the damages. Cro. C. 227. 

mond v. Long. 


ps * II. ch. 7 Lat. p. R. in Cale O1 Bea ; 


Pl. 6 Car. BR. rat 
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79 
died, then an action of debt was brought by his executor for the 


ercof is the deferdarit, rendering 
rent arrear; and upon demurrer to the declaration It Was argued, 
that this was a rent, and that the executors fail not bave ity becauſe 
it is incident ts the reverſion, for it is a rent though not in point of 
remedy. It was argued on the other fide, that debt hes on the 
contract which goes to the executors, but perceiving the opinion 
of the Court againſt him, prayed a diſcontinuance, which was 
granted. Raym. 18. Lrin. 13 Car. 2. B. R. Tippin v. Grover. 

24. Meri gagor agreed to convey his equity of redemption, but before 
the convezance executed, or the money paid, be died. Decreed that 
the heir ſhall have the money, and not the adminiſtrator. 3 Chan. 
Rep. 63. 22 Car. 2. Tilley v. Egerton. 


25. 2 rtragee in fee enters for a ſorſeien and fer ſeven years 
enjoyment abſolutely fells the land to 7. S. and his heirs ; per 
North K. the eſtate hall not be looked upon to be a mortgage 
in the hands of 4 15 ſo as to make it part of his perſonal eſtate, 
but it ſhall be for the benefit of his heir. Vern. Rep. 271. pl. 267. 
Mich. 1684. Caitha v. 1008 © 


The ſame perſon being patron, and parſen dio, the heir, 

255 at the executor, ſhall preſent; for all is done in an inſtant, 
the deſcent ta heir, and the falling of the avaidance ie the executcr. 
LET \ > 8 N a 72 Q- 

Z Lev. 47- Mich. 33 Car. 2. C. B. Holt v. Bp. of Winton, & 


Ty . 


inftant the e det mall be preferred. 


2 Chan. 
Cates, 222. 
S. P. 


28. If A. makes a leaſe or deviſes an eſtate for „ars, (he being 
C118 0 of an eſtate of inheritan ce, for %. en of debts, if the profit 
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of the land furmount the debt, all that remains ſhall go to the 
heir though not ſo expreſſed, and albeit it berg in the caſe of 
an executor. 2 Vent. 359. Mich. 33 Car. 2. Anon. 

29. Adminiſtrator of a copybold 1origone in fee (in which there Vern. Rep. 
; 170 . 
1. ; hut no de- 
there be any ſuch covenant) tha Il not have the redemption money, cree. 
but the heir. 2 Ch. Re P. 242. 34 Car. 2. 1 Crane. [2390 7 

30. WI en "IP are ins 2 OT cube 1 to pay debts, the heir 18 Chan. Rep. 
intitled to have the lands after the debts paid. 2 Chan. Caſes, 115. bh og 
Tram 34 Car: £- Culpe PPC r * * Alt 10 ; Bromtell. 

| S. P. — For 
it is a reſulting truſt. Per Pratt Ch. J. 9 Mod. 186. The heir can compel a conveyance in 
Chancery un payment of the debts, Nay, he may determine what part of the land the truftees ſhall 
jell. Arg. 10. Mod. 237. Paich: 11 Ann. in Calc of Ropzr v. Radcliffe. 


31. Reſidue of a perſonal eſtate deviſed by A. to be laid out in Nota, it was 
a purchaſe and ſettled on his 3 daughters, B. C. and D. and the ae wo 
heirs of their pe CLIVE bodics for ever 3 Or otherwiſe the huſbands been pur- 
01 my ſaid daughters for arhat monies they fall receive fhall give bond chaſed and 
}. 1. * ſ2ttied to 
to the executors, to ſettle <vhat ea: hb ſball recetve upon the child and uy. in 
children of B. C. and D. part and part alike. B. died (leaving a tail, the 


child) about fix months after the teſtator; the child died ST four Paint 


4 , ſhould hav 
months after B. No land was purchated. Finch C. diſmiſſed the eee ene 
huſband's bill, who had taken adminiitration to B. and the daugh- by the cur- 


Foo _ 
ter, and declared the huſband had no part there in right of B. be- *eſy, and 
aue . 4 ( is be therefore 
CARLY 2. G1Cec 5 211 1 * Ile 11 1 * 7 N Was 8 IC C1au © it * 2 to * 410 ſhould have 
out in land, to be te ttled on the three d lau Thters, and the heirs of recom- 
their bodies; and by the ſecond clauſe the huſbands were to ſe- Pence; fed 

3 2 5 =_ IS RS non alloca- 
cure What they ſhould receive. 2 Chan. Cales, 110. Trin 
34 Car. 2. Collet v. Collet. | | 112. 

g 5 It was much 
inſiſted on for the huſband, that he might have given bond to ſ:cure the ſurplus to the chi jd, and 1» 


trom his child it vi ray have come to im as 2dminiſtrator ;* but Jeeing no 3 could el in the 
chili till the election was determined, (it not being material in this point whether the executor or the 
ulband had the electic n,) the tacher could not claim it as adminiſtrator to the child. And then if the 
mo! ' had deen la! 'q out iſ ja! 8 a! d a lettie;nent made acc Gig do the direct! CN of th * Kill, he huſ. 
band would have had no benen For there would hase been a joint eſtate for life in the daughters, 
with teveral inberitances, and no ſcverance of the jointuie by the inarriage and having iſſue, ai id 1 no 
tenant by the curteſy. 2 Vent. 356. 8. C. a 


32. Deviſe af goods to A. fer life, and after A.*s death 10 the heir 
of B. dies, living A. It was inſiſted that theſe goods were 
only the furniture ot the capital 1 and ſo 4 60 % an heirnloam: 
but per Finch C. they abſolutely vet | him that was B.'s hei 


at the time of B.'s death. Vern. 35. 1 34. IIill. 1681. Dore 


v. tlie Earl of Clarendon. 
25 Cejluy que erujt of a 131 Tgage for I Oc JO yer IT'S aſt; erwards J 
cho ed the inheritance in ons name "of a third perf Mn, and the ale 


1 
Was. aſligned to herſelf. The heir thall 2 ave the Icaſe to attend 


the On? and not the admin Ir. 2 Chan. Caſes, 156. 


Mic, . ee, 
36. 3 made a ſettlement to raiſe a portion of 49901. for two 
ene to be paid at the day of marriage or age, and referved 
a power to order it otherwite by his will, aud by his will made 
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about the ſame time he gives the ſame ſum, payable as directed 


by the ſaid ſettlement. One dies. Her portion ſhall not go to 


her adminiſtrator, but the heir ſhall take the profits, and a al fer- 
ence is taken between a fra end a legacy, for that a truſt is ex- 
pounded according to the intent of the party, and a legacy is go- 
verned by the ruſes of the common law. 2 Chan. Rep. 288. 
36 Car. 2. Pawlet v. Pawlet. 

37. Lands are limited to the fecond ſon in fee, provided that if 
the eldeſt ſon dig without iffuc, the ſecond ſon ſhould, within ſix 
months after ſułh death, pay 1500 l. to the hifter, or in default there- 
ef the lands faul go to the iter and hor heirs. The eldeſt fon dies 
without iilue. The ſiſter dies within the ſix months. Her heir, and 
not her executor, thall have the benefit of this deviſe, it being by 
yay of limitation; and Ld. Chancellor faid, that relieving in ſuch 

caſes would deſtroy the known and common difference between a 
L 171 } Imitation and a condition. Vern. 426. Trin. 2 Jac. 2. Win- 
Chelſea v. Wentworth. 
28. Inheritrix carves a term for 1905 years in truſt for her i in- 
tended huſband for lite, and after to her and her heirs. After— 
wards the huſband and wife, by fine ſur conceſſ', grant a ferm cf 
21 years, reſerving the rent te huſband and wife, SS the heirs of the 
re. The rent Niall go to the heir; per Lord Jefferies, 2 Vern, 62, 
pl. 55. Paſch. 1688. Saunders v. Beale, 
eden. Pree.. 39. By marriage ſcttlement a term was to commence i the 
15.8. C. deccaſe of the ſurvivor, to raiſe 32001. in 12 months for daughters 
—2 Frecem. 

3 There being only one daughter, the father by will deviſes 


Rep. 254» 


S. C.—— the trufft lands to make cood the wife's jointure, and to raiſe zZoool. 
. his daughter's portion. This being a portion to be raiſed out of 
3 267 o O © 

the land, it ſhall not be raiſed for the adminiſtrator of the daughter, 


(5; 920 


$. x «nd who died at five vears old, before ſhe had occaſion pf a portion, 


— + os but ſhall merge in the he for beneſit of tlie heir. 2 Vern. 439, 
daughters Paſch. 1702. Bruen v. Bruen. | | 
died within | | | 
the 12 months, though it does not appear in 2 Vern. 43y.——— Neither do I obſerve the S. P. men. 
Lioncd either in Chan. Prec. or 2 Freem. Rep.] | 


40. Term raijed for a . purpoſe, when that purpoſe is 


anſwered, the heir thali have the benefit of the truſt of the ſurplus 


of the term, but he ſhall have it as a term wluch mult go ina courſe 


of adminifliration, and not in a courſe of deſcent z and per Commiſ- 


ſioners decreed accordingly for the Heir adminiftrator, and not the 
heir's heir. 2 Vern. 139. Paſch. 1690. Levet v. Needham. 
41. Leaſe for three lives to B. by dean and chapter, habend” 1 B. 
Bis executor, adminiſtrators, and aſſigns, for three lives. This is 
an inheritable cſtate, and ſhall go to the heir; per Ld. Somers. 
”— 2 Vern. 320. Mich. 1694. St. John's College v. Fleming. 
Lande deri- 42. Land; deviſed to his executors to be fold for paynent of debis, 
-- ing and further wills, that if there ſhould be any ſurplus after his debts 
p-;1acnt of Paid, it ſhould be deemed part of his perſonat eftate, aud go to Cs 
drifts, ti executors ; yet executors were decreed to account, and pay over 


. the Pe ſurplus to the next pf kin, 2 Vern, 361. pl, 325. Mich, 
1698 h 


N n 0 


25 
— 2 ” 
3 D 
LR 
*. 
" I 
z LED 
5 > 
3 
* 
{. $2! 
= 94s 
* {0 
WES 
25 Lo 
2 
7 
23 
EF. 
Os 4; 
NN 
F 
1 
© 1 
1 
3 
HK 
E 
5 
— 
. 
992 
T5 
33 
75 
EPL 
1 
$4] 
FEY 
2127 2 
5 
. 
2 
* 3 
3 
rol 
3 


* 
. 
$44 
3 
Is 
i; 
: TIO | 
F 

5 

bk 


. men = 


ſe 15 . 


rplus 


'ourſe : 


nmiſ- 


t the 


10 B. 


his 1s 
mers. 


debts, 
debt3 
to his 
over 
Mich, 
1698. 


RR N Yr 8 . FOODS : 1 
Rees 430% e r f - n * 2757 
5 2 I! A 15 
8 A WELL ENS TGT go DI Fd - 
ö 8 « or", N de. 4 

4 3 9 10 1 


Re 


. es r * WD 2 5 
. E 
n 6 . 0 1 


Executoexnx 171 


1698. in the caſe of Bailey v. Powel, cited as Sir William bands of 
Bafſet's caſe the executor 
| 76 1 RO” is dilcharg- 
ed, and not contributory , but it 15 otherwiſe in caſe of altminifirators. Lev. 203. Hill. 18 & 19 Car. 2. 

Feitham v. Harleiton. . = 


43. A. having intailed his lands on his fon, ſubject to a mort- 2 Picem. 
gage term of 1009 years, for payment of 60990]. deviſed his leate- wy, "hog 
hold and perſonal eſtate to pay his debts and legacics, and directs, name bw. 
that if his perſonal eſtate is applied to pay the mortgage, the 1999 Yate v. Fet- 
years term ſhould be kept on foot to make good his daughter's por- — 

tion, and gives her 3000l. 79 be paid at 21 or marriage, if married with 18. 3 
conſent, if not, 16091. She died at fix years old. Per Cur. it is right 
within the reaſon of Ld, Pawlet's cate ; beſides, the deviſe is con- ee 
tingent on her marrying with conſent, fo the portion not to be raiſed precedent, 
for the benefit of the adminiſtrator, but bill diſmiſſed. 2 Vern. 416. 3 e 
Hill, 1700. Yates v. Fettiplace. td, if wy 
marry with conſent of my wife I give 2000 1. Chan. Prec. 140. pl. 122. $. C. * 
miſſed by the Maſter of the Rolls and Ld. Keeper, and the diſmi.ſion affirmed in the Houſe of Lords. 
: - 

44. Held that a furnace, though fixed to the freehold, and pur- C172 ] 
chaſed with the heuſe, and alſo hangings nailed to the wall, ſhall go to 
the executor, and not to the heir, and fo determined contrary to 

Herlakenden's caſe, 4 Rep. 2 Freem. Rep. 249. pl. 316. Trin. 
1701. in Canc. Squier v. Mayer. 

45. A term for 5co years in truft to pay debts, and four years af= 9 Moe. 185, 

terawards to attend the inheritance, as ſoon as debts are paid, it is a S. C. cited 


truſt for the heir. 2 Vern. 645. Hill. 1705. in caſe of Counteſs of I Fate 
; - C . . 3 1 = Ch. J. ſays, 
Briitol v. Hungerford, cites it as the cate of Cook v. Gnavas. 2 e 

| | firmed in 


parliament 1712, 15th May, 


46. A. having two daughters, dew/ed a mortgage in fee, on which Chan. Prec. 
be had entered, as his lands in tee, to bis tao daughters and their heirs, 3 r 
and another mortgage on which he had not entered, to them, their cordingly. 
executors, &c. "th of the daughters dies. Her ſhare of the lands ——Gilb. 
in fee ſhall go to her heir, and not to the huſband her admini— 1 Ty 
itrator ; for though it was but a mortgage, as between A. and the _—_ 
mortgagor, yet A. intended thoſc lands ro go as real eſtate to his 
daughters, and the adminiſtrator of the daughter that 1s dead ſhall 
have no part; per Cowper K. 2 \ cru. 581. pl. 524. Hill. 1726. 

Noyes and Ux' v. Mordant. 

47. Deviſe was of 2001. a year for 16 years, to pay debts and 

legacies, yet the furplus was adjudged a truit for the heir, 


2 Vern. 645. in the caſe of the Counteſs of Briſtol v. Hungerford, 


Hill. 1709. cites it as the caſe of Sir Cyril Wyche v. Packington. 


48. A mortgagee of a term had a decree t2 zorectoje, and the heir, Chan. prec. 
an infant, to convey the fee p37 payment of 201, at her full age, 355-pl.257- 
unleſs cauſe, &e. in fix months after age. A. before any con- 5.0. S. P. 

_ held accord - 
reyance of the ſee aſſigns the term to J. S. in truſt t attend the ingly. 
inheritance when it ſhould be conveyed to B. The 20). was not 
paid, nor any conveyance made of the inkeritance to E. during lis 
life; but becauſe of the decree, and A.'s covenant to convey, it 

was 


172 


2 Vern. 679. 
pl. bog. 

S. C. but 
S. P. does 
not clearly 


2 ear. 


Equ. Rep. 
77.48. Co 


£173] 


Br.Charte's, - 
pl. 24. cites 
S. C.—— 
Br. Eſta:es, 
pl. 37. cites 
3. C. ac- 
core. 


X 


pl. 13. 
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was held to be an eſtate of inheritance, and not perſonal eſtate. 
Gilb. Equ. Rep. 30. Hill. 9 Ann. Kitſon v. Kitſon. 

49. A. agrees for the purch aft of lands for 10091. to be conveyed 
four months after, and dies in the mean time. The heir of A. 
may by bill compel the exccutors to pay the purchaſe-money out 


of the perſonal eſtate; and fo may the deviſee, if ſuch contract 


be deviſed, and it will well paſs by the name of all his lands of 
inhefitance. Ch. Prec. 320. Hill. 1711. Greenhill v. Greenhill, 

50. If a mortgage ſells, the ſurplus money 15 to be anſwered to the 
heir, and not to the executor or adminiſtrator. Arg. 10 Mod. 239. 


Paſch. 13 Ann. 


5 1. A. by will ſubjes bith his real and pil eſtate to the pay- 


ment of his debts. Decreed, that the heir ſhould pay the debt, or, 


in default thereof, tlie real eſtate to be ſold, and liberty given to 


the heir to proſecute for the perſonal eſtate. MS. Tab. Feb. 22. 
1705. Slydolph v. Langhorn. 


52. It is now a ſettled point in courts of equity, that if lands 


be /ettled, or a term F years created, an truſt to raiſe portions for 
daughters, to be paid at age of 21 er marriage, and the daughter dies 


. before the time of payment, the portion ſhall not go to the executor 


or adminiſtrator of the daughter, but fink in the eſtate for the 
benefit of the heir. Comyn's Rep. 742. per Ld. C. Hardwicke. 
Paſch. 13 Geo. 2. in caſe of Harvey v. Aſton. - 

ET Although a real eſtate 1 is made liabl ue to debts, yet it /hall only 
come in aid of the perſonal, and the perſonal ſhall be firit applied. 
MS. Tab. April 12th, 1727. Nokes v. Derby. 

54. Whatever intereſt in, er 2 of 's cut of a real gſtate, are undi/- 
Poſed of by a tefator, deſcend to the hein, and he takes them, not by 
the will, or the intent of the eſtawor' but they are thrown upon 
him by the law, for want of ſome other perſon to take. Aquitas 
ſequitur legem. Cafes in Equ. in Ld, Talbot's Lime, 44. Mich. 


1734 ien v. Hopkins. 


2 2) What is a Chattel to go to the Executors. 


1. IF a man /e;/ed of land 15 athrinted of felony, and the Jing has 

annum diem & vꝗſtum, this is only a chattel, and if a ſtranger 
enters, the lord ſhall have alliſe ; for the franktenement is in him. 
Br. Chattels, pl. 16. cites Vitzh. Aſſiſe, 424. tempore E. 1. 

2. If a man is /eifed in jure uxoris, and after is attainted of felony, 
and the Ling ſeiſes the land tor the life of the huſband, the king has 
only a chattel ; for if a ſtranger enters, and the Lon dics, there 
the feme ih all Ive aſſiſe, and ſo the had. Br. Chattels, pl. 15. 
cites 4 E. 3. and Fitzh. Aſſiſc, 166, 


3. If a man leafe for life, reerving fir fix firſt years three 


quarters of corn by the year, aud after the ſix years, if he holds it 
over, 5 J. a year, and aſter acknowlec ges a ſtatute within the firſt ſix 

years, mo rent {hall be extended as a franktenement, and not as a 
chattel. 15 E. 3. Execution, 63. 2 Roll. 473. Statutes (En 


4. In 


Executors. 


4. In quare impedit, a man granted to another the next Dr efent a= 
ton of ſuch a benefice, and the grant was 10 him, his heirs, and af- 
ſigns, of the next pretentation, and admitted clearly that it is ouly 
4 chattel, notwithſtanding thoſe words (heirs) ; for it is but one 
turn, and where the thing is a chattel, this word heirs cannot 
make it inheritance. Br. Chattels, pl. 6. cites 39 E. 3. 37. 


preſenta- 
tions to wr. 
N. of the 
church of 
D. thoſe & 
chattels, and 


if he dies the executors ſhall have them and not the heir. Br. Chattels, pl. 20. cites 34 H. 6. 27. 
Next advowſon is but a chattel ; admitted. Owen, 43. per Anderfon C. J. Paſch. 29 Eliz., C. B. 


in caſe of Yardley v. Peſcan. 
chattel. See Went. Off. Executor, 54. 


5 So elſewhere of a /eafſe fo W. B. and his heirs fir 2 20 years. 
Ibid. 

6. 'a feme has execution by ftatute merchant of land, and tales 
haron, this is a chattel, and the baron may give it, and ſhall have 
the ſuit alone, if he be ovited; for it is only a cha ttel. Br. Clhiattela, 
pl. 17. cites 37 Afi. 11. 

7. If a man be obliged to nnither and to his heirs, _ ES 4 lic 1 
heir hall not have aflian ; age the debt 1s a ch: er 1d "i } 
ſhall not have chattels. Br. Bailment, pl. 2. cites 9 H. 6. . 58. 

8. $9 if a man baz!s a d:ed lo anther 19 — Bin or 
and he dies, the heir ſhall not have action; 5 ed deed is 2 chat- 
tel. Br. Bailment, pl. 2. circs 9 H. 6. 58. 

9. The father who has the ww rd of bis fon and weir has 1t not as a 
chattel as ward. 80 of his daughter _ heir. But it was ſaid 
that if the father be outiawe d, he ſhall not lofe the ward, and 
therefore it ſeems that he cannot grant it, nor the executors ſhall 

not have it, as it ſhajl be of a ward; and therefore it is not pro- 
perly a chattel. Br. Chattels, pl. 19. cites. 33 H. 6. 55. 


* 


3 2 Tran 


10. So it ſeems though charters ds concern the land of {he plains 
wu, y et if he brings detinue of a box with charters, and he counts 
of no "= ter in particular, the d lefend ant may wage his law of the 
whole ; becauſe before ſt ewing of it, the box and al! in it is but a 
chattel. 2 Roll. 108. Ley-gager (F), pl. 1. i to it, 6. 9. Þ: 

10. Charters concerning land are no more than chattels, as 79 
perſons whoſe land they do not concern, as if one is bailor and an- 
other bailee only of them. See 2 Roll. 108, Ley-gager [EF 
cites 20 H. 6. 38. | 

11. Grantce of a rent for Term 27 years, grants Om 1a bona & 

catalla ſua tam viva quam mortua. The rent pales, and yet the 
_ grantor cannot put him in ſeihn of it, but mult wait the d day of 
payment. Le. 202. Arg. cites 39 H. 6. 35. b. 

12. In detinue of charters a man ma wage his law, if the * 
ri does not make title to the land ; for if a man gives to me a d lecd 
of feoffment, it is only a chattcl in me; per Pigot, quod non ne- 
gatur. Br. Charters de Terre, pl. 57. cites 8 E. 4. 3. 

13. Deed of tail or of land Is not chattel, but is inheritance, 
and docs not paſs by theſe words, omnia bona & catalla, but be- 
longs to the heir, and replevin does not lie of it. Br. Chattels, 
pl. 9. cites 4 H. 7. 10, 

. | 14. In 


Before it becomes void it is a real chatte, and after it 18 4 perloiz 


Br. Chat: els, 
pl. 12. ce 
8. Co 


r 
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entail js not 


Fears as r foal; / be from ſuch a time to ſuch a time, it had 
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14. In treſpaſs quare vi & armis ſedulam ſuam fregit et aſpor- 
tavit, defendant ſaid, that the /eat was in the church of D. whereof 
J. N. was parſon, and he by his command, &c. Eliot ſaid, this is 
no plea, for a ſeat is a chattel, and not parcel of the franktene- 
ment. But Butler e contra; for it is fixed to the franktenement, 
therefore parcel, as a furnace, &c. Per Fairfax, neither furnace 
nor fatts are parcel, nor bcoths in a fair, nor table dermant. And 

er Huſley, it ſeems that ſeats in a church is ſpiritual matter, and 
therefore thall be ordered by the ordinary, and that every one may 
remove the ſeat for their eaſe, if he, &c. has had it there by pre- 
icription. Br. Chattels, pl. 11. cites 8 H. 7. 12. 

15. An interejje termini is a chattel, Pl. C. 150. 3 Mar. 
Throgmorton v. Tracy. 

16. Where rent was granted to a man in fee, and if unpaid, &c. 
that he, his hcirs, &c. may enter and take the profits to him, his 
heirs, and aſſigns, and 79 retain till he is ſatisfied ſuch a ſum, it is 
a chattel. Arg. 2 Roll. Rep. 13. in Havergil and Hare's caſe, 
cites 4 Rep. 81. Mich. 41 & 42 Eliz. Sir Andrew Corbet's 
an. | | | 

17. When recogr::zances are forfeited, they are but chattels per- 
fonal. 12 Rep. 2. Paſch. 4 Jac. Ford v. Sheldon. | 

18. It lande are conv eyed to the uſe of A. and B. and their heirs 
till 10001. be raifed, it is a fee ſimple limited or conditional. The 
difference is between a limitation of a uſe ts A. until 1000). raiſed, 
that perhaps in a uſe may be a chattel, but if 7% A. and B. until 
ſo much be raifed, perhaps it is doubtful, Per Bridgman Ch. J. 
Cart. 107. Mich. 18 Car. 2. C. B. | 

19. If the limitation was 12 A. and B. and their heirs for ſo many 
en but a 
term, it makes it not a fee ſimple what was after qualihed to a 
term for years. Arg. Cart. 166. cites 10 Rep. 85. Loveis's 


cate. - 
20. Leaſe fir years is real. Went. Off. Ex. 52, 


a chattel, for it is inheritance as the land is, and of the nature of the land, and ſhall go to the heir. 
Per Fairfax and Huſſey, Br. Charters de Terre, &c. pl. 53. 4 H. 7. 10. 


But if a deed of feoffment be given to me of land to which I make no title, this is only a chattel in 
t er Pigot. Quod non __— Br. Charters de Terre, &c. pl. 57. 3 E. 4. 3» | 


21. So qwwardſhip of lands held by Enight _ Went. Of. 
ER. 3. 


23. So extent upon Judgments, ſtatutes, or recognizances, Went. 
Off. Ex. 53. 


24. Things iſſuing out of houſes or land, as rents, commons 


eſtovers, &c. coradies, 2 tithes, fairs, markets, profits of 


lets, & c. which teſtator had for years, are chattels real. Went. 
Off. Ex. 53, 54. 

25. The gear, diy and zuaſtie forfeited to the crown on attainder 
of felony is but a chattel, and though granted to one and his heirs 
by the king, vet hall go to the executor and not to the heir. 


Went. Of. Ex. 54. 


26. — | 


chatte 
Flouſ, 


1 
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26. Wardjhip of the body whether by tenure or aſſignment was Br-Chartels, 
2 chattel real in reſpect of the tenure of land, and was for years, - 4 . 
viz. till 21, or marriage. Went. Off. Ex. 52, 53. F 
27. So a wilain for years (as by grant for a term from him that 
had the inheritance) is a chattel real, Went. Off. Ex. 53. 
28. An apprentice ſeems to be only a perſonal chattel, Went, 
Of. = | | 
29. Becauſe not ſpringing out of any real root as wardſhip and 
villenage do, but out of mere contract. Ibid. 56. 
27. The intereſt in a debtor in execution for debt, or more pro- 
py in his liberty, ſeems only a perſonal chattel. Went, Off. 
x. 
6 So of a priſoner taken in the wars. Went. Off. Ex. 53. 
29. Any intereſt out of land in which the grantor has only a 
term though ever ſo long, and though he grants it in tail, or for 
life, limiting it as a freehold, can be no other than a mere chat- 
tel. Went. Off. Ex. 55. ſays partus /equitur ventrem. 
30. Extent upon a ſtatute is but a chattel notwithſtanding it is 
delivered to the party as a freehold, viz. ut liberum tenementum, 
but that makes it only to be quaſi liberum tenementum as to the 
maintaining of aſſiſe if wrongfully put out. Went. Off. Ex. 55. 
371. Patentee of land, or other hereditament, whereof a traitor 
zvas ſeiſed in right of his awife, has only a chattel intereſt in the pro- 
lits, though granted to him and his heirs, and it ſhall go to his 
executors. Went. Off. Ex. 55. | 
32. Dung in a heap is a chattel, but if ſpread on the land it is All. 31, 32. 
not. Per Roll J. Sty. 66. Mich. 23 Car. Carver v. Pierce. 1 
33. Graſs growing is part of a frechold, and not a chattel. S. C. & S. p. 
3 Salk. 161. cites 1 Vent. 187. Hill. 23 & 24 Car. 2. B. R. by Rol. 
Lmerſon v. Emerſon. | 
34. Intereſt under an extent of lands on a judgment by elegit 1s 
but a chattel intereſt ; per Jefferies C. Vern. 398. Paſch, 1686, 
in caſe of Clobery v. Simonds. | 


35- Corn ſtanding is a chattel. 3 Saik. 160. pl. 3. Anon. Ver obs. 
24 Car. 2. B. R. Emerſon v. Emerſon. S. P, 


36. So rrees growing are not goods and chattels. 11 Mod. 113.121. But if oe 
Paſch. and Trin. 6 Ann, B. R. The Queen v. Harris. eile land 


in fee, and 
excepts ſuch and ſuch trees, this is a, chattel intereſt. Went. Off. Ex. 60 So of trees ſold to J. 8. 


who dies before felling them, the exccutor of J. S. thall have tzem. Went. Off. Ex. bo, 


37. A. ſeiſed in fee devifed, that if hrs perſonal eftate ſhould nat 
be ſufficient to pay his debts and legacies, then his executor fhould receive 
the profits of his real ęſtate for the payment theres, and atter payment 
he deviſed the real eflate to B. c. The executors have only a 
chattel intereſt. Wms.'s Rep. 505. 509. ſays it was fo held in the [176] 
Houſe of Lords, upon taking the advice of all the judges. 22 May | 
1717. on the appeal of Coppen, Barnardiſton, &c. 


VoL. XI. | 0, 


eee RX 
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Executors. 
| | | 2 
5 vp 11 
(Z. 3) What Executors muſt do in Favour of tir 
+ the Heir. | Az 
| | | W1 
| $ TEE father of A. articles with J. S. a carpenter, to build an dic 
houſe, and covenants to pay F. S. 1000. to build it, but A. 4 5 
before the building dies inteflate. The heir of A. on whoſe ęſtate this toi 
| houſe was to be built, brought a bill againſt the adminiſtratriæx of A. 10 
; to compel her to perform this agreement ſpecifically, and decreed ac- Pre 
| cordingly. 2 Vern. 322. pl. 310. Mich. 1694. Holt v. Holt. _ 
|; 2. Articles on marriage, whereby money is agreed to be laid out in | the 
| land, and ſettled, in default of ifſue male of the marriage, on the huſ- - 
| band's brether, ſhall, if the huſband dies wwithoat iſſue male, and leaving 1 
only daughters, be performed in favour of the brother, though they * 5 
| were voluntary, and though the huſband might have barred ſuch | die 
$ remainder. 3 Wms.'s Rep. 223. Mich. 1733. cites 2 Wms.'s for 
Rep. (594.) Vernon v. Vernon. . | as 
| | 3. A. covenants for himſelf and his heirs, that he auill purchaſe lands viſt 
and ſettle the ſame on himſelf for life, remainder to his wife fer life, by 
y remainder to his firſt, Sc. ſon, remainder to himſelf in fee. Equity teft 
will compel the executor to lay out the money, though the heir is * 
both debtor and creditor. 3 Wms.'s Rep. 224. Mich. 17333 | Par 
Lechmere v. Ld. Carliſle. | the 
| Sm 
=} 
| (Z.4) What Things ſhall not go either to the = 
| Executor or Heir. ts th 
f it ſe 
Donatio Cauſa Mortis. | nat: 
| : | crea 
1. A Donatio cauſa mortis is in fraud of the cuſtom of London. 6 
| A Fin. Rep. 16. Mich. 25 2 2. Dea ie gui: 
Feu. Rep. 2. A donatio cauſa mortis zs where a man lies in extremity, or this 
33- 8. C. being ſurpriſed with ſickneſs, and not having an opportunity of Cau! 
making his will, but, leſt he ſhould die before he can make it, he „ 
gives with his own hands his goods to his friends about him. give 
This, if he dies, ſhall operate as a legacy; but if he recovers, er. 
then the property thereof reverts to him. Per Ld. Cowper, Chan. — 7 
* Prec. 269. pl. 220. Mich. 1708. Hedges v. Hedges. ſmit 
3. A. by will gave B. 5ool. and ſome months after A. by parol =— 
(which he called his fervants to be witneſſes to) gave her a hair that 
trunk, and often afterwards remembered them of his having made | will, 
to B. ſuch gift, and it was in theſe words: I give to my couſin B. ſo p 
this hair trunk, and all that is contained in it, and gave her the key. | cutor 
Afterwards A. makes a new will, and revoles all other, and gives 1 
B. 1o0ol. but ſays nothing of the hair trunk, and this will was gave 
. about three years after the firſt will. Upon opening the trunk were on h 
C177] found a tally for 0 l. &c, Ld. Cowper took notice that it was ſaid, 
| agreed that a donatio cauſa mortis was revocable, and differed no- A. t. 


thing 


— 


FA. 


* Ws R "MP 


 Ekecutors, 
hing from a will, and thought in this caſe were only two points: 
1(t, If the tally was fully proved to have been in the trunk at the 
time of the gift. 2dly, If the will was not a revocation of it. 
As to the firſt, ſuch donations being of the ſame kind with the 
will, ought to be fully proved in all its circumſtances, and that A. 
did not mentien the tally, when He fo often mentioned the trunk, 
was ſtrange. As to the ſecond, that the ſecond will revoking all 


former wills was a ſatisfaction equivalent to a revocation, and the 


toool. thereby given her was a recompence, unleſs ſhe could 
prove that A. intended it otherwiſe ; for it ſhe could, then the do- 
natio cauſa mortis muſt have ſtood, and fo reverſed a decree of 
the Maſter of the Rolls. Chan. Prec. 300. pl. 234. Trin. 1710. 
Jones v. Selby. | | 

4. A. made B. his executrix and refiduary legatee, and afterwards 
gave a ſpecie bill of 1001. 10 J. S. to deliver over to C. in caſe A. ſhould 
die of that fickneſs, which accordingly happened. C. brought a bill 
for the xo0ol. note. And Ld. Cowper held the caſe not ſo ſtrong 
as if A. had ſpecifically deviſed this 1001. note [to BJ; for de- 
viſing the reſiduum is only the reſt of his eſtate, that he ſhould not 
by will or otherwiſe diſpoſe of. But this 1001. note is a giſt in 
teſtator's life-time, donatio cauſa mortis, and the poſicthon tranſ- 
mitted, and the will did not hinder teſtator from giving away any 
part of his eſtate abſolutely or conditionally ; and decreed C. 
the 1001. with coſts. Wms.'s Rep. 404. Hill. 1717. Drury v. 


Smith. 


5. But where jewels were given away by teſtator, by way of do- 


natio cauſa mortis, the Maſter of the Rolls doubted whether this 


was good againſt debts, Wwms.'s Rep. 406. in a nota there cites 
8th Dec. 1718. Smith v. Caſen. And the reporter ſays, that 
it ſeems not, they being given in caſe of the donor's death, and in 
nature of a legacy, which therefore would be fraudulent as againſt 
creditors. Ibid. | : | 

6. An huſtand, lying on his death-bed, delivered a purſe of 190 


 guineas to his wife, and bid her apply it to no other uſe but her own ; 


this was held by the Maſter of the Rolls clearly to be donatio 
cauſa mortis, becauſe the huſband was then languiſhing on his 


death-bed; and alſo, becauſe the hutband could not otherwiſe 


mu to his wife, and ſaid that this was in nature of a legacy to 
er. Wms.'s Rep. 441. Trin. 1718. Lawſon v. Lawſon. 
7. And alſo he gave a bill to her, drawn by him on a gold- 


ſmith, to pay her 1001. to buy her mourning, and maintain her 


till her jointure comes in. It was held by the Maſter of the Rolls, 
that donatio cauſa mortis need not be proved with the teſtator's 
will, neither need any ſuch gift, though in nature of a legacy, be 
ſo proved; for that they operate as a declaration of truſt upon the exe- 
cutor. Wms.'s Rep. 441. Trin. 1718. Lawſon v. Lawſon. 

8. C. after making his will, three or four days before his death, 
gave D. ſome Bank notes to her own uſe if he died, elſe to be returned ; 
on his death, A. who was his executor, on inquiring into the affair, 
ſaid, he was very well e that they were given her; ſhe deſired 
A. to keep the notes for her, and employ them to the belt adwan- 
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having after married contrary to his inclination, he refuſed to de- 
liver up the notes; on which action was brought on his note, 
and a recovery and damages. Bill was brought here to be re- 
lieved, but relief denied. Curia, You come here to be relieved 
againſt the note, which cannot be, but on the foot of fraud; at 
L 178 J the time of giving it, the whole affair was examined; it is not @ 
legacy, nor 1s there any occaſion for the executors aſſent to it, it is not 
1 a gift at common law, but in view of death; here are expreſs 
words; but if he had uſed no words, and had been near death, 
it had been looked on as a donatio mortis cauſa f zs a zeftamentary 
legacy, of which the commen law takes notice, but not provable in the 
eccleſiaſtical court, it is only queſtionable here; and the exccutor's 
aſſent is not neceſſary, becauſe he might die inteſtate. This fur- 
ther differs from a legacy, which depends ſolely on the diſpoſing 
words; but i: a donatio mortis cauſa mii be a delivery, which is 
ſomething more; ſo bill diſmiſſed with coſts. ' This cauſe was re- 
heard before Ld. Chan. King, Auguſt 6th, 1725, and afhrmed 
the decree, only he altered it in reſpect of the defendants coſts, 
who being truſtees ſhould have it out of the eſtate z but incline 
to have ordered a trial at law, had A. not given a note. Sel. 
Caſes in Chan. in Ld. King's Time, 14, 15. Paſch. 11 Geo. Ath- 
ton v. Dawſon and Vincent. - 

9. In every donatio cauſa mortis delivery muſt be made by the 
party in his laf? fickneſs, and it may be to a wife being in nature of 
a legacy, but need not be proved with the will. 3 Wms. 's 
Rep. 357. Trin. 1735. Miller v. Miller & al. | 


10. There can be ns gift of a bond or choſe en action by way of dina= 


"To cauſa mortis, neither can any thing operate as ſuch without 
having been delivered in the teſtator's life-time by him or his or- 


der. 3 Wms.'s Rep. 358. Trin. 1735. Miller v. Miller & al. 


Tien | (Z. 5) What Things the Wife ſhall have, and 


Is in tol. 0 
eden not the Heir or Executor. ] 
43 no let- | | t 
ter annexed | | » | 
to it there, Paraphernalia. 


Li. II ſeems that true name of this is paraphernalia, or bond pa. 
| rapherna ; for by the civil law bona parapherna ſunt quæ 
mulier ultra dotem adfert taken from the Greek word, & de his 
bonis maritus adminiſtrationem habet ita ut ſine ſpeciali uxoris 
mandato & agere & convenire poſſit. Minſing upon the Inſti- 


tutes, 97.) 


Bons para- [2. The petit cuſtoms de Normandie, chap. de Donaires de Femes, 


e e z f. 395- bona paraphernalia ought to be underflood of moveables ſerve 
to the or. ing to the uſe of the wife, as ſerving beds, robes, linen, and other 
namen's of things of like nature; whereof the judge ſhall make an honeſt 
1 pe, diſtribution to the widow in being, in regard to the quality of her 

e and her huſband, calling nevercheleſs the heir and creditors, pro- 


fs.c ſhe 
vided 


tage for her; he took them, and gave her a note for them; ſhe 


"yr 0 a 


7 3 
vided that the ſaid goods do not exceed the mviety of a third of the carnot claim +1 
moveables, and nevertheleſs where the moveable thall be but little, CY — 4 
the ſhall have her bed, her robe and her coffer. (It ſeems that which laſt 4 ; 
this agrees wholly with paraphonalia in our law.) is rather a _ 

a gift to the | 

church, it being to be laid out upon the book. 2 Wms. s Rep. 79. Trin. 1722. in caſe of Burton v. 4 
Pierpoint, cites Gibſ. Cod. 1 Part. 519, 12 

| 0 

[3. There is mention made of this in our law, where it is named * Br. Teſ- { 

bona paraphonalia, as 12 H. 7. 23. * 18 E. 4. 11. b.] 8 1 

[4. Theapparel of the wife is called bona paraphonalia. 18 E. 4. 1 I. b. S. C. but 

Per Vaviſor.] not S. P. 

| but only that 4 


the word is paraphonalia. ; 


[5. The feme after the death of the baron ſhall have her nece/- [ 179 ] 
ſary apparel for her body, and not the executors of the baron. 
37 H. 6. 28. ] 
[6. So the feme ſhall have convenient apparel for her body, and Br. Admi- | 


not the executor of the baron, 33 H. 6. 31. b. Brook, Execu- 11 M 


tors, I9.] | 8.0. & 8. PF. : 
8 | admitted. | 610 
Fitzh, Executor, pl. 24. 


7. But after the death of the baron the feme ſhall not have ex- Br. Admi- 


; | | | niſtrator, 
ceſſi ve apparel, but the executor ſhall have them. 33, H. 6. 31. b. 83. 
Brook, Executors, 19. ] | S. C. but 
| fays it is 


doubted there if ſhe ſhould have exceſſive apparel. 


[8. If the baron delivers to the wife a piece of cloth to make a gar- 
ment and dies, though this was not made into a garment in the life 
of the baron, yet the feme ſhall have it, and not the executor of 
the baron, inaſmuch as it was delivered to her to this intent; but 
againſt debtee of the baron the wife {hall not have more apparel than 
is convenient, Mich. 40 & 41 Eliz. B. R. HARWELL acainsT 
HARWELL.] | . 
[9. A chain of diamends and pearl worth 3701. being uſually worn Though 
by a feme, who was the daughter of an earl of Ireland, and a baron when A. 


1 


3 k = : : dies inteſ- 
of England, and the wife of a knight and a ſerjeant at lax of the king, tate, or by 
hall be bona paraphonalia, fo that the baron cannot deviſe them vill does 


from the wiſe, but the deviſe ſhall be void, per Cur. Tr. 8 Car. 8 
B. R. LoxD HasTiNGs aGainsT DowGLas upon a ſpecial verdict, ds, his 
the defendant having married the wife of Sir John Davies, who wife may 
uſed the chain in the life of Sir John. Hill. 9 Car. B. R. this was ——_— | 
argued per Curiam, and Richardſon and Croke thought that the are no | 
wife ſhould not have them, though 20 debts, becauſe of the de- Lebte) the | 
viſe, ſcilicet, that ſhe ſhould not have them again? the will of the pea a | 
baron, becauſe they wwere not neceſſary tor her though convenient; but quality to 

Jones and Berkley e contra, becaute convenient for her to wear; de worn as 


1 . tl . * 
but Jones ſeemed that the ſhould not have them as paraphernalia, prin” "OH | | 

: 

| 


e 


but by the lau of reaſen and convenience ; but all the Court agreed body as her 
that the ſhall have her neceſlary apparel as paraphernalia, and the PII 
ia, ye 


baron cannet deviſe them from her, becauſe nccefſary that the ſhould Co. Car. 


2 T2255 „„ . ** 
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5, 6. 1 Roll. not go naked, but to be preſerved from ſhame and from the 


Adr. 911. 
(0) that if cold. i 


the huſband by will deviſes away the jewels, ſuch deviſe ſhall ſtand good againſt the wife's claim of pa- 


raphonalia. Arg. 2 Vern. 246. Mich. 1691. Clergis v. Ducheſs of Albemarle, 

Huſband deviſes the wife's jewels to the wife for life, remainder to his ſon. The wife makes no 
eeRion or claim to have the jewels as her paraphonalia. Her adminiſtrator cannot make this claim. 
2 Vern. 24. Mich. 1591, Ciergis v. Ducheſ of Aibemarle. 

The huſband deviſed the j-wels which were the paraphernalia of the wife and died. They were de- 
creed to thg wife. Chan. Cales, 240. Mich. 26 Car. 2, Cary v. Appleton. 


Mo. 213. 10. The executor of Viſcount Bindon brought detinue againſt 
kü. 354+ the widow of the deceaſed Viſcount, and declared upon the de- 


SC. Man- _ Ds a , 
cb. B. tainer of certain jewels. The defendant did juſtify the detainer 


ad, tha: of them as her paraphernalia. It was faid by Manwood Ch. B. 
in te con- that paraphernalia ought ts be allowed to a widow, having regard 15 


lideraticn , : ; 
of 18 her degree ; and in this caſe the huſband of the defendant being a 


payment of viſcount, 500 * marks was but a good allowance for ſuch a matter. 
debts is 2 Le. 166. pl. 201, Patch. 26 Eliz. in the Exchequer, Bindon's 


to be pre. + 
tered be. (Viſcounteſs) caſe. 


fore the al- 
Jowznce of jewels to the ladies; but becauſe they have no notice by the record of debts, they may more 


2mply adjudge paraphernalia to the Viſcounteſs; and juigment for the Counteſs. 
*[ 180 ] 


Bona para- it. The huſband by 2011 gives goods, which the defendant pre- 


phernalia tends belongs to her as paraphernalia, The deviſe is good. 


are not de- 


viſable by Toth. 142. cites 5 Car, Davenport v. Lady Robinſon, 


the huſband | | 
from the wife any more than heir-looms from the heir, ſo that the _ of the wife to her parapherna- 


Jia is to be preferred to that of a legatee, Per Ld. C. Macclesfielo. ms. s Rep. 730. Mich. 1721. 
Ty/ping v. Tipping. 


12. He may diſpoſe of them in his life-time, but he cannot make a 
vill of them ; but upon the death of the huſband, the property is im- 
mediately veſted in her ; = Berkley and Jones J. Cro. C. 344. 
Hill. 9 Car. B. R. Haſtings v. Douglas. 

13. By the civil law, bona paraphernalia funt que mulier ultra 


ditem adfert, the uſe and ee whereof, though in a pecu- 


liar ſenſe, do belong to the wife, yet not in ſuch a ſeparate way 
but that the huſband, during his life, or by any act executed in 


his life-time, may diſpoſe thereof, or ſue for the ſame ; but in a 


proper ſenſe they are ſuch things as are peculiar to the wife, as ſuitable 
to her condition, and neceſſary or convenient for her in her huſ- 


band's family; ſo it comprehends the wife's convenient apparel, 


with her bed, jewels, and ornaments of her perſon, Orph. Leg. 


ag. 130. 
: 1. at; Portion being to be paid out of the perſonal eflate 
of her fathcr, the Court would not allow the widow to retain 
her paraphernalia, Fin. Rep. 146. Mich. 26 Car. 2. Shipton v, 
Hampſon. | 1 

15. It is agreed by marriage articles, that the feme ſhall have u 
part of the hu/band's perſonal eftate, but what he ſhould give her by 
his will ; this bars her of her paraphernalia, and from jewels given 
to her by her huſband in his life-time, 2 Vern. 83. Mich. 1688. 


Cholmly v. Cholmly, \ We 
| 1 4 16. The 
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16. The widow muſt not have her paraphernalia where the per- The reaſon 


ſonal eftate is deficient ts pay the debts, and mult be aided by the real 
Fin, Rep. 415. Hill. 31 Car. 2. Stubbs v. Stubbs. 


huſband's debts is, becauſe they are only ſuperfluities and ornaments. Per Ld. Cowper. 


Prec. 297. Trin. 1710. in caſe of Wilſon v. Pack. 


17. By the cſfom of London, a citizen's widow may retain ſome 


part of her jewels as paraphernalia, but not the whole, Nelf. Chan. 
Rep. 179. Mich. 1691. Cholmly v. Cholmly. 

18. Fewels and chamber plate, et out of the wife's piu- money, 
and amounting to no more than zl. were decreed to the wife, 
being of a ſmall value in reſpect of the huſband's eſtate. Chan. 
Prec. 27. Trin. 1691. Offley v. Offle y. | 

19. The queſtion was, if the huſband can deviſe the parapher- 
nalia of the wife to any other than the wife? Sir J. Jekil, creditors 

may come in againſt the wife to have her paraphernalia, but not a 
deviſe under the will of the huſband ;. and there is not one caſe in 
the law to warrant ſuch a deviſe, and it is no argument to ſay that 
the huſband may diſp;ſe of them in his life-time, therefore he may 
give them away by will; for he may diſpoſe of his wife's wearing 
apparel, or a term in the wiſe in her life-time, but he can diſpoſe 
of neither by his will. Lady Rawleigh, relict of Sir C. Rawleigh, 
did claim her paraphernalia againit the deviſee of her huſband ; 
but I believe the matter was made up between the parties, for l 
do not remember any judgment given in that caſe. See Cro. 
Car. 343. Per Northey Attorney-General, there is not one au- 
thority in the law that the hutband cannot deviſe the paraphernalia 
of his wife ; it is true, the executor of the hutband ſhall not take 
the paraphernalia of the wife from her, and the caſe in Cro. 
Car. 343. goes no further. It is the conſtant practice in great 
families to give the family jewels to the wife for her life, and at- 
ter her death to the eldeit fon, and I never knew ſuch a deviſe 
called in queſtion, but always ſubmitted to. Harcourt C. ſaid, 
that this is a point of conſequence, and 1 will referve the conſi- 
deration of it till after the Maſter's report upon the account ; Cu- 


ria adviſare vult. MS. Rep. Trin. 13 Ann. Canc. Wilcox & UX 


v. Gore & al'. | 

20. Where a baron borrowed of his fifter jewvels to preſent his wife on 
his marriage, Cowper C. ſaid, this giving of them is a change of 
the property, and a kind of fale in market overt, and on a deviſe 
of real and perſonal eſtate for payment of debts, if the perſonal is 
not ſuſſicient, and the real be, and the huſband dewi/es te her all 


| her jewels, &c. ſhe ſhall have the ſpecihc legacy of her jewels. 


Paſch. 1715. Canc. Parker v. Harvey. | 

21. Mr. Calmady having a crocheat of diamonds, which was his 
firſt wife's, in 1695 makes his will, and, amongſt other things, de- 
wiſes this crocheat to his eldeſt ſon, and that it ſbould go in ſucceſſion ta 
the heir of his family as an heir-loom , afterwards, in 1699, he 
marries a ſecond wife (the now defendant), and turns this crocheat 
into a necklace, and adds ſeveral new diamonds to il ta the value of 2001. 
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which avas more than the value of the cracheat ; the plaintiff, as heir 
to Mr. Calmady, (though not the eldeſt fon, to whom it was ſpe- 
cifically deviſed,) demands this crocheat of the defendant, the 
widow of Mr. Calmady, Counſel for the defendant inſiſted that 
the defendant was intitled to it as part of her paraphernalia, which 
the huſband cannot give away ſrom his wife by will, though he 
may diſpoſe of it in his life-time, and the wife ſhall retain it 
againſt the deviſee or executor of her huſband, unleſs in the caſe 
of creditors, who cannot otherwife have a ſatisfaction of their 


debts. Counſel for the plaintiff ſaid, that though formerly it 


was a doubt whether the huſband could devife any part of the 


paraphernalia of the wife, yet of late it has been holden, that 


the huſband may deviſe ſpecifically jewels of his own which he 


permitted his wife to wear, though they ſhall not go to his exe- 
cutor or to a general reſiduary legatee, and that in this caſe, there 
being 1» direct proof of an expreſs gift to the wife, only a per- 
miſhon to wear them, they are well deviſed to the heir as an 
heir-loom, and that the altering and turning the crocheat into a 
' necklace, and permitting his wife to wear them, was no revo- 
cation of the deviſe. Parker C. ſeemed to doubt at firſt, that 
turning the crocheat into a necklace, adding new diamonds to it, 
and permitting his wife to wear it, was a revocation of the deviſe, 
but at laſt erdered the Maſter to examine and ſeparate the old diaminds 
rom the new, aud decreed the diamonds of the crocheat to the plaintiff 
a heir at lago, and ſpecifically deviſed to him as an heir-loom., MS. Rep. 
Mich. 5 Geo. in Canc. Calmady v. Calmady. N | 
S. P. Nor 22. Bona paraphernalia are liable to debts only, and in 3 of 
in favour creditors, not of an heir ; but any creditors by ſpecralty are who 
4 — concerned in this queſtion, they being by reaſon of their bonds, 
a hætes &c. in all events ſecure, which muſt make it indifferent to them 
facts. Whether“ they are paid out of the real aſſets, or out of the bona 
* paraphernalia; per Ld. C. Macclesfield, Wms. 's Rep. 730. Mich. 
Trin. 1729. 1721. Tipping v. Tipping. : 
a* the Rolis, | £ 
Tynt v. Tynt. 


911821 23. Baron covenanted, obliging his heirs and executors 2 make a 


frinture on his wife, and dies; the wife claims her paraphernalia, 
and aifs that ſhe may have her jointure, or a ſatisfaftion for it out of 
the perſonal ęſtate. Per Parker C. ſhe ſhall have the paraphernalia, 
iſt, That in many caſes the huſband ſhall be looked upon as a 

purchaſor of the paraphernalia. 2dly, That ſhe takes them by a 

right of an higher nature than an executor, for an executorſhip 1s 

only a truſt, to ſee the teſtator's eſtate diſpoſed of according to di- 

rec lion; fo that, 3dly, As theſe paraphernalias are not ſubject 

* to the baron's diſpoſitions by will, ſhe ſhall hold them againſt a 
legatee; and, gthly, If ſhe is to hold them againſt a legatee, 

it is the common juſtice of the court, where an heir and 

an executor are equally liable, as to let in the heir to pay ſo much 

of the debt, as that the Jegatee may be paid his legacy, in many 

cafes to put the legatee in the place of the creditor ; and, 5thly, 
If the legatce is to be paid preferable to the heir's having aid + 
| 1 | ; — BP 


Ily un- 
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Erecutors. 
the perſonal eſtate, and the paraphernalia are of an higher nature, 
an heir ſhall not have them. “ Here is no deficiency of aſſets, 
Wrmms.'s Rep. 729. Mich. 8 Geo. Canc. Tipping v. Tipping. 
They do not go to an exccutor, but on want of aſſets. 


real, are ſufficient to pay debts, and ſatisfy t 


23. If creditors of teſtator by judgment take the jeavels after his 
death in execution, when the heir, or executor, or truſtees, have 
other aſſets ſuſhcient to pay ſuch debts, this is a default in the 
truſtees, for which the widow ought not to ſuffer as to her bona 
paraphernalia, 2 Wms.'s Rep. 80. Trin. 1722. Burton v. 
Pierpoint. 5 

24. But where the jesvels were expreſsly bequeathed to the widow, 
there notwithſtanding that at the time of teſtator's death there 
were no aſſets real or perſonal, yet if afterwards afſets happen, 
though byſo remote an accident as the determining of an eſtate tail, 
and the reverſion in fee thereby falling in, there can be no incon- 
venience to any creditor or others, and the legacy ſhould be paid, 
and teſtator's intention performed, and the rather becauſe here 
the real and perſonal aſſets were by the ⁊uill made liable to the debts and 
| degactes. And in the principal cafe [the will directed and] all the 
legatees were decreed to be paid before the reſiduary legatee ſhould 
take any thing. 2 Wms.'s Rep. 78. 81. Trin. 1722. Burton v. 
Pierpoint. | | 

25. If the real and perſonal aſſets, at the time of the huſband"s death, 
are not ſufficient for payment of debts, they are loſt as to the widow, 

notwithſtanding that by an after accident aſſets fall in as by a 
reverſion in fee falling in upon a determining of an eſtate in tail. 


2 Wms.'s Rep. 79. Trin. 1722. Burton v. Pierpoint. 


(Z. 6) Diſtribution. In Caſe of Inteſtacy. How at 
Common Law before 22 & 23 Car. 2. cap. 10. 


15 IN a prohibition to a ſit in the ſpiritual court, 70 oblige an ad- 

miniſtrator to make diſtribution, and upon long and ſolemn ar- 
guments, and hearing the civilians at large, it was reſolved that 
the * eccleſiaſtical court could not oblige the adminiſtrator to make 
diſtribution, and that their obligations, taken to ſuch intent, 
were void. Per tot. Cur. Lev. 233. Hill. 19 & 20 Car. 2. B. R. 


Hughes v. Hughes. 


cited by Ld. C. King thus, viz. one died inteſtate leaving a conſiderable perſonal eſtate, and a ſon and 
The ſon adminiftered. The daughter contended for a ſhare in the ſpiritual court, where it 


daughter. 
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® It being 
admitted 
that perſon- 
al aſſets, to- 
gether with 


his covenants» 


911031 
Sec Cart. 

1 25 co 1 36. 
the caſe 
largely ar- 
gued Trin. 
18 Car. 2. 
by common 
lawyers 

and civili- 
ans. — S. C. 


was thought a hardſhip that the ſon ſhould have all; and yet the daughter was prohibited at law. How- 
ever the ſtatute of diſtributions takes away the adminiſtrator's pretenſions (which he before had made 
with good ſucceſs) of retaining the whole. Ir is true, that in caſe any child had been advanced by 2 
freehold, the ſpiritual court would not meddle with that; but the act of parliament has therefore gone 
further than ever the (piritual court intended to go, to make this treghold ſettled upon a younger child by 
the father, be brought into hutchpot. 2 Wms,'s Rep, 448. Hill, 1727. in cafe of Edwards v. 
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2. At common law the ordinary had the diſpaſal of the inteſtate's \ 
eſtates, and though perhaps he-might, after funeral expences, &c. . 
paid, diſtribute the eſtate amongſt the wife and children ; yet this 
was diſcretionary, and the wite and children had no intereſt in the | 
adminiſtration ; the fatute of E. 3. gives the wife no right to ſue | 
or demand adminiſtration ; all it doth is to enable the adminiſtrator } 
to ſue; the 21 H. 8. orders the adminiſtration to the wife, or the next ( 
of kin, this is the firſt act that gives the wife a ſhare or intereſt 
in the [inteſtate's] eſtate, but that is as adminiſtratrix, and cites 8 
Hob. 191. 1 Cro. 62. 202. But though the ſtatute went ſo far "2 
as to deveſt the ordinary, and give it the wife, yet there remained t 
many miſchiefs; for there being no diſtribution, he that obtained 4 
adminiſtration went ata with all, So that if one was of age, and Ti 
the next under age, and if by ſurprize a ſtranger obtained admi- E 
niſtration, he barred them all; or if he to whom it belonged was 
beyond ſea, and another got adminiſtration, he was ſtripped of : 
all, this being the miſchief. Skin. 219. Hill. 36 & 37 Car. 2. 8 
B. R. per Pollexfen. Arg. in caſe of Palmer and Allicock. | 
| * . a 
(Z. 7) Diſtribution. In what Caſes, d 
wi 
1. RARON has a ferm in right of his wife; they have iſſue a 7 
| daughter ; the wife dies ; the baron marries again, and has 
iſſue a ſon; baron ſurrenders, and takes a new leaſe, and dies in- 70 
teſtate; decreed the term to the daughter. Fin. Rep. 106. Hill. . 
25 Car. 2. Bucknall and Hicks v. Bullock. | » 
Mabe per- 2. 29 Car. 2. cap. 3. J. 25. enafts that the ſtatute 22 C23 Car. 2, 1 
petual by cap. 10. of diſtributions ſball not extend to the ęſtates of feme coverts that | 
ther Jac. 2. die inteſtate, but that their huſbands may have adminiſtration of their | 
Pe 17* 80 perſonal eftate. E : . 
3. If a child dieth, and the mother adminiſters, ſhe ſhall not be ” 
compellable to make diſtribution to any of the brothers and e 
ſiſters of the inteſtate. Cites it as reſolved by Ld. Keeper North. . — 
2 Freem. Rep. 85. pl. 94. Hill. 1682. Anon. | R 
4. Where a man makes an executor, to whom he deviſeth all the reſt "= 
and refidue, & c. and this executor dieth before the tęſtator, he that 
takes adminiſtration cum teſtamento annexo, ſhall be liable to make = 7B 
diftribution of this ſurplus within the aft of parliament. Cites it as b 
reſolved by Ld. Keeper North. 2 Freem. Rep. 85. in pl. 94. 
C 184 ] Hill. 1682. Anon. 35 | ; 
Barnard. 5. A prohibition was prayed to the ſpiritual court, 2 flay a ſuit | ho 
mg rp _ there againſt an executor for diſtribution of the ſurplus of the teſtator's "9 
729. 8. E. eſtate, after the debts and legacies paid; and it was inſiſted they om 
the Court have no authority when a will is made, and cited 5 Mod. 247. 1 
grant» and a prohibition was granted upon debate. Gibb. 126. Hill. | 
bew cauſe, 3 Geo. 2. B. R. Hatton v. Hatton. | | 1 
and Dr. | 5 t 
Sayer came now to diſcharge the rule. He cited many opinions in the civil law-writers, and likewiſe | 6: 
in books of equity, to thew, that executors were only conlidered as truſtces for the refiduum. But the BI 


Court ſaid, however this notion may have obtained in Chancery where executors have had a legacy left 
them, yet even there it has not gone ſo far, where they have had none. However in av caſe they faid 
$ 4 : : Would 


Executors. 
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would this court ſuffer the eccleſiaſtical court to call an executor to an account for the reſiduum; and 
before the ſtatute of diſtributions they would not ſuffer this even in cafe of an adminiſtrator. And that 
they ſaid was one chief occaſion of the ſtatute, as appears by a very long caſe at the end of Raymond's 


Reports. Accordingly they mace the rule abſolute. 


6. A perſon dies inteſtate, leaving only one child. He ſhall 
have the whole perſonal eſtate within the ſtatute of diſtributions. 
Ch. Prec. 21. pl. 22. Hill. 1690. Palmer v. Garrard. 

7. Prohibition was granted to the delegates to ſtay a ſuit there, 
&c. becauſe they compelled an executor to make diſtribution of the ſur- 
| plus, he having 5ol. deviſed to him by the auill as a legacy ; becauſe, 
there being a will and an executor, the ſpiritual court cannot 
compel diſtribution, but only where the party dies inteſtate. Ex 
relatione Magiſtri Place. Ld. Ray m. Rep. 86. Trin. 8 W. 3. 
B. R. 1696. Petit v. Smith. | 


378. S. C. anda prohibition was granted, niſi. —— — Wms. 's Rep. 7. S. C. but S. P. 
r. Comyns's Rep. 3. pl. 3. S. C. che Court inclined that a prohibition ſhoul 


pea 
S. P. by Holt Ch. J. Ld. Raym. Rep. 363. 


8. It is held that where a man makes a will and an executor, 
and the executor dies, an adminiſtrator de bonts non ſhall not make 
diſtribution, becauſe the party did not die inteſtate ; and ſo not 
within the ſtatute. 2 Freem. 212. pl. 285. (b.) Hill. 1696. 
Anon. | f | | 

9. Where a man dies, having made his will and an executor, and 
gives him any particular ſum, as five or lol. and makes ns diſpoſition of 
the reft and reſidue, there the reſiduum ſhall be diſtributed to the 
next of kin, becauſe although he makes a will, yet he is held to die 
inteſtate, as to the reſiduum. 2 Freem. Rep. 212, 213. pl. 285. (b.) 
Hill. 1696. Anon. | | | 

10. M. made his wife executrix, and gave 10091. a-piece t9 his 
daughters, and ſome other things, and jewels to his wife. It was 
inſiſted that ſo near a relation as the wife being executrix, it could 
not be ſuppoſed but the teſtator intended her ſome benefit, by 
making her executrix. But decreed, that ſhe having a particular 
legacy given her, the ſhould diſtribute the ſurplus. 2 Freem. 
Rep. 263. pl. 332. Mich. 1702. Pawlett v. Lady Morley, Ld. 
Herbert & al. 


425. pl. 386. Paſch. 1701. S. C. & S. P. per Cur. —— — Chan. Prec. 162, pl. 
decreed accordingly. ; | 


11. A. died inteſtate before the flatute of diſtributions took place, but 
adminiſiration granted after, his perſonal eſtate is liable to a diſtri- 
bution; the words of the act being, that i Hall be lawful for the 
ordinary, an granting adminiſtration of perſons dying inteflate after 

. 1670, to take a bond for diſtribution. 2 Vern. 642. Mich. 170g. 
rice v. Whiteing. | | | 

12. One covenants to leave his awife 6501. he dies inteſtate, and 
the wife's ſhare on the flatute of diſtributions comes to more than the 
650/. this is a ſatisfaction, 2 Vern. 709. pl. 631, Hill. 1715. 
Blandi y, Widmore, \ An 
| | 13. B. 


5 Mod. 247. 
S. C. men- 
tions it as 2 
legacy of 
51. left to 
each execu- 
tor, and a 
prohibition 
was granted. 
— Comb. 
does not ap- 


d 80.—— 


bid. ſaid 
that ſo it had 
been already 
ſettled even 
in the caſe 
Of a wite 
executrix 

in the caſe 
of Randall 
v. Bookey. 
— 2 Vern. 


134. S. C. 
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eteed ac- 


Executors. 
13. B. having ſeveral children, gave to his eldeſt fon ¶ ace had dif 


ebliged him lol. and no more, and gave to his executors a legacy, 
and made ns diſpoſition of the ſurplus, and it was decreed at the 
Rolls, that the eldeſt ſon ſhould be let into the diſtributory part 
with the reſt of the children ; but this decree was reverſed at the 


Houſe of Lords upon e expraſe.averds of the auill, which excluded 


the eldef? fon from any more than 101, Gilb. Equ. Rep. 121. Arg. 
Mich. '2 Geo. 1. cites Button v. Vaſhall. 

14. A. gave his wife the reſidue of his eſtate, with powver to 
difpeſe thereof with the approbation of his truſtees. The wife deviſed 


it by will to the plaintiff, but Cowper C. declared the deviſe void, 
ſhe not having the concurrence of the truſteen, and that the teſtator | 


corgingly by died inteſtate as to the reſidue of bis ęſlate. 2 Vern. 723. Mich. 


Ld. Chan- 
cellor. 


S. P. de- 
cored 4c 
cord 


1716. Hutton v. Simpſon. 


15. A. by marriage articles eovenants th pay his wife 1500). in 
fell if dower, thirds, cuſtom of Lendon, or otherwiſe, out of his real 


and perſonal eſtate, if ſhe ſurvives him. A. dies inteſtate; per 
Cowper C. ſhe is tied down to accept the 15001. and cannot come 
in for a ſhare by the ſtatute of diſtributions. 2 Vern, 724. Mich. 
1716. Davila v. Davila. | 

16. A. deviſeth to J. his daughter a legacy, and declares it to be in 

I of every thing he could claim out of his eſtate, and then makes a 
deviſe of the refiduum to another daughter, wwhz dying i in his life-time, he 
by a cedicil makes a deviſe of this reſrduum to his wife F. to be diſpaſed 
of by her with the approbation c 7 the truſlees. A. dies; the auife gives 
this r efuduum by her will without the truſtees, &c. Cowper Chan- 

cellor ſaid, the wife not obſerving the terms preſcribed to her, 

this 15 to be taken as if the teſtator had made no diſpoſition there- 
of; and he dying inteſtate, it ſhall go in a courſe of diſtribution. 
2dly, That J. here ſhall have her ſhare, notwithſtanding the exclu- 
five words, for this is a new right accruing by the codicil through 
an accident, after the will of which the teſtator had not then any 
view or proſpect; but he agreed, a caſe put and determined in the 
Houſe of Lords, where a man deviſed 1s. and no more to one of his 
children, and died inteſtate as to the refduum ; that theſe words { and 
no more) excluded that child from having any ſhare, contrary to 
an opinion declared by the Maſter 6f the Rolls. Mich, 3 Geo. 
Canc. MS. Rep. Sympſon v. Hutton. 


17. Whitaker Serjeant moved for a prohibition to the prore- 


gative court, becauſe the plaintiff and others who were executors, 
2nd had no legacies, were cited to make diſtribution of the reſidue 
of the teitator's perſonal eſtate amongit his next relations, and 
ſaid, that a prohibition had been granted in the like cafe. between 
CALVERLY axD Car. VERLY,'12 of the late queen; but the citation 


.appearing to be as well to exhibit an inventory, and to pay legacies, 


which they ought to do, as to make a diſtribution, the Court de- 
nied the motion, but ſaid, that if there was a libel, they would 
grant prahibitian quoad the difiribution. MS. Rep. Mich. 4 Geo. 
B. R. Fowle & al v. Philpot. | 

18. A. er e the ſurplus of his perſonal eſtate 7 B, C, D, 


and E. my ly ti be di vided ſhare and fhare alike, and made J. S. his 


execuler 


2, 


eribi, 


the 


if an 


| had 


ort 


a ful 


and dy 
Mate. 

The 
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executor in truſt ; D. died in the life of A. Ld. C. Macclesfield held by Ls. C. 


that this legacy of a fourth part to D. became void, and was as ſo 
much of A.'s eſtate undiſpoſed of by the will, and could not go 
to the ſurvivors, nor to J. S. he being but a bare executor in truſt, 
and therefore muſt go to A. 's next of kin, according to the ſtatute 
of diſtributions, and that as to this, the executor was a truſtee 
for the next of kin. Wms.'s Rep. 700. Trin. 1721. Bagwell 


v. Dry. 
before the Ld. Talbot, and approved by him 29 Aug. 


King. 

2 Wms.'s 
Rep 489. 
Mich. 1-28, 
Page v. Page. 
— And the 
reporter 
ſays, that 
this caſe 
was cited 


1734. Ibid. 


20. A will was begun, and ſeveral legacies were given 79 the next [L 186} 


of kin, and likenviſe to the executors, and then at the beginning of the 
next ſentence the will | /opped, and was left unjin: i/hed. Per King Ch. 
the teſtator having given the executors a legacy, it is moſt likely 
he would have given away the reſidue from them, and therefore 
decreed the undiſpoſed reſidue to be diſtributed according to the 
ſtatute of diſtributions. Gilb. Equ. Rep. 184. Hill, 12 Geo. 1. 
in Canc. Knewell v. Gardiner, 

21. A. by will declares his intention to diſpgſe of his hauſebeld goods 
by his codicil, and deviſes the refidue of his perſonal eftate nat diſpaſed of, 
mor reſerved to be diſpoſed of by his codicil, to his wife. Afterwards 
the teflator makes a codicil, and does not 4 tſpofe of his houſehold goods 
thereby ; the houſehold goods ſhall not go to the retiduary legatce, 
but according to the ſtatute of diſtribution. 3 Wms. 's Rep. 40. 
Trin. 1730. Davers & al v. Dewes. | 


(Z. 8) Diſtribution, How, and by whom. And 


to whom. 


. N the ſlatute 22 C23 Car. 2. cap. 10. the eccleſaſtical 

court could not oblige the admin: iftrater to a diſtlributicn, and 

the bonds taken by them for that purpoſe were void; reſolved. See 
Lev. 233. Hill, 19 & 20 Car. 2. B. R. Hughes v. Hughes. 


Cart. 125 
to 137. S. C. 
argued; and 
the re- 
porter adds, 
that after- 


wards this point was ſettled by act of parliament, 


2. 22 & 23 Car. 2. cap. 10. , 4. direfts the ſurpluſage ts be diſ- 

tributed as fellows, viz. One third to the wife of the intefiate ; and 

the reſidue among his children, and /uch as legally repreſent them, 

if any of them are dead, except ſuch children, not heirs at law, who 

had eſtate by ſettlement in inteſlate's life-time. But if their * ſhares are 
ort of the others, then to be made equal ; and the heir at law to has 

a a full ſhare, notwithſtanding any land ts came to him, 


* The dif. 
ference as 
to bringing 
into hatch- 
pot was ſaie 
to be be- 
tween per- 
ſons dying 
wholly 
inteſtate, 


and dying inteſtate quoad a ſurplus z in the laſt caſe it need not be brought in to intitle to a diitributive 


Mate. Ch. Prec. 170. Trin. 1701, Vachel v. ſeffries. 


The occalion of making this ſtatute (22 & 23 Cr. 2, p. 10.) was fo put an end to the contro- 


verſy betwixt the temporal and ſpiritual courts. THe ordinary betore took bond 


; tron; the adminiſtra - 


tor to make diſtribution, and thoſe bonds v te at law adjudged void, and the adminiftrator intitled to 


all the perſonal eſtate. But this ftature takes away all the adminifrator”: pretenſions 


cęeded in before) of retaining the whole, 
EAαuUνñuun. Frerman.—— 8. P. by 5G 


CO W ..1 JAS 
th: Rolls. Ibid. 441» 


Maſter * 


which he ſuc- 
Per 4d. ©, an, 2 Wms. Rep. 447, 448. in caie of 


L As 


VP n N 


n 


Cs W * 
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The end and intent of this ſtatute was to make proviſion for all the children equal or near as could 
be eſtimated. It was to do what a good and juſt parent ought to do. Per the Maſter of the Rolls. 


Ibid. 439, 440» ; | 
3. 22 & 23 Car. 2. cap. 10. |. 5, 6. Diſtribution Hall be equally 


between the widow and next of kin, if m children ; if there 1s no 
wife, all Hall be diſtributed among ft the children, if no child, all hall 
be diſtributed amongft the next of hin to the inteſtate in equal degree, 
and their repreſentatives. No repreſentatives ſhall be admitted among ft 


collaterals after brothers and fifters children. 15 


4. Huſband makes his wife executrix, and deviſed 18. to his 
daughter for a legacy, and dies. Zxecutrix, before probate, dies in- 
| teſtate. Whether the goods ſhall be diſtributed by the 22 H 23 
L187 ] Car. 2. cap. 10. among the next of kin to the executrix, or to the 
next of kin to the teſtator, fince ſhe dying before probate, her 
huſband, in judgment of law, died alſo inteſtate ? the Court 
ſeemed to incline, that the ſtatute did extend to this very caſe, 
and that adminiſtration muſt be committed to the next of kin of 
the huſband ; but if there ſhould be no diſtribution, it muſt then 
be according to the will of the teſtator. 2 Mod. 101. Trin. 
28 Car. 2. C. B. Harris's caſe. | 
5. A. made his will, and his ſon executor, but makes no diſpo- 
fitten of the ſurplus. The ſon dies before probate. Per Cowper C. 
the perſon is dead inteſtate ab initio. 2 Vern. 633. Hill. 1708. 
Ball v. Smith. | 
6. A deviſe was to a wife of monies to be diſtributed among her 
children, as ſhe ſhould think fit ; if the wife marry again, the money 
ſhall be equally diſtributed, becauſe the power to diſpoſe of it 
unequally was with intent to preſerve obedience to her, which in- 
tent fails when ſhe marries. 2 Freem. Rep. 18. Paſch. 1677. 
The intent 7. 1 Fac. 2. cap. 17. . 7. If after the death of the father any e 
Ef this a. . ſhall die 7 e wife or 1 the lifs [A 


fute was 
plainly to the mother, every brother and /ifter, and the repreſentatives of them, 
r_— mos ſpall have an equal ſhare with the mother. | 
in the | | 

ſame ſtate and condition with the collaterals, who before ſtood on the ſame footing with the father, ſo that 
whenever ihe is intitled they ſhall have an equal ſhare with her. Per Cur. G. Equ. Rep. 190. 
Paſch. 12 Geo. 1. Keilway v. Keilway. f 2 

A. has 4 wife and three children, B, C, and D. J. S. by Will gives 500 . to C. and dies. . 
dies. Then A. dies without having adminiſtered to C. yet the 5c l. veſted in A. by the ſtatute of 
diftributions, and therefore ought not to be diſtributed as the perſonal eſtate of C. but as the perſonal 
eftate of A. and then the mother and B. and D. would each be intitled to a third part. Chan. Prec. 260. 
Tn. 1706. Grice v. Goodwin. : | 

If one dies without a wife leaving children they have the whole; if without children or wife leaving 
a father, then ſuch father has the whole; if no father but a mother, then to the mother and next of 
kin; if without child but a wife and à father, it goes in moieties between the wife and the father; if 
no father but a mother, then that moiety, (viz. the moiety remaining after the wife's moiety) between 
the mother of the inteſtate and his ney of kin, (as brothers and ſiſters, nephews and nieces,) the repre- 
ſentatives of the deceaſed brother. Per Cur. G. Equ. Rep. 190. Paſch. 12 Geo. 1. Keilway v. 
Keilway 5. C. cited Arg. Abr. Equ. Caſes, 53.—— S. C. decreed by Ld. C. King. 2 Wrms.'s 
Rep. 344. Paſch. 1726. And in a note at the end of the caſe it is ſaid that this caſe was affirmed 
to be law. 15 May 1739+ by Ld. Hardwicke, in the cafe of Stanley v. Stanley. 


8. A. died inteſtate, and leaves B. a daughter, married to C.—B. 
dies before any diſtribution. C. dies without adminiſtering to B. 
Whether the ſhare of B. longs to the adminiſtrator of B. or of 
C.? 2 Vern. 302. pl. 293. Mich. 1693. Cary v. Taylor. 


9. A. 


Executors. 


9. A. had three brothers, B, C, and D.— B. died, leaving two 
children. C. died, leaving three children, and D. died, leaving 
five children. Then A. died inteſtate, It was reſolved that dif- 
tribution ſhould be per capita, and not per ftirpes, and that all the 
children ſhould have equa/, becauſe none take by repreſentation, 
but all as next of kin. Abr. Equ. Cafes, 249. Mich. 1695. 
Walth v. Walſh. | 

10. A. on B. his eldeſt ſon's marriage with C. covenanted, in 


caſe of a ſecond marriage by B. 72 pay the firſt ſon of B. and C. 5001. 


There was a ſon and ſeveral children more of that marriage. Per 


Cur, the heir muſt bring into a hotchpot the 5001. though he is in na- 


ture of a purchaſor under a marriage-ſettlement. 2 Vern. 638. 


pl. 568. Hill. 1708. Phiney v. Phiney. 

11. A. a freeman of London made his will, having no wife, but 
B. a ſon, and C. a daughter, and E. a grandſon of D. another 
daughter, who had marricd againſt A.'s conſent, and after died in 
A.'s life-time. A. by will, taking notice that he had given B. 400l. 
and C. 10001. in full of their orphanage part by the cuſtom, de- 


137 


Equ. Abr. 
249. pl. 9. 
8. 


— — 


S. C. cited 


Equ. Abr. 
251 in caſe 
of Edwa ds 
v. Freeman. 


viſes 5ool. to E. and, after ſome other legacies, gives one moiety of [ 183 7 


the ſurplus of his perſonal ęſtate to his ſon B. and the other moiety to his 


children and grand-children. The Maſter of the Rolls decreed, 


that B. ſhould not come in for a ſhare of the remaining ſurplus, 
he being, by the words of the will, /zparated from the other chil- 
dren, viz. one moiety thereof being to his ſon B. and the other to 
his children and grand-children, ſo that B. was intended to have 
only a moiety, Wms.'s Rep. 340, 341, 342. the 5th reſolution, 


Fill. 1716. Northey v. Strange. 


12. And the children and grand-children mult take per capita, and 
not per ſtirpes, they all zating in their own right, and not by repre- 
ſentation. Wms. 's Rep. 343. the 6th reſolution. Hill. 1716. 


Northey v. Strange. 

13. A mother-in-law can claim no ſhare of a child's eſtate upon 
the ſtatute of diſtributions; per Ld. C. Macclesfield. 2 Wms. 's 
Rep. 216. Hill. 1723. in caſe of Duke of Rutland v. Ducheſs of 


Rutland. 


14. It was ſaid, that upon the ſtatute of diſtributions of 22 Car. 2. 
the mother took all when there was no wife or child as the father did, 


and before this ſtatute, if a man-child died without a wife, leaving 


children, they would have the whole under the ſtatute of diſtribu- 
tions; Arg. G. Equ. Rep. 189. Paſch. 12 Geo. 1. in caſe of 
Kelway v. Kelway. | 

15. Before the flatute of 22 Car. 2. they diſtributed firſt among 


the /ineal deſcending line as children; then they took the /ineal line 


aſcending, as father and mother, and Shen the collateral line, as bro- 
thers and fiſters ; per Cur. G. Equ. Rep. 189. in caſe of Kelway 
v. Kelway. . 

16. If a widow, having three children, advances, one of them with 
ioool. and dies inteſtate without having given any thing to the 
others; Ld. C. King ruled, that the child advanced ſhould not 
bring the loool. received into hotchpot; and ſaid, it weighed 
with him that this act of diſtribution was grounded upon the 
„ „ 1 cuſtom 
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cuſtom of London, which never affected a widow's perſonal 
eſtate, and ſeems to include thoſe within the clauſe of hotchpot, 
who are capable of having a wife as well as children, which mult 
be huſbands only. 2 Wms.'s Rep. 356. Trin. 1726. Holt v. 
Frederick. | ED. = 
17. Where a man dies, leaving a wife and no child, but a mo- 
ther, and brothers, and ſiſters, the wife ſhall have one moiety by 
the ſtatute, and the mother, brothers, and ſiſters, ſhall have the other 
moiety equally diſtributed between them. Abr. Equ. Caſes, 253. 
Mich. 1727. cites it as the caſe of Kelway v. Kelway. "EY 
18. The ſtatute 22 Car. 2. cap. 10. does not hinder but that 
an advancement out of the perſonal eſtate to the heir at law, and 
ſo the uſe of a chattel perſonal for his life muſt be brought inte | 
Botchpot before he ſhall have further diſtribution ; per the- Maſter | 
of the Rolls. Gibb. 285. Paſch. 4 Geo. 2. B. R. Pratt v. Pratt. | 
19. The ſtatute 22 Car. 2. cap. 10. directs, that the children un- 
\ 
a 


£5 


advanced ſhall, out of the ſurpluſage, be made equal o ſuch as were 
advanced, before any further diſtribution ſhall be made. A portion to 
be raiſed out of land by a proviſion in a ſettlement upon a contin- 


gency of age or marriage, which had not happened at the inteſtate's p 
death, is an advancement, when by the event of the contingency it | 4 
becomes veſted; per the Maſter of the Rolls. Gibb. 285, 286. | 5 
Paſch. 4 Geo. 2. B. R. Pratt v. Pratt. 3 c 5 
20. Where by ſuch proviſion /everal of the children, as for in- 
ſtance, the children, by a ſecond venter, are intitled to a ſum cer- V =, b 
tain, equally upon a contingency not fallen at the time of a bill © 5 
1 brought for diſtribution, no conſideration ſhall be had of that ſum _ 5 | 
" [18% ] to bring it into hotchpot ; per the Maſter of the Rolls. Gibb. 286. ( 
| Paſch. 4 Geo. 2. B. R. Pratt v. Pratt. 
21. If one dies inteſtate without iſſue, brother or ſiſter, but * 
leaving ſeveral brothers and ſiſters children, viz. one nephew by a a 
brother, and three nephews and t7u9 nieces by a fiſker ; theſe ſhall take | FR 
by capita, and net per ſtirpes, becauſe all equally of kin. 3 Wms.'s 5 
Rep. 50. Trin. 1730. Davers v. Dewes. 25 
| mc 
. . „ | rai 
(Z. 9) Diſtribution. Advancement. 1 
What ſhall be ſaid an Advancement within the ſet 
22 Car. 2. cap. 10. to be brought into Hotch- | hs : 
Pot. | | | a Þ 
I. A Had four daughters, B, C, D, and E. and deviſed to B. 2 
* 1000ol. and by the ſame will deviſed to B, C, D, and E. 1 
| 1500). a-piece for portions, which 15001. a-piece was 70 be raiſed out the 
ef lands deviſed for that purpoſe. Afterwards B. was married in 18 
A.'s life-time, and had a portion given her by A. of 4oool. A. | ek 
made M. his wife executrix, and gave her ſome legacies, but made | the 
no diſpoſition of the ſurplus, which was conſiderable. Ld. Wright v. F 


and Vo 


ſaid, that as to the batchputch, he could ſee no reaſon againſt it, a cov 


SEER! 
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and therefore the portion muſt be brought in, and ſo C. D. and 
E. have the benefit of it, but not the wife, and 15001. of the 
4oool. coming out of the land, there was 25001. only to be 
brought into the hotchpotch. Chan. Prec. 182. Hill. 1701. 
Ward v. Lant. | | 

2. A, on a marriage treaty covenanted to leave his wife 20001. at 
his death, 20051, to his eldeſt ſon, and 10001. a-piece to his youngeſt 
children, and atterwards being a freeman of London, died, leaving 
ſeveral younger children; and it was held in that caſe, that the 
1000l. a-piece to the younger children, being due only by cove- 


| nant, was a debt on the perſonal eſtate, and not being to be paid 


till after the father's death, was no proviſion or advancement, 


either within the ſtatute of diſtributions, or the cuſtom of London, 


to bar them of their cuſtomary or diſtributory ſhares of their fa- 
ther's perſonal eſtate, which were greatly advanced at the time of 
his deathz Arg. Abr. Equ. Caſes, 250. cites 3 April, 1726. Fealt 
v. Feaſt. —But Ld. King ſaid, that this was a cauſe by conſent, 


and the queſtion very little conſidered. Ibid. 253. 


3. The father agreed to give 7000ol. portion with his daughter, 
to be paid by inſtalments of 16001, a year, and the father had paid 
Goool. but died before the laſt 10001, became due, and, on a bill 
brought for a diſtribution of his perſonal eſtate, it was decreed 
by Ld, Macclesfield, and athrmed by Ld. King, that this 60001, 
was not part of the advancement to be brought into hotchpotch, 


but that the remaining 10001. was a debt to be paid out of the 


perſonal eſtate; Arg. Abr. Equ. Caſes, 251. Mich. 1727. cites 
( Rowland, but I ſuppoſe it ſhould be] Newland v. Shepherd. 

4. But it was ſaid, Arg. on the other fide, that the queſtion 
was not whether the 60001. paid ſhould not be brought into 
notchpotch, if the had deſired to be let into a further ſhare, but 


r whether, the 65001. being more than her ſbare of the whole, ſhe ſhould 


have the other xoo0l. and it was decreed that ſhe ſhould. Ibid. 252, 
253. Arg. cites Newland v. Shepherd. 

5. A. by marriage articles covenanted to ſettle, within fix 
months after requeſt of the wife's father, all his lands in B. for 
raiſing 5000l, for daughters portions on failure of iſſue male, payable 
at 18, or marriage, and maintenance of 80l. a year in the mean time. 
The wife died, leaving only one child, a daughter named M. no 
ſettlement being made. A. afterwards married a ſecond wife, on 


whom he ſettled great part of the lands comprized in the articles, 


but without giving notice of the articles. A. died inteſtate, leaving 


a perſonal eſtate of 20,0001. and the ſaid M. by his firſt wife, 


about 11 years of age, and B. a fon, and E. a daughter by the 
ſecond wife. It was decreed by Ld. C. King, aſſiſted by Ray- 
mond Ch. J. the Maſter of-the Rolls, and Mr. Juſtice Price, that 
the 50001. ſecured to M. though on the * contingency of living to 
18, or being married, and which have ſince happened, muſt be 


brought into hotchpotch by M. to intitle her to a diſtribution of 


the 20,0001. 2 Wms.'s Rep. 435 to 449. Hill. 1727. Edwards 


v. Freeman, : 
a covenant to leave a child 100 l. if living a week after my death; fo if it were that the child ſhould be 
P ; 


Vor. XI. 


8 
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living one, two, or three years after the inteſtates death. Suppoſe it were a bond infead of a e. 
nant, or 2 mortgage inftead of a bond, it would make no difference, Per Raymond Ch. J. and grant- 
ed that it would be no proviſion till the contingency happens ; and agreed that the“ contingency ſhou! 
be Vimited to ariſe in a reaſonable time, which being at 18, or marriage, he held a reafonabie time. 
Idid. 8 

„ S. P. by Ld. C. King. Ibid. 449. | 


6. A proviſion fer a child by will is not an advancement to be 
brought into hotchpotch, (for a caſe may happen, that as to 3 
of the perſonal eſtate, the teſtator may die inteſtate,) neither ſhall 
land given by will to a younger child; for a proviſion to be brought 
ihto Hctehhpoleb muſt be ſuch as is made by an act in the leſtator's life- 
time, and not by will; per the Maſter of the Rolls. 2 Wms.'s 
Rep. 440. Hill. 1727. in cafe of Edwards v. Freeman. 7 
7. If the father ſettles a rent out of lands upon a younger child, 
it was held by the Maſter of the Rolls, that this would be an 
- advancement. 2 Wms.'s Rep. 441. in caſe of Edwards v. 
— Freeman. | : 
2 . | 8. If the father by deed ſcitles an annuity upon a child, to com- 
| | mence after his death, this is an advancement pro tanto; gited per 
the Maſter of the Rolls, out of Swinb. 165. and his honour ſaid, | 
that by the ſame reaſon a rever/ion ſettled on a child, as it' may be 
valued, is an advancement alſo. 2 Wms.'s Rep. 442. in caſe of 
| Edwards v. Freeman. | 
S.P.by Ld. 9. A proviſion, within the ſtatute, for a child need not take place 
e — 4 in the father's life-time, but « future proviſion is a bar pro tanto; 
3 he ro and a portion aſſured or ſecured to a child, though in futuro, is a 
the caſe, proviſion according to its value; per the Maſter of the Rolls. 


; _ ne = 2 Wms.'s Rep. 442. in cafe of Edwards v. Freeman. 
er had co- | . 
v-nanied with truſtees to pay a child 100 J. a week after his death, as ſuch covenant would have been 
plainly good, fo would it have been a portion within the act. 
A tyture proviſion is within this act; but an annuity for maintenance and education is not to be t 
drought into botchpotch. Abr. Equ. Caſes, 254. Mich. 1727. | Edwards v. Freeman. 


1 3 


4 


10. Maintenance money, agreed by marriage articles, to be paid - 
to a daughter of a firſt marriage, in caſe of failure of iſſue male, | 
of 80l. a year till 18, or marriage, and then to have 50001. is 7” 
not to be brought into hotchpotch, no more than what is allowed hs: 
or ſecured by the parent for the education of the child. 2 Wms.'s S 
Rep. 435- 449- by Ld. C. King, aſſiſted by Ld. Ch. J. Raymond, 
the Maſter of the Rolls, and Mr. Juſtice Price. Hill. 1727. Ed- ta 
4 wards v, Freeman. | 1. 
A 7 191 J 11. A. having three children, B., C., and D. advanced C. in part, ſp] 
4 who died, leaving iſſue. Afterwards A. died inteſtate, The ifſue ” 
7 of C. muſt bring into hotchpotch what C. received in part of ad- | 8 
bs vancement, as C. muſt have done, had he been living and claimed aut 
3 a diſtributive ſhare ; admitted by Talbot Solicitor General of | on 
1 Counſel for the iſſue of C. 2 Wms. 's Rep. 560. Mich. 1729. | wa 
'Y Proud v. Turner. | 
'1 | 12. Caſe upon a bill brought by conſent for opinion of the | 
„ Court was, that the late Thomas Lutwich, Eſq. having purchaſed ca 
i a houſe, &c. at Turnham Green (which was copyhold and of the | dr, 
, cuſtom of borough-Engliſh ), afterwards died inteſtate, leaving two kar 
| 3 | 1lous — 
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ſons and ſeveral daughters, and the younger ſon brought his bill 
for a diſtributive ſhare of his father's perſonal eſtate, & c. And it 
was inſiſted on behalf of the defendants, and the other children, 
that he ought to bring this copyhold into hotchpotch, upon the 
authority of the caſe of PRATT v. PRATT. Decreed in point, by 
Maſter of the Rolls, 11 May 1732, and two queſtions were made 
upon the ſtatute 22 & 23 Car. 2. cap. 10. 1ſt, Whether by the 
former part of f. 5. in the ſtatute, a younger ſon, having Iands by 
deſcent, is to bring into hotchpotch ? And, 2dly, Whether the 
latter part of the clauſe, which provides that the heir at law ſhall 
have diſtribution, notwithſtanding lands deſcended, &c. regards 
the heir at the common Jaw only? And per Ld. Chancellor, as to 
the firit point held, that the youngeft ſon having lends by deſcent, as 
in this caſe, avas not obliged to bring them into hotchpotch ; and that the 
heir at law in the latter meant the heir at the common law, 
though that point he ſaid was not neceffary to determine, inaf- 
much as he thought upon the firſt part of the clauſe, the younger 
fon by having lands by deſcent by the cuſtom was not barred of an 
equal ſha: . of the perſonal eftate with the other children. As to the 
caſe of PraTrT v. Pratt, his lordſhip declared he had a great re- 
gard and deference to the opinion and judgment there given, but 
that however he muſt be guided by his own judgment and con- 
ſcience. MS. Rep. 26 March 1735. Lutwich v. Lutwich. 


(Z. 10) Diſtribution. 
Of what Things 


t. BON DS taken in deviſee's name ſhall be accounted part of the 
| teſtator's perſonal eſtate diſpoſed by his will, and to be 


divided accordingly, Chan. Rep. 86. 10 Car. i. Bates v. Mic- 


| Klethwaite. | 


2. Eſtate pur auter vie is not diſtributable by the 22 & 23 Car. 2. Comb. 388. 
cap. 10. 2 Salk. 464. Mich. 8 W. 3. B. R. Oldham v. Pickering, — — 8 


S. C. 12 Mod. 103. S. C. 3 Salk. 137. S. C. Ld. Raym, Rep. 96. S. C. 
accordingly. | 

When ſuch eſtate is limited to executors it is perſonal eftate, and as ſuch is diſtributable within the 
ſtatute of diſtributions z cited to have been ſo decreed by Ld. C. Cowper, in caſe of the Dux s of DE- 
ON AND K1ixnTON. And Ld. C. King decreed accordingly that it was perſonal eſtate. 2 Wms.'s 
Rep. 381, 382. and at the bottom of the page has the following note: that however, though in the 
ſpiritual court an eſtate pur auter vie be not diſtributabie on account of its being a freehold, yet it ſeems 
as if in a court of equity it ſhould be diſtributable, and that the adminiſtrator ſhould be taken to be a 
truſtee for general legacies, if any, and if no will, then for the next of kin; and as adminiſtiation may 
be granted to one only as principal creditor, he ought not to go away with the reſidue of the eſtate pur 
auter vie as adminiſtrator. S. P. and by Ld. C. King, eſtate “ pur auter vie is diſtributable in 
equity. 3 Wms,'s Rep. 102, Hill. Vac. 1730. Witter v. Witter.— And by 14 Geo. 2. cap. 
an eftate pur auter vie not being deviſed, or in part applied to the payment debtr according to the ſtatute 
of frauds, ſpall be diſtributed in the ſame manner as perſonal eſtates . 


3. Lord Cowper was of opinion upon the ſtatute 22 & 23 Car. 2. 
cap. 10. ſ. 4. that the word { portion) with reſpect to younger chil. 
dren did include an eflate in land as well as in money, and that this 
land in the computation of = eſtate to be diſtributed, was to be 

; | 2 
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added to, and computed with the other parts of it, but with re- 
ſpect to the eldeſt ſon, whatever land came to him from his fa- 
ther by deſcent or otherwiſe, he is to have his ſhare w ithout any 
conſideration. of the value of ſuch land, KC. Hill. Vac. 1715. 
Lloyd v. Twitſham. 

4. The ſtatute of diſtributions does not break into any ſettle- 
ment which has been made by the father, but only meddles with 
what is left undiſpoſed of by him ; it takes aw ay nothing that has 
been given, however uncqual or excesding it may be as to the re- 

mainder left. Per Raymond Ch. J. 2 Wms.'s Rep. 443. 
Hill. 1525. Edwards v. Freeman, 


my, 
\S 
| > 


(Z. 11) Diftribution. 
To whom. 


1. A Directed es to be raiſed and divided among five chile 
* dren, one of them dies before diſtributicn. His thare mall 
go to the ſurvivors, and not to his deviſce. 2 Chan. Rep. 129. 

1 29 Car. 2. Woolſtenholm v. Swetnam, 
Freem Rep. 2. A brother of the half 5/94 is intitled to a ſhare of the perſon- 
294. pl. 345 · al eſtate of another brother, though of the whole, with brothers 


2 and ſiſters of the whole blood to the inteſtate, there cannot be 


cerdingly; two degrees made of the whole and the half blood. The intent 
and the Oh. of the act was to give the eccleſiaſtical court the juriſdiction in 


cited St 5 . LF, We. - - 
e woes this matter, and to provide for the diſtribution of inteſtate's 


Saxps's eftates, which they had a long time attempted and conteſted, but 


ee Were ſtill prohibited; but now this act permits them to proceed z 
the dele- and an information is proper by hearing civilians what their courſe 


gates. is and has been. 1 Vent. 316. Trin. 29 Car. 2. B. R. and 


e Ibid 323. Mich. 29 Car. 2. the opinion of the whole Court was 
caſe. S. C. that. the half blood was intitled npon the new act, Smith v. 
the brother Tracy. | 

of the ha | 
vlocd muſt * accounted in equal degree. 2 Mod. 204. S. C ruled acenrdingly.——2 Lev. 173. 
S. 0 0+. 93. S. C. ruled accordingly. In the caſes of WINCHzL:*a (Eant) v. 
eee Vern 403. pl. 375. Trin. 2 Jac. 2. the Court was of opinion that where there is a 
a;other of the wbole bivod, and a ſiſter of the half blood, the fifter ſhould Lave but half a ſhare; but 


the reporter adds a note, that the judgment in the caſes of Smith, Tracy, and Stapleton v. Sherard, | 


and the conilan practice of the Court has been otherwiſe, And adds a further mote, that it has been 
ſettled in the caſe of COOK EK ve WATTS, upon an appeal 1 in the Houle of Lords, that the half blood 
Wall have a Whole thare, viz. equal with thoſe of the whole blood. 2 Vern. 124. pl. 124, Hill. 
1590. Crooke v. Watts, decreed a Whole fnare to the half biuud; and adds a note, that on appeal to 


the Hovſe of Luds this decree, after arguments by civilians and common lawyers on both fides there, 
Show. Parl. 


s cot fit med. 2 Vent. 317. Anon. S. P. in a nota, and inteads the S. C. 
Caſes, 108. S. C. adjudged accordingly. 2 Fteem. Rep. 112. pl. 124. in Canc. S. C. decreed 
aecayd;ngiy. S. P. by Ld. Chancellor. Barnard. Chan. Rep. 273. Hill. 1740 in cafe of War iis v. 
Hows0%., — 2 Chan. Rep. 300, 201. S. P. 36 Car. 2. Pullen v. Serjeant. 


ought to have a whole ſh re. Carth. 31, Trin. 1 W. & M. in B. K. the S. P. held accord- 
ingly in cafe of Brown v. Farndell. Comb. 112. S. C. teſolved accordingly, ——2 Vern. 124. 
Ei: 1690. Crooke v. Watts. S. P. decreed accordingly by lords commiſſioners in Canc. and upon an 


— real to the ouſe of Lords, aftcr hearing civilians and common lawyers on both ſides, the decree was 


Frm. * rn. 44+ in pl. 375. TH a v2 cites 3. Go com iN Dom- Pros. 
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2 Freem. Rep, 112. 
pl. 124. Hill. 1689. Crovke v. Watts, the Court held that the half blood was in zquaii gradu, and 
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it upon a demurrer. Skin. 103. Paſch. 35 Car. 2. B. 
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3. Repreſentatives of collaterals in 22 & 23 Car. 2, cap. 10. ſhall - "pg 
cefon Vs 


be intended only of brothers and ſiſters children of the party in- pms 
teſtate. 2 Show. 286. pl. 282. Paſch. 35 Car. 2. B. R. Caldi- The Courg 
cot v. Smith. | inclined 
| i | contra, but 
no decree z but 233. Maw v. Harding, decreed according to Caldicot's caſe. ————— Salk. 250. that 
drothers and ſiſters children mean inteitate's brothers and ſiſters children, Pett v. Pett. 
4. A man died inteſtate, and his next of kin were 7209 aunts, Freem. Rep. 
296. pl. 349. 


but one of them died before him, and left tas children, and admini- . 


ſtration being granted to the ſurviving aunt, ſhe was ordered to C. B. S. C. 
diſtribute a ſhare to them, and ſuch a thare as their mother would hs, the 
have, if ſhe had been living ; but this was contrary to the opinion — _S 
of the Ch. J. North, who would not allow repreſentations amongſt bitien; for 
collaterals ſo remote. See his Lordſhip's argument, Raym. 496 3 = 
, | 3 . , vito in the 
to 507. Hill. 34 & 35 Car. 2. Carter v. Crawley, a ve: 
ſentatives {hail not extend further than brother's and ſiſter's children. But Ibid. 207. pl. 352. Trin. 
1680. S. C. the Court on the caſe coming on to be argued was divided; North and Charlton for the pro- 


Hibition, but Windham and Ellis e contra; et adjornatur. But Ibid. 298. pl. 354. $. C. Hill. 3080. 
North was for the prohibition, and Charlton and Windham aga:nit it, Et adjornatur. 


5. A prohibition was prayed to the eccleſiaſtical court, where a 

erſon died inteſtate, and his next relation was a coin german ; 
and the children of anzther coujſin german ſued for diſtribution ; and 

er tot. Cur. the prohibition was granted upon the new act of par- 
Ln of this king. Freem. 298. pl. 355. in Scacc. Hill. 1680. 
Anon | 
6. The father had a fon and tauo daughters, one of the daughters a Show. 285. 
dies ; the father, intending to let the fon have the whole advantages . 7 
of the inteſtate's eſtate, renounces the adminiſtration, and it is granted 5 
to the ſon ; the other daughter comes into the ſpiritual court, and ſed adjona- 
ues for a diftributicn upon the act; whereupon Pollexfen moved *** 
for a prohibition in Trinity term tollowing. Hole thewed cauſe 
why a prohibition ſhould not go, and faid, that 25 Car. 2. was 
made in purſuance of 21 H. 8. and upon the itatute of H. 8. the 
ordinary, upon the father's renouncing, could not commit to a 


| {tranger, but muſt have committed to the next of kin; and that 


now this ſtatute cauſes a diſtribution to thoſe who have an equal 
right to the adminiſtration, which the daughters in this caſe have. 
Pollexfen on the other ſide ſaid, in this caſe there could be no 
diſtribution, unlets the act gave it; and he faid what the act 
ves is at the time of the death of the party, and that none thall 
2 diſtribution but who is at that time, viz. at the deazh of the 
inteſtate, intitled to it; he ſaid, that here his renouncing gave 
no right, and that if he come and fue afterwards in the ſpiritual 
court, that this will not bar him; if the father had died before 
adminiſtration taken out, his executar or adminiſtrator ſhould 
have it. Janes ſaid, that the main intent of 25 Car. 2. was to 
hinder the ordinary from letting whom he pleafed run away with 
the whole eſtate; a prohibition was ordered with a deſign to argue 
K. Tayler 


aud Hayncs, | : 
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The right 7. If any of the ms of kin die before diſtribution, ſuch ſhare ſhall 


—— go to his, her, or their executors or adminiſtrators, and ſhall not 
veſts imme · ſurvive to the next of kin of the inteſtate. 2 Chan. Rep. 374. 
giately on 1 Jac. 2. Winchelſea v. Norcliff. . Ce 


the inteſ- | 
tate's death. Per'Mafter of theſRolls, and ſaid that this is accorging to reſolutions. 2 Wms.'s Rep. 442. 


Hill. 1727. in cafe of Edwards v. Freeman. — S. P. by Ld, Ch. J. Raymond, but he ſaid, it does in 
all events then veſt, becauſe if there is a poſthumous child, ſuch child ſhall be let in for its ſhare 


though not in eſſe at the inteſtate's death. Ibid, 446. 


*[194] 
| 8. A grandmother ſhall not have a ſhare with the brother or iter: 


though it was argued that ſhe ſhould, becaule ſhe is two degrees 


from the inteſtate; and ſo is a brother or ſiſter, computing the 
degrees according to the civil or canon law, viz. one degree to 
father, and another from him to the brother, and ſo to the grand- 
mother, is but two degrees, v1z. one to the father, and another to 
the grandmother, 2 Freem. Rep. 95. pl. 105. Trin. 1686, 
Winchelſea (Earl) v. Norcliff. | 5 


A. dies in- g. Uncle's ſon ſhall not come in for a diſtribution with the living 


—— an Uncle. Per Lords Commiſſioners. Ch. Prec. 28. pl. 30. Trin. 1691. 
uncle nd Maw v. Harding. „ 

a deceaſed 1 FE” | 
pncle's ſan, the Court inclined that the nephew was intitled to a ſhare with the uncle, but took time to 
confider of it. 2 Vern. 168. Beetnn v. Dark ing. No repreſentation but between brathers and ſiſ- 


ters to the inteſtate. 2 Vern. 233. Maw v. Harding.——2 Show. 286. Caldicot v. Smith accord- 
ingly. - : | 


10. If a man dies inteſtate, leaving only one child, ſuch child is 
within the ſtatute of diſtributions; and it is not caſus omiſſus ; 
per Cur. obiter. Carth. 52. Trin. 1 W. & M. in B. R. 
Sn. 11. An infant in ventre ſa mere, at the time of the death of the 
Chan. Rep. father, was held clearly per Cur. to be intitled to a ſhare by the 
272, 273- ſtatute of diſtributions; for he is in the eye of the law a child, 
IA dd and ought to be provided for as well as hs reſt; and though it 
accordingly was admitted that a diſtribution ſhare is an intereſt veſted on the 
1 death of the inteſtate, even before the diſtribution, and ſhall go 
Hodwon. to the executor or adminiſtrator of the party, though he dies be- 
| fore diſtribution, yet it was not ſuch an intereſt veſted in the 
children born, ſo as to deprive the after-born children, 2 Freem, 
Rep. 230. pl. 301, Mich. 1698. Ball v. Smith, 
Wms.'s 12. Brother's grand- children eannot ſhare quith brother's children: 


Rep. 25. for the inteſtate is the ſubject of the act. It is his eſtate, his 


42. Ss. c. wife, his children, and by the ſame reaſon his brother's children, 


held accord- for he is equally co-relative to all; per Cur, on a motion for a 
.n; apart mandamus to make diſtribution, & c. 1 Salk. 250, Trin. 12 W. 3. 
F1 . 9c B. R. Pett V. Pett, * 

23 Mod. 409. S. C. „ e Raym. Rep. 571. 8. C. accordingly.— S. C. cited 


by Ld. C. Parker. Mich. 1719. Wms.'s . 95 : — | 

So where A. died inteftate leaving no wife nor child, but his next of kin were an uncle by the mother's 
fide, and a deceaſed aunt's child, Ld. C. Parker faid that PxTT's cAasx was a caſe in point, and that 
the grandchild in that caſe was a nephew to him with whom he claimed to come in for a ſhare, and fo is 


- - the claimant here; and the uncle having demurred to the nephew's bill by which he claimed a ſhare, tio 
demurrer was allowed. Mich. 1719. Wan. 3 Rep. 594, Bowers v. Littlewogg, 


13, An 


Erecutors, 


13. An intelate having neither father or mother, wife or chil- 


dren, but only a ter of his father, and tus daughters of his father's 


brother, a motion was made for a mandamus to the ordinary, to 


make diſtribution, who had granted it to his father's ſiſter. Sed 
per Cur. by the ſtatute 22 Car. 2. there ſlrall be no diſtribution 
amongſt collaterals after brother's and fiſter's children of the in- 
teſtate; for that ſtatute is a reſtraint on the common law, and 
therefore ſhall not be carried farther than the letter, and after ſuch 
collaterals, it ſhall go to the next of kin to the inteſtate, which 
in this caſe was to his father's fiiter, 3 Salk. 138. pl. 3. Pett 
v. Pett. | 
give title to the perſonal eſtate of the inteſtate. 


12 Mod. 409. S. C. accordingly. 


194 


the whole 
Court de- 
clared, that 
among col- 
laterals, 
ſaving only 
in caſe of 
brothers and 
fiſters chil- 
dren, proxi- 
mity of 
blood ſhall 
Ld. 


Raym, Rep. 571. the King v. Raines, alias, Pett v. Pett, Trin. 12 W. 3. 8. C. held accordingly. 


Comyns's Rep. 87. pl. 24 S. C. and a mandamus was denied. 


[ 195 ] 
14. Among /ineals, repreſentatives ad infinitum ſhould ſhare in Holt Ch. J. 
the diſtribution ; but otherwiſe among collaterals; admitted. Arg. = 4 
Wms.“s Rep. 27. Trin. 1700. in Pett's caſe. Ridley's 
View of the 


Civil Law (pag. 63.) that the grandmo. her, &c. of the aſcending line to the utmoſt degree was an- 


ciently preferred before the neareſt col}atcrals, but that he faid may be altered by the ſtatute of Car. 2. 


which peefers the next ot kin though collaterals before one though lineal that js more remote. Wms.“ 3 


ah 51. Paſch. 1701. in caſe of Blackborough v. Davis. 


15. The aunt is not intitled to a diſfribe with the grand- 
mother ; for as by the common law, father and mother were nearer 
than brother and liter, grandfather and grandmother are nearer 
than uncle and aunt, the grandmother in this caſe is the root 9 4 the 
kindred, whereas the aunt is only a branch ; and the grandmot er 1s 
in the place of the mother; if one had died without wife or child, 
his mother had all (before 1 Jac. cap. 17.), and his brothers and 
ſiſters nothing; but the father ſurviving has all at this day, and 
this act was to prevent the mother's carrying all to another huſ- 
band. 1x Salk, 251, Trin, 13 W. 3, B. R. Blackborough v. 
Davies. 5 | 


Till the 
time of 

H. 2. or Jo 
the father 
and mother 
were not 
excluded 


" as tothe 


real eſtate, 
but they 
never were 
excluded as 
to the per- 
ſonal. Idid, 
—] Mod. 


615 to 625. Hill. 1701. S. C. — Wms. 's Rep. 41 to 53. Paſch. 1701. S. C. 1. J. Rayme 
Rep. 634. 686. S. C. the Court held, that the grandmother is as near as the aunt; for in "bis caſe in 
deſcent of lands it would be a mediate deſcent, and the ſame medium to both, viz. the fath-r; and the 
grandmother ſeems to have the advantage, becauſe ſhe is of the right line, a the aunt of the collateral 
line. And Sir Barth. Shower cited à cafe between Bun TN AND SNHART, in the laſt Trin. term, 
where an adminiſtration was ſued to te granted to the great grandmother ; and the aunt moved for a 


prohibition. in C. B. to ſtay the ſuit in the ſpiritual court, and it was denied. Chan. Prec. 527. Hill. 


16. I give unto my daughter A. all my goods and plate, 1500). to 


my ſon B. and lol. and no more to my ſon M. and 1ol. and no more 


to my wife's daughter P. and made C. and D. executors, and gave 
them 100l. each, but makes no diſpoſition of the reſidue. De- 
creed, that it ſhall go in a courſe of adminiſtration, but decree 
reverſed ; for it is-plain that V. and P. were to have 10. and no 
more. Ms. Tab. March 8, 1706. Vachel v. Breton. 

17. The next of kin to an inteſtate were a grandfather by ths 


father's fide, and a grandmother by the mother's fide. They ſhall take 


in equal moieties by the ſtatute of diſtributions, as being in equal 
degree. Decreed at the Rolls, and Sir J Jekyl was ſo clear 


P 4 


1719. S. P. Woodrotte v. Wickworth; and fays it was 1o ſettled in caſe of Welſh v. Duppa. 
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Executors. 


in the point, that he would not ſuffer it to be debated. Wms.“ 
Rep. 53. cites 13 May 1723. Moor v. Barkham. 

18. A papi/t may take a perſonal eſtate by the ſtatute of diſtri- 
butions, in the caſe of one dying inteſtate; it is the act of the 
law, it is the legiſlature that gives theſe diſtributory ſhares to the 
widow and next of kin; it is a ſueceſſion ab inteſtato to a perſonal 
eſtate, ſimilar to a deſcent of land, where an heir, though a papiſt 
(as here) if above the age of 18 years and fix months, may in- 
Herit. Beſides, the intent of the ſtatute of diſtributions was, that 
the adminiſtrator ſhould ſel] all the perſonal eſtate of the inteſtate, 
turn it into money, and diſtribute it; now it would be incon- 
ſiſtent that the papiſt ſhould have a ſhare of the money left by the 
inteſtate, but not of the money raiſed by the adminiſtrator out of 
the inteſtate's eſtates. 3 Wms.'s Rep. 48, 49. Trin. 1730, 


- 


Dayers & al' v. Dewes & al'. 


196 ] (Z. 12) Diſtribution. 
Where the Right ſhall be ſaid to be veſted. 


* 


Where 2 1 A Dies inteſtate, without brother or ſiſter, his mother living. She 


perfon thus makes her will, and makes B. her executor and reſiduary le- 


intiticd to 2 | . 7 7 ' | 
diftcivurory Eatce, and diet within a week after her ſon, and before ſhe had taken out 


ſhare dies adminifiration to him. The brother of the mother takes out admini- 


withna - frration to the fon, as his uncle and next friend; the executor of the 


3 mother brings a bill againſt the uncle and adminiſtrator of the ſon, 


tate, in ſuch fe have an account of the perſonal eſtate of the ſon, in right of his. 


cafe, togush toftatrix, 2wh9 125 intitled to it by the flatute of diftributions. Cowper C. 


82. ſaid, the adminiſtrator of the ſon is only a truſtee for the next of 


tribution is kin to the inteſtate, who are intitled to a diſtribution by the ſta- 


to be made tute, and that in this caſe was the mother, the ſon dying without 


! * father, brother, or ſiſter, and this z an intergſt veſted in the mother, 
the hue Though ſbe died before adminiftration taken out to the ſon, and ſhall 


E 1 de- go to her executor and reſiduary legatee; and decreed accord- 
— 4 ingly for the plaintiff. MS. Rep. Trin. 2 Geo. Canc. Jackſon 
an interet v. Prudehome. . x 
vefted,tranſ- 
m able to his executors or adminiſtrators ; for in this ſenſe the Ratute makes a will for the inteſtate, 
and it is as if a legacy was bequeathed payable a year hence, which would plainly be an. intereſt veſted 
preſently. Nay, Where one died without wife or iſſue and inteſtare, leaving a father who alſo died be- 
fore taking out adminiftration, or altering the property of the eftate; though in that caſe there was only 
one who could claim as next of kin, and fo literally and ftriftly ſpeaking there could be no diſtribution, 
yet by the ſtatu e the right to the inteſtate s perſonal eſtate veſted in the father, and conſequently be- 
aged to his executors or adminiftrators, and not to the next of- kin to the firſt inteſtate, who in ſuch 
cafe happened to be a different perſon. 3 Wms. s Rep. 49, 50. in a note of the reporter, cites Hill, 
1708. Grice y. Grice. Per Ld. Cowper, And note, Mr. Vernon upon this occafion told the 
reporter it had been twenty times determined in equity, that where there is only one perſon intitled to 
take the perſonal eſtate of the inteſtate as next of kin, the ſtatute veſts 2 right in that perſon, making. 
him as a seg of the party decealed. ibisñ. 


J 
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(Z. 13) Diſtribution. 
By the Court on a Deviſe. 


J. EVE after debts and legacies paid, the reſidue among ft his 

" kindred according to their naſi need ; this is to be extended 
according to the act for better ſettlement of inteſtate's eſtates. 
2 Chan. Rep. 147. 3o Car. 2. Carr v. Bedford. 

2. A freeman of London deviſed his part thus, viz. I intruft it 
with my wife, and to give it among ft my children as ſhe ſhall think fit. 
The te/tator had a child by a former venter, to whom the mother-in-law 
gave a ſmall part, and the reſt amongſt her own children. The 
Court decreed that the diſtribution is unjuſt. Fin. Chan. Rep. 354. 
Paſch. 30 Car. 2. Oaker v. Parrot. | | 

3. Deviſe to the wife, and hoped ſhe would leave it to his ſon, Her 
ſecond huſband granted the legacies deviſed away. Son ſued for 
relief, but was diſmiſſed ; for it was no truſt for the ſon. Cited 
per Finch C. Chan. Caſes, 310. Hill. 30 & 31 Car. 2. in the 
caſe of Civil v. Rich. 

4. A. deviſed land zo B. for 80 years, if ſbe lives fo long, then to 
truſtees, to ſell for payment of debts. Decreed, the lands to be ſold 
for payment of debts, and to pay B. ſeven years purchaſe for her 
eftate for life, in ſuch part of the lands which ſhall be fold for 
the purpoſe aforeſaid. Fin, Rep. 414. Hill. 31 Car. 2. March 
v. Fowke & ab. 5 | 

5. An eſtate was deviſed to a man to diftribute the ſame among ſt 
bis nephews and meces as he ſhould think fit, and one of the nieces, 
to whom nothing had been appointed, brought a bill that ſhe 
might have an equal ſhare of the eſtate, and was diſmiſſed. 
Vern. 356. Hill. 1685. Swetnam v. Woolaſton. 

6. A. direfts his lands ſhall deſcend to his three daughters, in ſuch 

/hares and proportions as his wife by deed ſhall appoint. She makes 
a very unequal diſtribution, Whether equity will relieve againſt it? 
Vern. 355. Hill. 1685. in caſe of Wall v. Thurborne. 


196 


[1973 : 


Ibid. 414. 
pl. 392. 
Mich. 1686. 
8. C. the - 
Court de- 
clared that 


the caſe was proper and relievable in equity, and it is diſcretionary in the Court whether to do it or not, 


and took time to conſider of it, and to be attended with precedents. 


7. A. deviſed ſome legacies, and then gave the reſidue of his per- 


fonal eftate to and among his kindred, according to their moſt need, and 

defired that a ſpecial regard ſhould be had to W. his fifter's ſen. The 
Court thought the act of diſtributions the beſt rule, as to limiting 
the extent of the word findred, but the order took in the nephews 
and nieces, together with their mothers, and directed that W. 
ſhould have ſomething conſiderable, and the exccutor afterwards to 
give moſt where was the moſt need, and the maiter to fee right 
done. 2 Chan. Rep. 146. 30 Car. 2. Carr v. Bedford. 


8. A deviſe of the ſurplus was to teſtator's Per lindred at the 


Aiſcretian of his executors. Decreed to the poor kindred according to 
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the act for diſtributing inteſtate's eſtates, and no fartker, and tg 
be diſtributed in ſuch ſhares and proportions as the executors 


ſhould think fit. 2 Chan. Rep. 395. 2 Jac. 2. Griffith v. Jones. 


9. The huſband devited perſonal eftate to his wife, upon trust 
and confidence that ſhe fbould not diſpoſe thereof but for the benefit of her 
children. She made a very unequal diſtribution 5 but decreed an 
equal diſtribution, Vern. 66. pl. 63. Mich, 1682. Gibſon v. 
Kinven. | 5 

10. Money bequeathed to A. for life, and if ſhe died in the life 
of B. her huſband, then to go to the children of M. in ſuch ſhares as 


A. ſhould adviſe. Some of M.'s children died, leaving ifſue, and 
then A. dies in the life of B. making no appointment. Decreed a 


diſtribution among M.'s children and their repreſentatives per ca- 

Pita, and not per ftir per. 2 Vern. 50. pl. 49. Patch. 1688. Crook 

v. Brooking. | 

11. A deviſe was made in theſe words: I give to my daughter H. 

1000/7, to be ordered and diſpaſed by her for the benefit of her children, as 
pleaſes, without giving an account to any body. died, and made 

no diſpeſal. The defendant, her huſband, took adminiſtration, and 


the children, the plaintiffs, brought their bill for this 1000l. and 
the ſole queſtion was, whether there was any intereſt veſted in 
the children by this deviſe ? for if there was not, then it belonged. 


to the defendant, who was huſband and adminiſtrator to the wife; 
and it was inſiſted for him, that it being given to the wite by the 
firſt words of the will, the huſband became intitled to it. The 


cauſe was referred, and ſo the Court gave no opinion, but ſcemed 


doubtful in the cafe. 2 Freem. Rep. 110. pl. 121. March 168g. 
Hillier v. Hiller. | | | 
12. A man gave a perſonal eflate to his wife, upon truſt that ſhe 
ſhould diſpoſe of it among her children in ſuch manner as fhe ſoculd think 
t, and ſhe would have made an uncqual diſtribution of it, and 
the Court ordered her to give it amongſt them equally, there being 
no proof of any miſbehaviour in any of them. 2 Freem. Rep. 199. 
in pl. 273. Trin. 1694. cited as the caſe of Baker v. Barrett. 
13. A. makes two of his daughters his executors, and gives 40010. 


by them to be diſtributed among themſelves, and their brothers and ſiſtert, 


according to their neceſſity, as in their diſcretion they ſhould think fit ; 


per Wright K. Decreed a double ſhare to the plaintiff, the heir, 


The deviſe 
was for the 
uſe of his 
relations. It 
was agreed 
that the ſta- 
tute of diſ- 
tributions 
was the rule 
to conſtrue 
ſuch deviſes 
in this Court 
to relations, 


looking on him to ſtand moſt in need thereof, and confirmed his 
former decree. Affirmed in parliament. 2 Vern. 420. Paſch. 1701. 


Warburton v. Warburton. 


14. A. deviſed 151. a-piece to each 2 his father's and mother's re- 
lations, and makes B. executor, and C. reſiduary legatee. B. paid 
1 5 I. to a coigſin- german, and 151. a piece to her four children. C. in- 
ſiſted the een ought to have been guided by the ſtatute, 

and the children ſhould have had nothing. Ld. Wright allowed 
the payment good, and took notice of the caſe of ArnoLD v. Bep- 

FORD, where, though it is mentioned in the order that the deviſe 

to the kindred ſhould be governed by the ſtatute of diſtributions of 
inteſtate's eſtate, yet there the children of brothers and ſiſters were 


let in to receive a ſhare in the life of their parents, which is not 
| allowable 
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allowable on a diſtribution under the ſtatute. 2 Vern, 381, Trin, and 14. 
1701. Jones v. Beale. | Comper op- 
proved it. 


| : Chan. Prec. 401. Paſch. 1715. Roach v. Hammond, 
15. A. has fix younger children, and bequeathed 10001. to each 

at 21, and if any of them die before 21, the legacy of ſuch child 
to be diſpoſed of to one or more of the ſurvivors, in ſuch manner as his 
executrix ſball think fit, and made his wife executrix. One dies 
before 21. Per Wright K. this power 1s ſpecial and particular, 
and not like the caſes of a general truſt to diſtribute among the 
younger children at diſcretion, there an indiſcreet diſpoſition may 
be controlled by a court of equity; but this is caſus proviſus, it is 
expreſsly provided that ſhe may give all to one as ſhe had done, 
and decreed the appointment to ſtand. 2 Vern. 512, Mich. 1705. 
Thomas v. Thomas. | 


(Z. 14) Diſtribution by the Cuſtom of York and 
London, and who within the Cuſtom. 


1. IF a citizen dies without wife or children, then the ſtatute And agreed 
22 & 23 Car. 2. cap. 10. ſhall make a diſtribution ; per 1 
Dolben J. 2 Show. 175. pl. 170. Hill. 33 & 34 Car. 2. B. R. not exclud- 


in caſe of Percival v. Criſp. * _ 
come in or 


his part, and ſhall have it by the cuſtom of London. Per Dolben J. 2 Show. 176. in caſe of Per- 
Cival v. Criſp. For then there is no cuſtom. Per Pemberton Ch. J. Ibid. —S, P. per tot. 
Cur. 2 ſo. 204. Percival v. Criſp. Skinn. 26. S. C. & S. P. agreed. 


2. If a freeman of London gives legacies by his will, and names L 199 ] 
no executor, whereupon letters of adminiſtration are granted cum | 
teſtamento annexo, it is plainly out of the ſtatute of diſtributions; 

ar 2 Show. 176. Hill. 33 & 34 Car. 2. B. R. Percival v. 

Criſp. | | 

| 2 A debt in law or equity ſhall come in and be deducted in the 

firſt place and leſſen the widow's moiety, but a legacy cannot be ſo 

_ deducted. 2 Chan. Caſes, 84. Hill. 33 & 34 Car. 2. Popley v. 

Popley. 


4. fa ur of London dies inteſtate leaving a * wie and ng Ibid. in a 
child, by the cuſtom of the city, a widow ſhall have her widow's en ny 
chamber and a moiety of the reſt of the perſonal eſtate, and the caſe of 


adminiſtrator the other moiety, and that not ſubject to a diſtribu- Srartx- 
TON VV. 


tion by the ſtatute. Vern. 133. pl. 122. Hill. 1682. Matthews 3 
v. Newby. | RARD, in 

a 1687. in 2 
like caſe on the cuſtom of York, Ld. Jeffries decreed the other moiety diſtributable according to the 
ſtatute. Vern. 465. pl. 446. Stapleton v. Sherrard decreed accordingly. 

* In ſuch caſe the cuſtom of London gives no directions as to the other moiety belonging to the in- 
teſtate, and therefore that is wholly under the direction of the ſtatute of diſtributions; but tlie cuſtom 
of the province of York extends to give ſuch moiety to the next of kin to the inteſtate,» Ch. 
Prec. 327, 328. Hill. 3711, in caſe of Whitehill v. Phelps. Gilb. Equ. Rep. $1, S. C. in to- 
tidem verbis. 


. By the cuſtom of the province of York, a daughter once ad- 


vanced by her father in his life-time is excluded from all mo 
| | | nefit 
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benefit of his perſonal eſtate ; but in the principal caſe it appears 


ing that all the children were advanced in his life, and ſo the eſtate 
wholly exempted out of the cuſtom, it ought now to go in a courſe 


of adminiſtration, and be diſtributed according to the act for 
ſettling of inteſtate's eſtates, Vern. 200. Mich. 1683. Goodwin 


v. Ramſden. 
6. In Chancery it was held and declared per Ld. Jeffries, that 


if a freeman of London dying leaves a wife and granchildren, the 
grandchildren ſhall not have the benefit of the cuſtom of an or- 


phanage part, but the wife ſhall have a moiety as if no child at all, 


and this on the report of the recorder, 2 Show. 467. Paſch, 
1 Jac. 2, B. R. Anon. 

48 577. 7. I Fac. 2. cap. 17. / 8. Such part of any inteflate's gſtate with- 
* r in tbe city of London, or province of York, as any adminiſtrator has by 
the virtue only of being adminiſtrator, ſhall be ſubject to diftribution as in 

co "Yf a de other caſes, and the cuſtom ſhall not extend to it. | 5 
2rk, and gi er to di of their perſonal eftates by wwill, but excepts the city of Vr. , 
rer eee 


98. Inhabitant in the province of York dies without iſſue inte/tate 
laving a wid-w ; per North K. the whole is governed by the 
cuſtom, and no part of the inteſtate's eſtate within the ſtatute of 
diſtributions. Vern. 314. Paſch. 1685. Stapleton v. Sherrard. 


8: P. and 9. Grandchildren are not intitled to a cuſtomary ſhare of a free- 
Py —.— man's perſonal eſtate by the ciſſom of Londen, Vern. 397. Paſch, 
by the then 1686. Fowke v. Hunt. = | 


t Ld. 


Chancelior, where a deed by way of proviſion made by a grandfather for a grandchild in order to intro- 
duce him into his deceaſed father's place was ſet aſide, as made in fraud of the cuſtom againft the ſur- 
viving children; ſaid by the counſel and agreed by the Court, Chan. Prec. 470. Paſch. 1716. Nor- 


they v. Burbage.—_ Wms. Rep. 341. Hill. 1716. S, P. admitted by counſel, Northey v, 
Strange. —— 2 Salk. 426. S. P. 3 


10. A freeman of Londen dying within the province of York, the 


cuſtom of London in the diſtribution of his perſonal eſtate ſhall 
controul the cuſtom of the proyince of York, 2 Vern. 49. 


[ 200 J Paſch 1688. Cholmly v. Cholmly. | 
11. An inhabitant within the province of York made a ſettlement 


? Vern. ISL 
2 . on the wife in bar of her cuſtouimr part, or what ſhe might other- 
Faches. Wiſe claim out of the perſonal eſtate. He afterwards died inteſtate 


that the leaving her and two children. Per Finch, the huſband is in na- 


witews ture of a purchaſor of his wife's ſhare, and without doubt might 


24 have diſpoſed of it by will, and what he might have diſpoſed of 
butive as by will the ſtatute has diſpoſed for him, and is in nature of a will 
= for all inteſtates, as was reſolved in the caſe of TRaveL v. Peas 
1 cock, and in RrDER's CAsE, but no order in the principal caſe, 
verſed per 2 Vern. 263. pl. 248. Paſch. 1692. Benſon v. Benſon, 

North K. | 

but affirmed by Jeffries C. 


12. An inteſtate being an inhabitant in the province of York hag 
a ſon and daughter, but no widow. The daughter had a portion on 
marriage in lieu of what ſhe might claim by the cuſtom. This 


being ſaid to be in bar of her cuſtomary part ſhall be no * 
1 FE cr 
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her diſtributory part on the ſtatute of diſtributions, nor muſt ſne 
bring her portion back into hotchpotch. 2 Vern. 274. pl. 259. 
Trin. 1692. Gudgeon v. Ramſden. | 

13. Land is ſettled on marriage to A. for life, remainder as to 
part to his wife for life, remainder of the whole to the firft, &c. 
fon in tail, remainder to his own right heirs; by cuſtom of York 

the eldeſt fon is excluded by this fettlement from having any ſhare of 

his father's perſonal eſtate. 2 Vern. 375. pl. 337. Trin. 1700. 

Conitable v. Conſtable. 3 | : 
12. If a freeman of London dies inteſtate, leaving wife and chil- Rm arte 
dren, the cuſtom affects only two thirds, and the remaining third 338 | 
is ſubject to the ſtatute of diſtribution, and fo dividing the whole to the ad- 
into ninths, four ninths belong to the wife, and five ninths belong ny 


to the children. 2 Salk. 426. Trin. 1 Ann. B. R. Anon. ſubje& to 
diſtribution 
by 22 Car. 2. cap. 10. 2 Jo. 204, Percival v. Criſp. It was agreed as an undoubted rule, that 
the inteſtate's third part ſhall go according to the ſtatute ofdiſtributions, and is not at all under the con- 
troul of the cuſtom, Ch. Prec. 499. pl. 310. Trin. 1718. Walſam v. Skinner. Gilb. Eque. 
Rep. I 63» S, C. in totidem verbis. 


13. An gs child ſhall come in with the reſt for a cuſtom- Gilb. Equ. 
f a 


ary thare of a freeman of London's perſonal eſtate. Ch. Prec. 499. 3 A 


Trin. 1718. Walſam v. Skinner. ES | dg pn 
| bis. 


(Z. 15) Diſtribution. 
Compelled. How. And by what Court. 


1. A Yminiſtrator may he ſued in the ſpiritual court 7 account, Lanch v. 
but not to make a diviſon of the goods. Noy, 24. Moun- Rotle. S. P. 


Cited in 
tague v. Clerk. Took's caſes: 


Noy, 24.— 
But an executor of adminiſtrator ſhall not be compelled to account for the goods of the inteſtate, 
Noy, 28. Sparrow v. Norfolk. | 


2. Adminiſtration of the goods of the daughter was granted to 
the next of kin, i. e. to the mother, and now adminiſtrator was 
ſued in the ſpiritual court to account, and that the monies which 

remains ſhould be diſtributed between 12 others of the next of 
blood to the inteſtate, and a prohibition was prayed by Croke, 
becauſe the ſtatute intends that the next of blood thould have only | 
the benefit of the goods that remain; but the prohibition was de- C 2010 
nied per Dod. and Haughton, becauſe the books are frequent that 
the adminiſtrator may be compelled to account. Roll. Nep. 358. 
pl. 10. Paſch. 15 Jac. B. R. Sharp v. Simpſon. 

3. S. Adminiſtrator of M. L. his ſiſter, was ſued in the ſpiri- 
tual court, to make diſtribution of the goods of the inteſtate, pre- 
tending that all the debts and legacies of the inteſtate were diſ- 
charged, and a great /urply/age was remaining, which was diſpoſ- 
able at the pleaſure of the ordinary, and to be divided amongſt 
the friends of the mteſtate. Reſolyed per tot. Cur. that a — 
Klon 


8 — . 
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bitidn ſhould be granted, becauſe the abſolute intereſt in the goods 
is in the adminiſtrator, and the adminiſtration being once com- 
mitted, the ordinary hath nothing to do with them. Cro. C. 201 
pl. 4. Mich. 6 Car. B. R. Levanne's caſe. 
Lite. R 4. The adminiſtrator of F. was ſued in the eccleſiaſtical court, to 


ep · 
21: Fother- make diſtribution of ſome part of the perſonal eſtate to the ſiſter and heir 
E of the inteſtate. A prohibition was prayed upon a ſurmiſe, that by 


S8. C. anda 2 R ; ay” . 
;ibition the law of the land, adminiſtration being committed, the ordinary 


was granted. hath no power to intermeddle with making diſtribution of the 
s of the inteſtate to the children or kindred ; it was much in- 


ſted upon, that the prohibition was not grantable, for that the 


uſual courſe hath always been for the ordinary, after debts paid, 
to give order for the diſtribution of part of the goods to the chil- 
dren or kindred. Hutton J. ſaid, that divers prohibitions had 


been granted in ſuch caſes, for the adminiſtrator is only charge- 


able, and the ordinary hath nothing to do to intermeddle with 
the goods after the adminiſtration is committed, and therefore, 
upon divers precedents ſhewed of the like caſes, a prohibition was 
granted. Cro. C. 62. pl. 6. Mich. 22 Car. C. B. Fotherbie's 


caſe. 


5+ Eccleſiaſtical court cannot make a diſtributien of remainders of 


ferms. 2 Ch. Rep. 59. 22 Car. 2. in caſe of Hunt v. Jones. 
Freem.Rey: 6. A prohibition was moved for 1 a ſuit in the Bp. of Exeter*s court 
| pg 2 againſt the executors of an adminiſtrator for diſtribution : Iſt, Becauſe 
| fer's caſe. it was ſuggeſted that obligations that were in their names as obligeet 
S. O. the mere in truſt for the adminiſtrator their tgſtalor. 2dly, Becauſe other 
—_— bonds were altered by the adminiſtrator, and new ones taken in the ad- 
daughters, miniſtrator's name as obligee ; and a prohibition was granted; for, 
A., B., and 1ft, This is a truſt, which is a matter in equity, whereof they 
C. and the have no conuſance ; and, 2dly, Though. the adminiſtrator might 


— be ſued ſor diſtribution, notwithſtanding the taking new bonds in 


and died, his own time, = he dying, his executor or adminiſtrator cannot 
C 


. be ſued; as a feme indebted makes the huſband liable during co- 
(the plain- verture, yet does not make his executor liable after. 3 Keb. 358. 


ric) ber pl. 30. Mich. 26 Car. B. R. Miller v. Potter. | 
Executrixes, 


who had ſeveral bonds in their on names, and ſome in their mother's name, to whom they were execu - 


trines, and they alſo took out adminiſtration de bonis non of thieir father, and that ſome bonds in their 
father's name were debts owing to the father, but the mother had altered the property and taken them 
in her own name, and C. ſued for diſtribution of theſe debts ; as to the firſt part a prohibition was 


granted ; but as to the other part the Court would not deliver any opinion, it being on the conſtruction 
of a : | 


new ct of parliament, and the Court not being full. 


7. Bill againſt adminiſtrator and others to have djfribution of 
the inteſtate's eſtate, according to 27 Car. 2. which ſtatute de- 
fendant pleaded, and that by that ſtatute the ordinary is made the 
[ 202 ] Judge to diſtribute, and is appointed to take ſecurity, and there- 
fore the plaintiff ought to ſue there, and not here. Finch C. 
over-riiled the plea, and ordered defendant to anſwet. 2 Chan. 

Caſes, 977 Paſch. 34 Car. 2. Pamplin v. Green. 

8. A bill was preferred for a diſtribution upon the act concerning 
inteſtate's eſtates, and to diſcover a truſt of ſome money put out by the 
defendant, for the inteſlats in his own name. Upon a Po the 

| 2 : ourt 


OO Ow w 3@a ww 


9 W. 3. B. R. Gray v. Tench. 


tion, it is not good. Palm. 411. Barefoot's caſe. 
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Court reſolved that they would give no relief, ſo as to make a diſ- 
tribution, becauſe it was an authority given by act of parliament 
to the eccleſiaſtical judges, and limited particularly to them; and 
although there were no negative words in the act, yet it being a 
thing newly created, which was not at common law, they would 
not hold plea of it any farther than to diſcover the truſt or fraud, 
in cade there were any. But it was alleged that the Ld. Chancellor 
does conſtantly decree a diſtribution. Freem, Rep. 330. pl. 411. 
Mich. 1682. in Scace. Manning v. Manning. | 
9. A bill in Chancery ig very proper for a diſtribution, there being Ibid. pl. 123. 
no negative words in the act of parliament, and therefore the Ld. * 
Keeper over-ruled a demurrer. Vern. 134. pl. 122. Hill. 1682. S. P. and 
Matthews v. Newby. the demur- 


- | rer OVer- 
ruled accordingly. —— Where a will is made the ſpiritual court cannot compel a diſtribution of the ſur. 


plus after debts and legacies paid. Gibb. 120. pl. 11. Hill. 3 Geo. 2. B. R. Hatton v. Hatton. 


10. If the eccleſiaſtical court grant adminiſtration to one that Sty. 7. Mick. 
is more remote, and refuſe him that is neareſt of kin, on ſuggeſtion 2 on 5 
of this matter a mandamus is grantable. Cumb. 454. Mich. Carver, S. P. 
| 3 187. Trin. 
18 Car. 2. C. B. in caſe of Offley v. Beets. S. Þ But where there is a controverſy, as upon pretence 
of a will, &c. no mandamus will be granted till the controverſy determined. 5 Mod. 375. Mich. 
9 W. 3. Anon. Farr. 143. Steward v. Eddy.— Arg. Gibb. 123. 


11. There never is a diſtribution ordered by the ecclefiaftral court, 
but where the party dies inteſtate, or the will directs it; but (Han- 
rery does ſometimes inforce a diſtribution where the ai does not 
dire it, Per Holt Ch. J. 12 Mod. 566. Mich. 13 W. 3. Anon. 

12. Per Cur. any perſon that is intitled to diſtribution within 
the ſtat. 22 Car. 2. cap. 10. is by conſequence intitled to ſue the 
adminiſtrator in the eccleſiaſtical court to make good his account by prag, 
and examination upon oath, as a legatee was againſt an executor be- 
fore the ſtatute, 1 Salk. 251. pl. 3. Hill. 6 Ann. B. R. Cane 
terbury Archbiſhop v. Willis. 


| (A. a) The Power of Executors before Probate. *por. 577. 


Lr. IF an obligee releaſe to the executor of obligor before probate of But if A. 


a 8 Su,” . releaſes and 
the will, this is a good releaſe if he proves the will after- 3 

wards. Paſch. I Ja. B. Per Cur. ] letters of 

| : adminiſtra- ' 
Yet ſee 1 Salk. 295. where A. buried B. and 
J. S. conſented that A. ſhould have a horſe of B. 's in part of ſatisfaction, and after J. S. had admini- 
tration granted to him of B. s goods, and brought trover for the horſe, and it was adjudged for A. 
againſt the opinion of Holt Ch. J. Whitehall v. Squire. Carth. 103. S. C. * Skinn. 274. 

I. 2. Paſch. 2 W. & M. in B. R. the S. C. adjudged accordingly. 3 Mod. 276. S. C. 


d aecordingiy. . | " [ 20J 1 


[2. If an executor, before probate of the will, brings an action S. C. cited 


of debt upon a bond due to him as executor, but when he declares — 
he ſhews it to the court proved, this being proved after the action Duncomb 


brought, yet the action is well brought, becauſe he was executor v. Waker 
| | T before cited 1 Lev, 
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203 . . Executots, 


53. in S. C. before probate, though by law he is not permitted to ſuc before 


EW probate; yet this being proved, the impediment is removed ab 


. mitio ; for he, by hege of the will to the Court, ſatisfies the ce> 
mitted to be remony which the law requires, which he has done ſo as the law 
3 requires. Mich: 16 Car. B. R. held per Barkley in writ of error 
Ch. J. and upon ſuch judgment in the Marſhalſea court, where this was 10 
3 adjudged upon a ſpecial verdict.) 


gde in S. C. So it is if he bring action for treſpaſs done in teſ- 


Raym. 431. cites S. C. 


tator's life - time, fo as teſtator himſelf was intitled to the action, and it grows not upon the exccutor's 


coun poſſeſſion. Went. Of. Ex. 35 


E 3. Executors br2vght debt, and becauſe it appeared that they had | 


2 not proved their teſtameut, it was awarded. tnat they take nothing by 
fore the their writ. Br. Executor, pl. 49. cites 7 H. 4. 18. | 


1 proved. Br. Executor, pl. 90. cites 9 E. 4. 33+ 47» 


4. Termor deviſes his term ts A. whom he makes executor, and dies. 
A. enters before probate, and occupies the land for a year and 
more without any probate. Ruled, that the property of the term 
was in A. and lawfully executed by his entry, and his adminiſtra- 
tor ſhall have it. D. 367. a. pl. 39. Mich. 21 & 22 Eliz. Anon. 


PI. C. 281. 5. Executor may releaſe any action before probate ; adjudged, 


nd oi 5 Rep. 28. a. Paſch. 1 Jac. C. B. Middleton's caſe, alias Mid- 
in caſe he dleton v. Rimot. | | | 
afterwards 

proves the will ; for this makes the releaſe good and perfect. 


Co. Litt. 292. b. 8. P. 


Pl. C. 281. 6. But he cannot bring action before probate. 5 Rep. 28. a. 


8 Paſch. 1 Jac. C. B. Middleton's caſe. 5 
cannot ſhew the will proved under the ſeal, but the relation after the probate takes away all the imper- 


Raym. 481. Arg. S. . 


fection. 9 Rep. 38. a. S. P. Co Litt. 292. b. S. P. 
cites Middleton 's caſe. 10 Mod. 171. Cites ſame caſes. S. C. cited Arg. 2 Mod. 148. 


—_—y. 31. Trin- Jac. 2. S. P. . 


7. Two executors prove the will; the third refuſes ; yet he may 
releaſe. 5 Rep. 28. a. Paſch. 1 Jac. C. B. Middleton's caſe. 

8. Aions ariſing upon the executor's own poſſeſſion may be main- 
tained by him before probate, as for goods of teſtator taken from 
him, or a treſpaſs done upon the leaſe-land, or a diſtraining or 
impounding goods or cattle ; fo of actions of treat, or replevin, 
or detinue. Went. Off. Ex. 34, 35. 


So ag che g. Executor before probate may /cize goods of teſtator, and may 


ore enter the houſe of the heir (if not locked) for that purpoſe, and to 
Da the take the ſpecialties of debts, and generally may do all things belonging 
key bein to the office of executor, except bringing of actions and proſecu- 
pn here tion of ſuits. Went. Off. Ex. 33. 

underftand of the door of each room. Went. Off. Ex. 92.— If the goods are not removed in co®- 
venienttime the heir may diſtrain them damage feaſant. Went. Off. Ex. 92. 


[204] 10. He may pay or receive debts, releaſe, and take acquittancys. "of 
da 


y of payment of a bond happen before probate, it muſt be made 
to or by an executor, upon pain of forſeiture as if the will were 


proved. Went. Off. Ex. 34. 
; 11. He 


. 


within the Ratute to make the defendant a bankrupt. Skin. 22. 87. 8. O. - 
and judgment in C. B. aitirmet in efror in B. R. principally on the point of relation; for the Court 
ſaid it would be a great miſchief if it ſhould relate to the firſt arreſt as to the payment of money to 
rangers | 
* O . 


ſtration; but becauſe in the principal caſe it appears by the dec a2 
ration that the letters of adminiſt ration were granted after the ſuit 
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11. He may l or give awoy any of the goods or chattels, and He may al- 


may aſſent to a legacy before probate, and though he dies before 


probate, all the acts above will ſtand good. Went. Off. Ex. 34. 


probate. Per Ld. C. Macclesficld. Wrms.'s Rep. 768. Mich. 1721. in C 


12. Executor of teſtator who had a grant of the act avoidance 
of a church may maintain a guare i:p:di7 before probate. Went, 


Off. Ex. 35, | 


13. The debtors to a teſtator's eſtate were enjzined not to pay any 
money to a pretended executor till his title to the executorihip were 
ſettled in the ſpiritual court. Chan. Caſes, 75. Patch. 18 Car. 2, 
Smallpiece v. Anguiſh. | | | 

14. Executor not intitled to the perſonal effate till the will is 
proved by him, and he takes on himſelf the execution thereof, Fin, 
Rep. 88. Hill. 25 Car. 2. in caſe of Blondell v. Pannet. 

15. An executor brought an action of deb? againſt an adminiftrates 


fer a debt due from the iuteſtate to the plaintiff's tefiator. The de- 
. fendant pleaded, that the plaintiff releaſed to him all the right and title 


to the ęſtate of the teftatrr, and this was before probate of the will , 
and upon demurrer to this plea it was objected, that this releaſe 
did not bar the plaintiff of this action, becauſe the executor had 


only a poſſibility to be intitled to the teſtator's eſtate, and no in- 


tereſt till probate. It is true, ſuch a releaſe of ali actions before 


| poo had been good, becauſe an executor hath right of action 


efore probate z but for the defendant it was inſiſted, that this re- 
leaſe was a good plea in bar; for if executor releaſe all his right 
and title to the teſtator's eſtate, and then ſues the releſſee (as the 
adminiſtrator is ſued in this cafe) for a debt due to the teſtator, 
the releaſe is good; becauſe if he had recovered, in this caſe j udg- 
ment muſt be de bonis teſtatoris, which is the ſubject matter, and 
that being releaſed, no action can lie againſt the adminiſtrator z 
adjornatur. 2 Mod. 108. Paſch. 28 Car. 2. B. R. Morris v. 


Philpot. 


16. Reſolved, that if an executor conſents 0 a legacy, and dies le- 


Fre probate, yet the aſſent is good enough. Ruled upon a demurrer, 
2 Freem. Rep. 23. pl. 22. b. Trin. 1677. Anon. 


18. Executor may make an avwry for rent before probate, 


2 Show. 254, 255. Hill. 34 & 35 Car. 2. B. R. per Cur. in caſe 
of Duncomb v. Walter. | | | 


19. In cafe of an executor, if he has the probate a? the time avhen 


he declares, it is well; but it is otherwiſe in the caſe of an admini- 


* 


Y oi: at, ES commenced, 


> 


ov 


ſign any | 
part of the 
perſonal = 
c!tate before 
omber's caſe. 


17. Executor arre/?s a man, and then proves the will; it is a — 
bar between the parties, but not againſt ſtrangers. 3 Lev. 57. 1 3 
Trin. 34 Car. 2. C. B. Duncomb v. Walter. and that it 

| | was good 


Vent. 370. 8. C. 
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commenced, it is ill; per Holt Ch. J. Comb. 371. Trin. 8 W. z. 
B. R. Martin v. Fuller. | 5 
20. The deviſe of a perſona! gſtate is not looked upon to be of any ef= 
fect until probate is made of the will by the executor ; neither can 
an exerutir or.other perſon give a will in evidence concerning a perſonal 
chattel, without producing the probate, for this will is no will until it 
has received a ſanction, or an allowance of it in the ſpiritual court, 
for they are to judge whether it be a will or not, and the temporal 
courts are not to loot upon it as a will till probote be made; and in 
trover for goods, which a teſtator gave to his fitter in his life-time, 
brought againlt his executor for them, who would have given in 
evidence a former will, to have thewn that he had no power to 
give theſe goods; this was retuſed, becauſe he ought to have pro- 
duced the probate ; per Ward Ch. B. Devon ſummer aſſiſcs 1708. 
Chaunter v. Chaunter. 


(A. a. 2) Suits againſt them before Probate. 


1. I Xecutor may be ſued for debts of teſtator before probate, 
unleſs be refuſed the executor/hip in due manner, ſo as admi- 
niſtration may be granted, and io ſomebody ſuable for teſtator's 
debts. Went. Off. Ex. 36. 
2. Bill for a diſcovery of the perſonal gſlate was brought before the 
will was proved, the fame being controverted in the ſpiritual 
court; the ſame was pleaded to the bill, but over-ruled, a diſco- 

very being for the benelit of all perſons intereſted, and neceſſary 
for the preſervation thereof, and ſuch diſcoveries have been often 
ordered pendente lite in the ſpiritual court. 2 Vern, 49. pl. 47- 
Paſch. 1688. Dulwich College v. Johnſon. 


(B. a) What Acts will be an Adminiſtration to make 
| a Conſent to the Executorſhi 7. 


Als Law, 


niftrator, pl. 
2g. cites 8H. 
6. 350 8. C. 
Br.Admini- [z. If executor takes te/tator”s goods, and converts them to his own. 
Krator, pl. uſe, this is an adminiſtration. 20 E. 4. 17.] 

35. cites 


.d pl. 10) Hill. 1 Eliz. S. P. accordingiy by three juſtices, in caſe of Stokes v. 

And. 11. pl. 23. S. C. held accordingiy. Mo. 14. pl. 53. S. C. held ac- 
cordingly. —— Bendl. 72. pl. 116. S. C. accordingly and the pleadings. Went. Off, Ex. 40. 
S. P. mentioned as held; and further, that if he does but take them into his own hands, ſome ſay it 


is the ſame without converting them. 


Br. Admi- [I. IF an executor brings any ain for the debt of teſtator, this 
thall be an adminiſtration. 8 H. 6, 36.] 


Br. Admini- 3. But if executor tales the goa2ds which teſtalor took from him by 


esto, Pl. prong in his life, it is no adminiſtration. 20 E. 4. 17.] 
37 cites f 


5. C. & S. P. for he had proper right to them; quod non negatur. 


LA. If 


8 


[ 


Ys 


Tf 


in fact. Br. Adminiſtrator, pl. 20. cites 11 H. 4. 83, $4. 


8 H. 6. 35. b. 
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. If the executor happens upon any thing Thich ch to/tator”s, a rant 
| ; | taking teſ- 


this is an adminiſtration. 24 U. 4. 5.] | 0 
into his hands without converting them is by ſome held to be an adminiftration, Went. Off. Ex. 40, 
Br. Adminiſtrator, pl. 46. S. P. cites 21 E. 4. 5. [and lo it ſe-ms it ſhould be here, this 
point being in the Year-book of (21) and there being no ſuch vear of E. 4. 23 (24) ]» Fitzn, 


Executor, pl. 38. Sites 21 E. 4. 3. and 5. 


[5. But 41 E. 3. 31. the cluimiug of goods is his proper uſe, py 
/ ö 5 : n XECUTOT, 


yo LE | 1 0; M Foo. 2 
without diſlribution for the ſoul of de teltator, is not adminiſtra- 00 
tion as exccutor.! S. C. — 
| The exe- 
cutor's taking goods which teſtator gave the executor in his life-time is not an adminiſtration to charge 
the executor, for they were the execucor's own proper goods by the gift. Br. Excgutor, Fi. 162, cies 


11 H. 6. 35. per Cand. 


6. If executors erant any of the chatteis of the teltator's, this is 


an adminiſtration in law. D. 3 & 4 Na. 135. I2-] 

[/. If an executor relea/es 79 a debtor of the teſtator, this is an ad- It is an a- 

miniſtration in law. 11 H. 4. 84. 1 
ation 1 aw. 4. 64. in law and 

S. P. Br. Txecutor, pl. 57. cites 


Br. Debt, pl. 65. Cites S. C. —2 Brownl, 58. Hill. 3 Jac. C. B. Wickenden v. Tho- 


. Go 
mas, „ . 


| ; ſtrator, pl. 
8 II. 6. 36. : ; 25. cites 6H, 
| 53. Mich. 5 & 6 P. & NMI. in cafe of Stokes v. Porter, S. P. held per Cur. 


[8. So if he makes acquittance of any debt of the teſtator, Br. Adm'ni- 


Q 


.* 35 — . 14 pl. 


Sz P. Br, 


Co. If certain gods are deviſed to ene executor, and he takes them 1 
| ; z Ad miniſtra- 


* 8 /* * © 5 . — Pa 
avithout the aNont of the other Cg-exectutor, this is an adminiſtration 3 , it 
5 or, pl. 20. 


becauſe a deviſce cannot take goods deviſed without afſent of the eites 11 H. 4. 
N 1 
cxecutor. 1 1 II. 4. 84. | a 3 52 4 
l 0 Br. Execu- 


cutor, pl. 57. cites S. C. but S. P. does not appears 


[10. But otherwiſe it is if he tales them by delivery of the other Br. Execu- 


tor l. 57. 
executor. 11 H. 4. 84.) | | es & C. 
but S. P. does not appear, 


[11. If executor /ciſes the gerd of the teſtator, this ſhall be an Br. Acmi. 


8 niſtrat 
adminiſtration. 8 H. 6. 36.] : oh . 
8 H. 6. 35.—8. P. Br. Executor, pl. 57. cites 11 H. 4. 83.— Went. Off. Executors, 40. S. P, 


[12. If the executor ſciſcs the grods of anethen man, #9 the intent = Admi- 
70 adminifler them, this ſhall be an adminiſtration, though the ws 33 
goods after are taken from him by the owner. Dubitatur. S. C. 
[13. As if the reflator was tenant at will of certain gods, and = Admi- 
aſter his death his executor ſeiſas them, ſuppoſing them to be ihe 5 1 
teſſalors, with intent to adminiſter them, and alter the owner S. 0; 
of the goods takes them out of his poſſeſſion, yet this all be 
an adminiſtration in law (for his intent appears}. Dubicatur. 
8 II. 6. 35. b.) | p 7 ne Fitzh. Exe 
(14. If an executor being commiſſary, ſegugſter the goxis of the 0 


7 2 . < 2 6 7 41 2 1 » 
teſtator, and docs this as commfſary, this is not any allent to the „. cite 
| 8. . 


ezecutorſhip. 20 II. 6. 1. b:] 


2 
© — 1— 
"pe 
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Fol. 918. 


The caſe 
15 of two 
being made 
executots, 
and one 
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(15. If a man makes 72 eve cuterg, and dies, and ene releaſes an 
action to a debtor of the teſtator before probate, this is a conſent 
to the executorthip, fo that he came after reſu/e to adminiſter. 
H. 8 J. B. R. WiLkixsox v. Tous.) 

[16. If executor proves the ⁊uiil, it ſeems this is an adminiſtra- 
tion in law, ſo that he cannot plead [Lie] ungue executor. Dubi- 


tatur. 26H, 8. 7. b.] 


| Proved the will as in the next piea; and it was held by Nelley that he cannot plead ne unques execu- 


tors ne anques adminiſtered as executor. But Fitzherbert contra, that he might phad ſo it he baden 


A+ 
* 


adminiftered ; for the probate does not make him exegqutor unte he adminittered jn this cafe, quod 


nota Curia concetht, to which Shelly ſaid, tht he paid the fees of teitator's ghods, which is an admi- 
nittration. But Fitzherbert anſwered, that perhaps te did net pay them with the goods of the de- 
ceaſed. } Quzre this caſe. [See the Year-book, which in the ol 


lat edition is 


* 
d editions is 26 H. 8. 7. b. but in the 
26 H. S. 7. b. 8.J— Br. Fxecutor, pl, 5. cites S. C. and obſerves that Fitzherbert's 


aniwer amounts to an admiſſion that payment of the fees out of the goods of the executor is an admini- 


frrationd” 


Br. Execu. 
doc, p. 5 
cites 26 I. 
3. 7. N 

ſ «hich is 
agrteable to 
the laſt 


= 


17. If A. makes 74wv9 execirtors, and dies, and one proves the tef= 
fament in the name of both, againſt the vill of the other, this is not 
any adminiſtration for him wo did not content to the probate, but 
he may plead ne unque executor, &c. For the probate does not 
make him executor if he does not adminiſter. 26 H. 8. 7. b.] 


edition ſince Ld. Brooke's time, but the old editions are, 26 H. 8. 7. b. as in Koll.] 


Wentw, Off. 
LI. 40. P. 7 


18. If A. being ſued as executor, takes it upon him, and pleads as 
executor in boy, this is an adminiſtration in law, though he never 
adminiſtered before Br. Executor, pl. 88. cites 9 E. 3. 12. 14. 

19. Debt againſt executor, who was feine of the tefiatsr, who ſaid 
that ſhe remained in the houſe of her baron after his death, and there eat 
and drank of the goods of the aeceaſed, till ' ſhe vas a xwidouv. But New- 
ton ſaid, cave ; for this is an adminiſtration of thoſe things which 
are conſumed, and the ſtatute of Alagna Charta, Cap. 7. 15 guod 
hkabeat rationabile efloverium ſuum interim de communi. Br. Admini- 
ſtrator, pl. 26. cites 19 H. 6. 14, 15. | 

20. Aud per Fulthorp, the feme cannct ill an ox after the death 
ef her baron, and live upon it. Ibid. 

21. Alſ5, you have not ſhewn that the baron was ſeiſed of any land 
of 4which ſhe ought to be endleaved, fo that ſbe ought to have any quaren-= 
tine, per Newton; by which Forteſcue ſaid, that ſbe was there, 


and made funeral expences, and lived with us in common in the mean 


time, and occupied the pots, pans, and beds, abſque hoc, that ſhe ad- 
miniſtered in ether manner before the adminiſlration to her committci. 
Per Port. this is no adminiſtration; per Newton, yes; for this 


is a ſpecial adminiſtration ; as in maintenance the defendant ſaid 


that the party for whom, &c. was his brother, and he ſhewed evi- 


dence to the inquelt, abſque hoc, that he maintained in other 


manner; for this is a ſpecial maintenance; ſo here. Ibid, 

22. In debt; per Paſton J. if J. S. dies, and a ranger de for 
tort demeſne takes the horſe of the ſaid J. S. and ties him in the houſe 
by the head, this is not any adminiſtration as executor. Br. Ad- 
miniſtrator, pl. 28. cites 21 H. 6. 27, 28. 

23. But if he diſpoſes of his beaſte er goods for his ſoul, this is an 
adminiſtration as executor. © Id. | 

24. And 


Len 


adminiſtration as executor, for every rang er may do it. Ibid. 
Cites 
25. But yet in thife cafes he fpail plead the fp: cal matter, 440 que 
hc, that he adninifſered as executer, for this is in a manner admi- 
niſtration, but not as executor. o ; | 
26. A man made S. his executor, who refuſed, and the 0: 445 ary 
iniſlralion te . b. and S. as fere want 7 to 74 B. 
pogds, . . this is no adminil 
e Ein m as cxccutor, and he © Max ad 55 5 ta mh wy 


5 8 r : PA £9 / © ,* # $ * 
el H. VOUS (37+ 64 ACCOUNITLS 75 


tes 31 H. 6. I 3. 
27. Debt - 2g execiitor „ V who e d that the 2 For 25 22 2ule, Tate, 
aud the ordinary Comm? {ted the 4 anunifiration 10 F. N. wh o ſold uch 
£545 15 /2 We 55 TWP) he aw I 1 e, ed the * tt REGPE, ia bona, ao {que Hoc, 
tiat he adminijiered ther g9%as ; aud | by tome this amounts to ge- 
me 1 iſſue; by which he /a:d 7hat he delivered certain goods and his 
Paper: reli and ſhewed what Sec abſque lo 'C, that he was CXECULOTS 
r aGMINHLEred as cxccutor, &Cc. Br. Executor, pl. 165. cites 

2. 6s 05 
28. Sat there it is ſaid, that if a man uſe the goods of the 2 
7. tor, ut bona propria, this is not adminiſtr ation to ch: ge him; 3 and 
cgiilr. 2 if He ule them ut bona Left torts ; _ nota diverſity ; for it 
is ſaid e that if a man claims J. N. as his ward, w ho is not 
his ward, he ſhall be charged in action of waſte, and e contra if 
he enters as a treipailor. Ibid. | 

29. Note per Cur. that if three are made W g 0 and hey 
deliver to the eine of the beter her rooes and pere 25 this is no Ad- 
min as executors to charge them; for the feme ſhall 
have her convenient apparel, and not the executors. Br. Admi- 
niſtrator, pl. 6. cites 33 H. 6. 31. . | 

30. The committing of the adminiſtralion dees not bind, if 
he does not - adminiſter. Br. Adminiſtrator, pl. 31. cites 
- 37 He 0. 27z 20. 


wy 2 2 


2071 


Aud . 0 of the goods avort a funeral of the teſtator is no Br. Admi- 
n:trator, 


. P. 


32 H. 6. 


— 
wo Df 
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31. If the wife takes her pre! neceſſary for her body, though 


this is an adminiſtration, yet it is not ſuch as will charge her. 
Br. Adminiſtrator, pl. 31. cites 37 H. 6. 27, 28. by admiſſion. 

32. Debt againſt an executor abu never admi niftered it was 
touched, that if he pleads in bar, this is an admin . -ation in law 
quod nota ibidem in fine caſus. Pr. Adminiſtrator, pl. 29. cites 


9 E. 4. 13. 


31. 


1 


33. Debt againſt executor in L. who pleaded a gift of the teflater of Br. Barre, 
certain goods at B. in anether county, by « o_ h he took them, abſque has 42. Cites 


that he admini iftered in other manner ; & non allocatur; for the 
matter of the plea does not prove any adminiſtration. Br. Admi- 


niſtrator, pl. 3+». cites 9 E. 4. 40. 
34. And per Lakon, if a feme ſciſes the goods f her baron to the 


uſe of the executors of her baron, this is no adminiſtration to bind 


thc teme, Ibid, ; 
G43 | 35. Debe 


» Co 


9 
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Wie. OF, 
Ex. >» 


Kelw. 62. 
Contra per 
Frou ke 
. J. 


Erecutors. 


35. Debt again}? the biſh:p of C. as executor ; he ſaid that he re- 
Fuſed before J. S. fis commiſſary at WW. and becauſe he is metropolitan 
and the teſtatcr had geade in divers counties, therefore he ſequeſtered the 
goods as ordinary, and nct as executor ; judgment of the writ z and 
a good plea per Cur. without traverſing the adminiſtration as executor, 
for this plea is to the writ and not in bar, and alfo is matter in 
lago, whether this adminiſtration be as executor or as ordinary, 


which the lay gents cannot try. Br. Executor, pl. go. cites 


9 E. 43. 33. 47- 

36. By which the plaintiff hd, that before the refuſal the biſhop 
fold certain land. of the teftator”s for 300 l. according to the ⁊uill of the 
teflator, &c. and therefore he cannot refuſe aſter agreement, and 
this matter cannot be done as ordinary, for he-as ordinary cannot 
ſell the land; contra as executor, and executor may adminiſter 
without proving the teſtament, but he cannot bring action before 
the teſtament proved; and if it appears upon the back quod pro- 
batum eſt, &c. where it is not proved in fact, this ſhall not be tra- 
verſable, but the iſſue ſhall be if he was executor or not, and not 
if he proved it or not; quod non negatur. Br. Executor, pl. go. 
cites 9 E. 4. 33. 47. 3 wm. 

37. It was argued, that if the executors have expended their oaun 
proper money in the buſineſs of the teffator, this ſhall be ſaid an admi- 
niſtration. Br. Adminiſtrator, pl. 37. cites 21 E. 4. 21. 

8. If executor buries the toftator, this is not adminiſtration. 
Per Frowike Ch. Js Kelw, 63. a. Trin. 20 II. To 
39. If a man pays teftator's debts with his aun goods, and meddles 


not with teitator's goods, it is not an adminiſtration. Per Frowike 


Ch. J. Kelw. 63. a. Trin. 20 H. 7. 

40. If there be twv9 executors, and ane of them only proves the will, 
and the other by hir delivery, and as his ſervant takes and ſells the goods, 
this is no adminiſtration by him who acted as ſervant. Cro. E. 858. 
Mich. 4 Eliz. Godfrey v. Woodard. 

41. The very keeping of god, by an executor ſhall be accounted 
as an adminiſtration. Per Fenner J. Goldſb. 152. pl. 79. Hill. 
43 Eliz. Eaſt v. Newman. | | 


42. A leſſee for years of lands, by his laſt will, deviſed his term 


to A. whim he makes his executor, and dieth; A. entered before any 


probate of the will, ard held the ſame fer a year, and died; per Cur. 


the property of the term was lawfully veſted in the executor by 
his entry, and the deviſe well executed without any probate. 
Dy. 367. a. pl. 39. Mich. 22 Eliz. Anon. 

43. Debt upon an obligation of 1001. one of the defendants was 
eutlazwed, the other pleaded that he, ⁊uhbs awas cutlagued, a, made exe- 
cutor, and ſolely proved the will, and adminiſiered, and that the de- 


fendant, as ſervant unts bim, to divers of the teftator's goods by his 


firatian ; for that which he contclles is not any adminiſtration, 


delivbry, and by his appointment had fold them, abſque hoe that he ad- 


miniſtered as executor, or in any other manner. And it was there- 


upon demurred, and adjudged to be an ill plea; becauſe he does 
nat ſay, that he refuſed before the ordinary, nor confeſſed any admini- 


and 


Executors. 
and 7 no anſwer to the plaintiff. Wherefore it was adjudged for 
the aint, Cro. E. 858. pl. 27. Me,, Elz. CR 
whe vv, Woodward. | | | 
If executor c9mmands ＋ S. to take goods of teſiator out of the 

hands ; of J. R. this is 1 niniſtration. Sce Went. Off. Ex. 39, 40. 
and cites it as clearly admitted per Ld. Dyer, in caſe of Greyl- 
brook v. Fox. 

45. If the avife takes mare apparel g o her e un than is ne: </ary, 
this is an adminiſtration as the book admits z Jin if 1 the ent 
of executor, or by his delivery, it is not. We Off. Exe- 
ceo 49. 

46. Delivering money of teff ct 's for, fees about Vr aving the awill, is 
an adminiitration as exccutor. But otherwue if he uy out his 
own money only. Sce Went. Off. Ex. 496 

47. In ſome cafes a a man may meddle with the goods of the 
teſtator, and yet ſhall not be an executor by 1 8, As 7© "8 
—_ chart 34 21 E. * 5 21 11. 6. 28 Dy. 250. a 20 i1. + To 
„To meddic with the goods by virtue of /etters ad coliig en 
from the ordinar Y, 10 H. 7. 15. 28. 3dly, When a man is made 
executor by a will, EE ig after revohed, and medules by virtue of that 
107% us 166, 167. 4thiy, Per Serj. Hard. taking them as fer- 
want to another, 38 E. 3. 20. 3 Cro. 858. 5thly, dleddiing with 
goods as ſuperviſar or coadfutor, Dy. 160 5. Swinb. 6. Pt. 93, ga. 
Luut here Jones Laid, w hen he takes the goods: generally, bo 
named exec choke it hall be 1 intended that he takes them as exe- 
euto 81.8 36: 20 Hl. 6. 1. b. 1 I. 4. 83. 21 E. 4. 5. 
3e 5 when a man has once made ; m/elf executor of his 
own wrong, by meddling with goods, though ad "ation be aofter- 
wards granted ts himſelf, or to another, it ſha [i neves be in his power 
70 purge tht  AUrong,. 3 C ro. 102. 565. 5 Car 33. Fr reeni. Rep. 


151, 1 172 Paſch. 1675. Parſons v. Mayeſden. 


* 


— 


48. An executor, before probate, p//efſed himſelf of the teſlator's 
gods, which were appraiſed and put into an inventory ; then he paid 
a debt, and converted ſome to his own ufe, and afterawar ds refuſed to 
prove. the awill, The Court held, that the granting adminiſtration 
in this caſe was a mere void act, and that the exentor ſhall be 
charged for the whole perſona , cttate z and judgment for the 


plaintiff, Mod. ee pl. 47. Paſch, 28 ² 
v. Baſeden. 


(C. a) What Act or Thing will make a Man Exe- 


cutor de 1 Tort. 


D 8 & 9 Eliz. 255. 8. per Cur. where the defendant has 

a writ ad colligendum granted by the commitlary, in 

which was authority given ad veridendum & venditioni exponendum 
bona iuteſlati peritura & quæ {ine detrimento ſervari non poſſunt et 
ad compotum inde reddendum, by force of ⁊ubieh hel 1d a grain 
G4 called 
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210 Executors. 

For the called Send cor, that this was ſuch adminiſtration by which the 
a + x; defendant ſhould be charged of his own wrong ; for the ordinary 
alfo f himſelf could not do it. 


ve er 15 | 
only preſerve and keep the goods, and by ſelling or diſpoſing, though of bona peritura, they become 
executers de fon tort, notwithitanding that ſuch corector was cxpreſsly warranted by the ordinary's let- 
ters to make fait. For that the ordinary himfeif couid not ſo do. Went. Off. Ex. 173, 174. 


® Br. Exe- 
cutors, pl. 
cites S. C. 
-Fitzh. 
Executors, 


pl. 24. cites S. C. 


[2. If a ferne takes more of her apparel, after death of the baron, 
than is convenient, ſhe ſhall be executrix of her own wrong, 


* 23 H. 6. 31. b. D. 1 Eliz. 166. 11.] 


3. But che may take her apparel, which is convenient, well 


4+ Br. Exe- 

mrors ol. | | / | 

79. J 5 enough. 33 H. 6. 31. b. per two. But there quzre. D. 
and refers I El. 168. . a 

to S. C.— 


Fitzh. Executors, pl. 24. cis S. C. & S. P. by Priſot, Moyle, Danby, and Aſcough. 


Fitzh, Fa. A man may adminifter divers goods of the teftator for ex- 


aps po Fi ences of the funeral, For it is matter of charity. 1 33 U. 6. 31. b. 
. D. x EL 166. 11. 6 21 E. 4. 5. ] 
§ Br. Ad- 885 

mini ſtrator, pl. 36. cites S. C. per Choke, that it is not. Fitzh. Executor, pl 38. cites S. C. 
But in ſuch cafe heed mutt be taken touching the meaſure and proportion, and either mere ne- 
ceſſity, 23 church duties, &c. or at leaſt decent ſoitableneſs to his quality, muſt be the bounds, or be 
thirks this laſt moſt be either utterly excluded or held within very narrow bounds and compiis. Went. 


Of. Ex. 173» 


f Br. Ad- [s. If a ſtranger ſeizes g:2ds of 2 dead perſon, without doing any 
mri other act, whether this ſeizure makes him executor de ſon tort ? 


is 30. cites = . : 
LE. per Quzre. D. 1 & 2 Ma. 105. 17. [It is] not. I 21 E. 4. 5.] 


Choke. — | 
Fitzh. Executor, pl. 36. cites S. C. by Choke. 


oO 

L 212 } [6. Feme executrix adminiſters, and after takes baron, and after 
they are divorced cauſa precontradtizs, and-feme appeals from the 
ſentence, and pending this appeal, baron adminiſlers the goods. 
Feme dies, the appeal not diſcuſſed, and the adminiſtration of the 
goods of the teſtator is granted to another; whether the baron 
may be charged as executor de ton tort for the ſaid adminiſtration, 
D. 1 & 2 Ma. 105. 17. Dubitatur.] | | 

Br, Admi- [7. A man ſhall not be charged as executor de ſon tort, unleſs 
nifrator, pl. he does a thing os executor, as paying debts, or demanding the debts 
3% es of the teſtator, or other ſuch things. 21 E. 4. 5.] 


S. C. per 


Cooke, | 
Fuzi. Executor, fl. 38. cites S. C. per Choke. It is not every intermeddling that makes one 


executor de fon tort, as if one do but take a horſe of the deceaſed's, and ties bim in his houſe or ſtable, 
this makes him not executor of his own wrong. Went. Off. Ex. 174. 


So if one delivers to the wife apparel convenient only to her degree; but delivering mote is other- 


e. If noone takes upon him to be executor, nor takes letters 


of adminiſtration, the ng of the goods by any makes him executor 


de ſon torts. Reſolved. 5 Rep. 33. b. READ's casE.] 
N 11 | (9. The 


8. C. cite d 
2 Le. 224. 
ia pl 224. 


this is not adminiſtration to charge him as executor, and it ſeems 8. C. 


Executors. 211 


[9. The ſame law is, TT in the caſe aforeſaid, he takes the goods 
into his poſſeſſion, which is the office of an exccutor or adminiſtrator, 
Reſolved. 5 Rep. 33. b. Reap's cage. } 

[10. But in 41 E. 3. 31. per Thorpe, if a man claims goods to Fitah. Ex- 


his proper uſe, and does not diſtribute for the ſoul of the teſtator, RE” 


this is intended executor de fon tort. ] 12 _ 


in pl. 284.— 8. C. cited by Manwood. Dal. 31. pl. 16. 15 Eliz. 


11. Debt lies againſt one executor only awhich hath the poſſeſſion of the 
goods, Dy. 166. b. pl. 11. Hill. 1 Eliz. in Porter's caſe, cites 
Regiſtrum, fol. 141. and 35 H. 6. 
12. Debt againtt P. as execntor of his own wrong, and becauſe 
he received a debt, and made an acquittance, it lies well, per the juſ- 
tices; ſo if he takes goods into his poſſcihon. Dy. 166. b. pl. 10. 
Hill. 1 Eliz. in Porter's caſe, cites Long quinto E. 4. 72. 
6. 13. Where a man has colour, as a- coadjutor, ſiperviſoar, &c. So where a 


to meddle, he may plead the ſpecial matter, abſque hoc, that he 7" is made 
executor by 


adminiſtered in other manner. D. 166. b. 167. a. pl. 11. Hill. 2 will, which 
1 Elz. | | will is after- 


| wards diſ- 
proved by probate of a later will, D. 166. b. pl. 11. Hill. 1 Eliz. 


15. Debt againſt an executor; the caſe was, A. made E. his Mo. 396. 


. . 18. 
exccutrix, and died poſſeſſed of divers goods. E. made a fraudulent 3 


gift of the goods 10 F. S. and continued pgſeſſed, and took the defendant caſe, S. C. 
to huſband, and died. The de ndant, Poſſiaſed of the goods, _ le- the defend- 


| ſpy ant pleaded 
pacies, It was the opinion of the juitices, præter Fenner, that lege ods 


they were aſſets in his hands, and (the gift being fraudulent) were niſtravit, 


liable to the plaintiff” s execution. Coe E. 405. pl. 16. Trin. and the 


Court ad- 


36 Eliz. B. R. Wilcox v. Watſon. judged for 


the plaintiff; for the defendant has confeſſed himſelf executor by the plea of plene adminiſtravit, and 
therefore he is chargeable, for the property of the goods did not pals out of the feme by the grant be- 
ing made by fraud as aforeſaid by the ſtatute 13 Ellz. 


16. And Popham ſaid, if the gift were good againſt all but cre- 

ditors, ( as it is,) then they belong to the denee, and in his hands are li- 

able t9 this debt ; and if the gift be void, they remain to the executors of | 

the feine, and then the baron, having taken them and paid legacies, 1s [ 212 ] 
chargeable by reaſon thereaf as executor de ſon tort ; and fo thoſe goods, 
quacunque via data, are liable to this debt, into whoſoever hands 

they come, unleſs by title paramount, or by fale bona fide ; where- 

fore it was adjudged for the plaintiff. Cro. E. 408 pl. 16. ut 


ſupra, Wilcocks v. Watſon. 


17. Debt againit an executor, he pleaded ne unques executor, 
& c. and an eſpecial verdict found, that admini/tration of the goods 
of the teſtator awas committed to the wif? of the defendant, awhs is dead, 
and that he kept bonam partem bonorum in his hands, and ed them. 
Williams moved that this verdict was void for the uncertainty, for 


bonam partem is altogether uncertain ; but it was held to be well 


enough; for if he detain any part, it makes him executor de ſon 
tort, 
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t» 


tort, &c. Wherefore it was adjudged for the plaintiff. Cro. 


E. 472. pl. 27. Hill. 38 Eliz. in B. R. Anon. | 
18. 43 Eliz. cap. 8. f. 2. Strangers meddling with inteftate's 
goods, or gettin 1g a releaſe of any debt without a valuable ondders- 
tion, wnleſs for ſome debt due from inteſtate, hall be chargeable as 
execttor of his own wrong, 10 tar only as fem goods or d. 2 releaſud 
wil ſatisfy, mg all juſt princ ipal debts owing te him, on Sod 
confideration by intiflate, and all ther payments made by him, which 


- law ful executers or adminiſfrat Irs ought te have paid. 


19. Where the wife Mille the cows of the baron, the was ad- 
judged to be executor in her own wrong. D. 166. b. Marg 
pl. It. cites Mich. 2 Jac. Gerret v. Carpenter. 

2 K If an executor be made, who proves the will, er takes upon 
bim the ex- ecutorſHip, yet if a ftranger after takes any of the goads and 
uſes them, cr d:ſpcfes of them as his own, this docs not make him 
exccutor of his own wrong, becauſe there is a - ory executor 
who may be charged, and the goods taken out of his poſſeiſion, 
after he has adminiſtered, are aſſets in his hands. Rcſolved. 

5 Rep. 33. b. 34. a. Trin. 2 Jac. C. B. Read's cate. 

14. But though there be an executor who adminiſters, yet if a 
Sreng ger af? r takes the gods, claiming to be executer, and pays debts, 
recrives 3 er 2 ys 5 gacies, and intermeddles as executzr, there, 
for his expreſs ad Iminiftration as executor, he may be charged 2s 
executor of his own w rong, though there be a rightful executor. 
5 Rep. 34- b. Read's ca ie. 

Bat when 21. Burying or taking goods into cuſtedy, to preſerve them, ig nt 
> — any adminiſeratian. Per Warburton J. 2 Brownl. 187. 10 Jac. 
C. B. in caſe of Lawry v. Aldred and Edmunds. 


cal ur of 


title or au- | | 
thority in receiving debts and d. ſoc ling goods to his own uſe, it it is. bid. 184. Arg. But aſſiſt - 
lIoes not make one executor de ion toit. Cro. E. 354 


pl. 2 5» Trin. 33 & 34 Eliz. B. R. Cerk v. Hopkins. 


22. Executor de fon tort is ſuch as takes upon kim the office of 
an executor by intruſion, not being conſtituted by the teſtator or 
deceaſed, nor for want of ſuch conſtitution ſubſtituted by the or- 
dinary to adminiſter. Went. Off. Ex. 171. 

23. Taking a dog will make executor of his tort. D. 166. b. 11. 
Marg. citcs Trin. 165 2. C. B. Barker's caſe. 

go if the 24. Leflee for years rendering rent dies inteſtate, his wife takes 
Jo tony out letters of adminiſtration, and marries a ſecond hutband, and 
* 0 dics, and the huſband continues in 2 Zion of the term, and receives the 
wite derains profits; it was agreed; that for the profits received he was anſwer- 
2 etch able as executor de fon tort, and 10 U. 7. was cited as an autho- 
cc rity. 2 Mod. 175. Arg. in caſe of Loyd v. Langſord, cites it as 


the e had 
as amini- adjudged. Trin. 22 Car. 2. in caſe of Stevens v. Carr. 


ſtratrix, it 
mike s him executor de ſun tort. Cro. E. 472. Anon. 


[ 213 ] 25. The bare peſſaſſon of goods ſhall not make't man executor of 


his own wrong, unleſs he does undertake to do ſome acts which 


none but an executor can lawſully do, as to releaſe the debt of the 
= teſtator, 


— — — — 


Exccutors. 
teſtator, &c. Freem, Rep. 13. pl. 12. Trin. 1671. C. B. Garter 
v. Dee. 

26. An bene of debt for rent was brought againſt the de- 
fendant as executor of A. The caſe upon a ſpecial verdict 
was, that A. 3 ſciſed in fee Y certain lands, leaſed them to B. for 
99 years, in © onſederation of 3ool. and B. re-demiſes the awhole term to 
A. rendering 20l. per ann. (the intent of the bargain being 79 ſecure 
an annuity of 20 J. to B. which he purchaſed awith the 3ool. + then A. 
dies, and the defendant, widow of A. entered upon the re-demiſed lands 
as guardian to her 5 In this caſe here can be no executor de fon tort 
of the term, beraufe it 1s merged in the reve; fre, and is become one 
entire cllate with that; and / when the def ndant entered as puardian 
to her fon, ſhe could not be an executor de ſon tort, becauſe the 
term was not in being. Freem. Rep. 218. pl. 226. Mich. 1676. 
Floyd v. Langheld. | 

27. Debt againſt an executor fer rent, incurred in his own time; 


upon a ſpecia verdict they find the leaſe and the deſcent of the 
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2 Mod. 1 7 5. 
Loyd v. 
Langford, 
S. C. held 
accordingly, 
and the 
Court told 
the plaintiff, 
that he hav- 
ing no re- 
medy at law, 
he might 
ſeek for re- 
lier in Chan- 
cery if he 
thought fit. 


reverſion to the plaintiff, and that the defendant, after the death of 


the leſſee, did feed his cattle with the hay that grew upon the land. 
Adminittration was granted to the detendant, with an exception 
of this term. The queition was, whether the defendant here 
could wave the term after he had entered? Adminiſtration was 
taken after the rent grew due. The Ch. J. ſaid, that a man die 
inte/late, and anther is executor de fon tort, he ſhall be charged fer the 
rent till be in evicted by the adminiftratir ; Windham and Atkins of 
the ſame opinion, that here he hath centered as executor, keeping 
the cattle ſive weeks upon the farm; and here is no gift to purge 
this wrong. Freem. Rep. 261. pl. 282. Trin. 1679. Garth v. 


J Tay l Or. 


28. If adminiſiration be firſt granted, and then another takes the 
gocdle, he is not thereby executor de fon tort. Per Holt Ch. 
7 Mod. 31. Trin. 1 Ann. B. R. Anon. 


If he gets 


goods into 


* his hands 


before, 
though ad- 


miniſtration be afterwards granted, yet he remains chargeable as a wrongful executor, unleſs he delivers 
the goods over to the adminiſtration before the action brought, and then he may plead plene adminiftra- 


vit. Per Holt Ch. I 1 Salk. 313. Anon. 


cutor or adminiſtrator. Went. Off. Ex. 174. cites 5 Rep. Read v. Carter. 


In ſuch caie the taker is treſpaſſor only to the exe. 
It is no plea to ſay 


that he delivered the goods to the perſon to whom adminiſt ation was granted. Per Cur. Cro. E. 505. 


pl. 27. Pa ch. 39 Elis. C. B. Bradbury v. Reynell. 5. C. cited 5 Mod. 137. 


29. Per Holt Ch. J. if H. gets goods of an inteſtate into his hands, 
after adminiſtration is aftual!y granted, it does not make him exe- 
cutor of his own wrong; but if he gets the goods into his hands be- 


fore, though adminiſtration be granted afterwards, yet he remains 


chargeable as a wrongtul executor, une he delivers the goods over 


to the adminiſtrator 2 ore the action brought, and then he may plead 


I Salk. 313. pl. 19. Trin. 1 Ann. B. R. 


plene adminiſtravit. 
Auon. 


S. P. by 


Eolt Ch. J. 
7 Mod. 31 
Trin. 1 Ann. 


B. R. An n. 
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Executors. 


8 2:4] De ſon Tort. Of what he may be. 


Leaſe 77 rever/ion for years Tas granted t9 Fo S. who died in- 


—_ me te/ Pate, his wel aſſigned it to B. ond after cards took letters of 
ſolved that adminiſtr- tion, and made a a{/iznme nt of 1 bo the pla tif. Refolved 


an executor that the laſt aſſignee ſhould ave it; for in this caſe no entry. 


. 6:5 I can be made, nor can any man be executor de fon tort of a term 
um in in reverſion... Mo. 126. pl. 273. Paſch. 25 Eliz,  Kenrick v. 
Yuturo, and Burges. : 

that ine lat 7 | 

a:hgnee had the beſt title.. C. cited 2 Mod. 91. HU. 1 Jac. 2, B. R. and held accordingly, 


and 2 dg ment in O. B. armed. Mayor (of Norwich) v. Johnſon. 2 Show. 8575 S. cited 
and held accordingly i Lev. 35. . 5 Comb. 8. 8. 8. Clayt. 116. Vernat's 
cat. In ce 2662 leaſe of thier lives made to A. for the jit- A md B. an d C. his ſons, and 


the longeſt liver, it one dies and another enters he is executor de ſhes 4 tort. Arg. 3 18d. 320. in caſe of 


Brabus n v. Kennedale. Carih. 164. 165. 5. C. & S. P. by Holt Ch. f. becauſe the ſtatute 


— 


mace it aſſets. According to the modern opinions, executors de fon tort may be of a term. 2 Mod. 74. 


Alg. cites Trin. 1653. Porter v. Sweetman. 
* $. C. cited accordingly, and he ſhall be liable to the paym: nt of the rent. Freem. Rep. 218. 


(D. a) The Power of an Executor de ſon Tort, or 


of « one who is not lawtul Executor. 


| 11. F the erdinary grams edminiftration to ther of the goods 
— — of J. 8. and after he himſelf adminifters ſome of the goods of 
T Fol. 919. the teſtator, he may be charged + for this — — though 
— — there be an adminiſtrator. 12 R. 2. Adminiſtrator, 21. (But 
the book is, that the action was brought againſt him as ordi- 

nary.)] 
S. C. cited [2. If A. mates a will, and J. 8. executor of it, and after makes a 
e e later will, and of this makes J. D. executor, and dies; and af- 
* S. proves the firfteavill in the prerogative court, and there 


Said, that he ter J. 


never heard this is allowed, decreed and publiſhed for a will, and after J. 5 
of this caſe adminiſiers the goods of the teſtator by force of this Ta half a your 
having ever 

after, and within this time B. who was bound by obligation of 


been denied. 
Comyns's 1001. to the teſtator, paid the money to J. S. he not having know- 


Rey. 152, ledge of any later will, and upon this J. S. gives a relcaſe to him, 


TS B. and after the probate of the firſt will ig repealed, and the 207ʃ ite, 
pl. 102. diſaunulled, and the later will proved; this payment and releaſe is 
Anda. ng bar of the action upon the ſaid obligation brought by J. D. the 


laſt and true executor. Becauſe it doth not lie in the power of 
the ordinary to make another executor than he who is made exe- 
cutor by the teſtator himſelf, and though it be miſchicvous to 
him who pays the money, and the exccutor who proved the will 
before he knew of the laſt will, yet the miſchief would be as great 
of the other part, if the ord! nary ſhould have power to make 
another executor than he who is the true executor made by the 


teſtator, and he ſhould have power to diſpoſe of the eſtate of the 


teſtator. Mich. 16 Car. B. R. between GREVES AND WIGII Au, 


adjudged upon a demurrer upon the advice of all the judges of 
eee 


that 
It is 
mai! 
on, 
{hall 
boca 
ditor 
credi 


be 


12 M 


9. 
docs 


Rep, 


y 


Executors. 


Serjeant's Inn. Intratur Hill. 15 Car. Rot. 1350. Tor the or- 
dinary hath no power to grant t adminiftration, or to give to any 


other power to diſp pole of the eſtate of. the tel ator where he had 
made an executor. Com. 277. GRESBROOKE'S CASE 21 

| 3 Executor de ſon tort canmat ering an att; by he cannot 
ſhew teltament containing his name as he ought. Br. Admini— 
ſtrator, pl. 8. cites 3 35 H. 6 6: 4x; | 


8 . : 
4. He may pay Hoe acies = receive debts, but he cannot bring 


Miau; Arg Godb. 104- pl. 122. Mich. 268 aq. C5 
Anon. 

5. Executor de fon tort cannot retain. The defendant in this 
cate pleaded, that the teſtator owed his wife dum ſola 800 l. and 
that he made his will, but doth not ſhew that he was thereby made 
executor, and t!: erefore, having no title, he became executor de 
ſon tort, for which cauſe his plea was held ill; and judgment was 
given for the plaintiff, 2 Mod. 51. Trin, CH 
Prince v. Rowlſon. | 


6. Sale of Loft India flock by a wrongful adminiſtrator, the pur 


char having notice of the fraud, decreed to be transferred back te the 


rightful adminiſtratcr, and that the adminiſtratrix ef the purchaſor 
ſhail account. Fin. Rep. 430. Mich. 31 Car. 2. Johnſon v. Eaſt 
India Company & al. | | 

7. If executor de ſon tort of a term commits waſte on the land, 


and he in oor recovers the place awaſted, yet that is no prejudice 


to the creditors, becauſe it is a devaſtavit in the defendant; and if 
there happen to be a rightful executor or adminiſtrator, he ſhall 
recover againſt the executor de ſon tort, but he cant gel the land 
again from the reverſioner; beſides, his entering of his own wrong 
after leſſec's death makes him chargeable. 2 Show, 458. pl. 423. 
Hill. 1& 2 Jac. 2. in caſe of Norwich (City) v. Johnſon. 

8. 4 executor de ſon tort, who is but an executor de facto, if 
he does lawful acts with the goods, as paying of debts in their de- 
grees, it ſhall alter the property againſt the lawſul exccutor; as if 
he pay juſt and honeſt debts, the rightful executor ſhall not avoid 


that payment, and yet 1t is an act done by one that has no right. 


It is true, he is not quit againſt the rightful executor, but he ſhall 
maintain Zrover againſt him; but what ſhall he recover in damage ? 
only her ſo much as he has e and all that he has well applied 
ſhall be abated in damages. And what is the reaſon of this? WI hy, 
becauſe the meddling with the goods 1s that which gives the cre- 
diſor notice who is cxecutor, and bound to pay: the debts; and the 
creditor is not bound to inquire into the exccutor's title; if there 


be ua colour and appearance of it, it ſuffices ; per Holt Ch. 4. 


12 Mod. 471, 472. Paſch. 13 W. 3. in caſe of Parker v. Kctt. 
9. Payment to an executor having a probate, and afterwards repealed, 
docs not diſcharge the party againſt the legal executor. Comyns's 


Rep, 150. pl. 102. Mich. 5 Ann. C. B. Anon. 
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(E. a) Executor de ſon Tort. 


[How to be charged or come at where there is an 
Adminiſtrator or Executor.) | 


1 Hob- 49. [I. IF a man dies iteſbate, and a ſtranger adminiſters de ſon 

tort, and after admin iftration i is 57 anted to a -ther, yet a OF Om 

——The diter of the inteſtate may after: arde charge the ſtranger as executor 

gurd reſo- * de ſon tort, becauſe that it may be no afſets came to the hands of 
lution in 

the adminiſtrator to ſatisfy his debt, and he cannot charge the 


Read's caſe, 
Trin. 2 Jac. adminittrator for thoſe goods which never came to his hands, 


C. B. that but only to the hands of the executor de ſon tort; and the cre- 


when ano- 
dior has no means but in Chancery to compel he adminiſtrator 


goods be- to bring his action of treſpaſs againſt the executor de ſon tort. 
, | 
t Ja. B. R. ad ſudged, T KEBLE AGAINST OsBesToN. 


rightful ex- 
5 Rep. 34. REaD's CaSE, reſolved where ſtranger adminiſtered 


ecutor has 
taken the 3d fon tort belore the true executor adminiſtered or proved 


executor- hd will 3 | 
ſhip upon | | 
Pim, or proved the teſtament; the other may be charged as executor de Gn tort ; for the rightful exe- 
_ Eutor ſhall not be charged but with ſuch bobs as come to Bis hauds alter that he las taken upon hun 
the charge of the will. 5 Rep. 34. a. | 
1 S. C. cited 2 Le. 224. in pl. 284. 


2. Executor de ſon tort demeſne ſhall not be impleaded as admi- 
niſtrator, but as executor, in pain of abatement of the writ. Br. 


Adminiftrator, pl. 15. cites 50 E. 3. g. 
3. He may be ed ag executor ; Arg. 2 And. 39. 


4. Debt againſt executor de ſon tort, who pleaded tha, he never 


was executor, nor a am; tered as executor, It was held in this cafe 
not to be any whit material whether he has aſſets or not; but to 
prove he has adminiſtered any thing of never ſo little in value, it 
ſhall charge him for the whole debt. Clay t. 6. pl. 12. Aug. 7 Car. 
Townſſey v. Ingham. 
An executor de ſon tort ſhall not be ” ORG for more than 
he converted, and thall di/charge himſelf by delivering over the reſt 
to the rightful exccutor; admitted; Arg. Mod. 213. pl. 47. 
Paſch. 28 Car.; 2. C. B. m catc of Parten v. Baſcden. 


(E. a. 2.) Executor de ſon Tort. 


Where he takes ſubſequent Adminiſtration, 


N debt where 2 man adminiſters as executor 4 fon tort de- 


meſne, and after takes adminiſtration of the ordinary, 0 | 


ſhall have relation 8 the time of the inteſtate's death ; Dr. Relatio! 
pl. 12. cites 9 E. 4. 33. and fays, which ſee in the end of the cat 


there, 


2, It 


ther 
Pl. a. 
Ell: 
and 
but 
Rep 
0 
her 
ane, 
huſt 
and 
197 E, 
tur, 
and 
diver 
&c. 
for t 
was 
if the 
takin 


brouz 


trix o 


Pyne 


{3 
[7 
& 


Erecutors, 


If executor of his own wrong releaſes debt, and after purchaſes 


, the releaſe is not good. Mo. 119. pl. 263. Patch. 


24 Ez. C. B. Leeke v. Grevell. 


85 Ifexccntor de fon tort /c a a term in Po Ref: 21, and afterwards S. C. cite! 
takes adminiftratizn, the fale is good by relation; but otherwiſe it Arg. 2 Mod. 
Q e 8 * 1 75. —— 
is of a term in . ; for if he ſells ſuch a term before admi- 4 

3 


niſtration to A, and after adminiſtration to B. the ſale to A. is void, 2. Arg. 


and B. ſhalt enjoy. Mo. 26. pl. 273. Paſch. 25 Eh in Sea, 


— 2 Show. 
4. 
cited per Cuilam. 


Kenrick v. Burgeſs. 


4. He may be ſued either. as executer or adminiftrator, for it may 8. P. fo that 


: I 
be, that while he adminiſters d of his own tort he waſted the OM me = 


goods, then if he be only ſucd as adminiſtrator he ſhall only be « 5 1 
ch arged of the goods that came to his hands ſince adminiſtration. out of che 


goods be- 
re 1 102. pl. 9 en 30 EIiz. B. R. Stubbs v. Rightwiſe. fore Boten 
, he muſt be ſued as execut an d if ſuch} adminiſtrator pleads in abatement that eee n 


2 was c mmitted, and demands Zu Zmend tt uit ſhall be againſt him as executor, the plaintidF mult in 
the replication let furth the ſpecial matter as he cines Went. Off. Ex. 178. 
5. Executor of his own wrong plea is plene admin ffravit, and 
then takes letters of adminiſtration, and then puts darrein oontinuance 
pleads detainer to ſatisfy à debt of a higher nature due te himſ«/f. 
Ellis J. ſaid, if he had took adminittration after the ſuit began, 
and before the ple? plc aded, he might have pleaded a detainer ; 
but — it he takes adminiſtration —_—_ he has pleaded. Freem. 
Rep. 265. pl. 288. Mich. 1679. WI hitchead v. San npſon. 


6. 1 411 1 action of debt 48 rainſt the defe ndant 258 executrix OF 


- hen{hray f r 5 due fr 11 the }, 1 
ei THULOANG Or Arrears 01 rent (UC ron 14 IE teitator, the CICICTIG- 
* C _ * 7 * 4 2 4 * _ s , 7 
ant plead in abatement of the writ, Hat after the deut of her 
5 2 *Þ 1 + : N , — 4 4 
huſband adminiſtration of his goods and chattels awos granted de bor, 
and that ſe eught to have been named adm Hratr in the writ, and 


nt executrix unde pert 3 de Foot vi & g breve ſtud caſtb— 


tur. Le plat ntiff 7654 fied, that after the drath of the huſband, 
and before the adminiſtration commit 7 4, he defendant adminiftered 
divers goods and chattels of her hu band? S 4 Tr ch a day rg place, 
&c, To this the defendant demurred, an judg rment w. is given 
for the plaintiff; for ſhe ſets not forth the da ty when admin/ration 
was cormmitied ; ſo it might be after the æurit ots g- and beſid C 


17 
vi 


* 5 
if the diſpoſed of the goods as executrix of her own Wrong, the 
taking of adminiſtration afterw ards, though before the We Was 


— 


brought, will not hinder the plaintift from charging her as execu- 


trix of her own wrong. 2 Vent. 179. Tin. 2 N in C. B. 
Pyne v. Woolland. | | | 


— —ä——ä— — — 
n — * 
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Executor de ſon Tort. 


(E. a. 3) 
In what Caſes; and chargeable how far. 


1. I debt, if a man adminiſters de ſon tbrt demeſne, and action 

is brought againſt him, and pending the wwrit the adminiſtra- 

tion is committed 1 him, yet the writ is good. Br. Executors, 
pl. 5:4- cites 21H. 6. 8. | = 

2. But if the adminiſtration was committed to him before the 


3 purchaſed, then he ought to bring the action againſt him as 


Br, Ordina- 
ry, pl. 13. 
cites S. C. 


[ 218] 


2 Mod. 168. 
Hill. 28 
& 29 Car. 2. 


as executor de ſon tort, &c. 


Ibid. 


againſt the adminiſtrator, or otherwiſe it ſhall abate. 


3. By which he pleaded by the form ; to which the plaintiff ſaid, 


that at anther time he brought ſuch a wwrit againſt him as executor, the 
evhich was abated by falſe Latin, wwherefore he purchaſed this writ by 
Fourney's accounts as againſt executar, and that the day of the fjirjt 
evrit purchaſed the adminiſiration was nit committed ; prift ; and 
awarded a good replication, and the iſſue joined accordingly, 
Ibid, Thy 

4. If a man be exccuter de fon tort demeſne, and action is brought 
againſt him, and he takes the admini/iration of the ordinary pending 
the aurit, there the writ is good; contra if it had been taken be- 
fore the writ purchaſed notwithitanding his adminiſtration before 
Per Cateiby, quod fuit conceſſum. 
Br. Executor, pl. 90. cites 9 E. 4. 23. 47. 

. Sci. fa. againſt executor, who /atd that before the writ pur- 
chaſed the ordinary had committed adminiſtration to him, judgment of 
the writ which named him executor ; and by the beſt opinion it is 
no plea, becauſe he did et allege committing of the admini/tration 8 
be before he adminiſtered as executor ; for if he firſt adminiſtered and 
after took the adminiſtration, this ſhall not change the action, be- 
cauſe he was executor lav fully by the teſtament; but if a man ad- 
miniſters de ſon tort demeſne, and after takes the adminiſtration 
by letters of the ordinary before action taken againſt him, this 
ſhall change the action; note the diverſity by the beſt opinion; 
& adjornatur. Br. Executors, pl. 167. cites 2 R. 3. 20. 

6. Adminiſtration granted t9 an executor de fon tort, how he ſhall 
be charged, fee Keilw. 127. pl. 117 
Executor de fon tort cannst be evhere there i; a rightful execus 


ter. Chan. Caſes, 33. Mich. 15 Car, 2. Eyre v. Eyre. 


C. B. Singleton v. Bawtree, S. P. 


8. Debt upon bond entered into by the teſtator againſt the de- 
fendant as executor. The defendant pleads that the teſiatan made 
A. and C. infants his executors, and that adminiſtration durante mi- 
nore ætate was commited te their faiher, avho adminiſtered before the 


day of the writ brought. The plaintiff replies, that goods of the tejfla- 


tor's, to the value of 5 O l. came io the deſendamt's hands, & c. And 
upon this the deicndant demurred, and the plaintiff had judg- 
| | ment, 


in the caſe 
-..cered by 
Cufors of ri 


Fo. If 


CU ror ſha 
moritur e 


Ld Chancell 
12 Cam. Scue 
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de- 
nade 
mie 
2 the 
a- 
And 
udg- 
nt, 


Erecutors. 218 
ment. Freem. Rep. 122. pl. 144. Trin. 1673. Kellow v. Weſt- 


cob. | 
9. Upon a trial at niſi prius at Guildhall before Ld. Ch. J. 
North, in trover and converſion gainſt an executor de ſon tort, 
the queſtion came to be, whether the gords having been taken in exe- 
cution upon a judgment obtained againſt. the defendant, b 'y a creditor of 
Ihe deceaſe d, ſhould diſcharge him ga] the plaintiff who brot ght this 
oTioen Os adminiſtrator ? and the Opinion of the Ch. J. was, that 
this execution was a good diſcharge againſt another creGitor that 
ſhould ſue him, to whom he miglit plead riens inter ſe mains, 
but it was no diſcharge againſt an adminiſtrator, for men muſt 
not be encouraged to meddle with a perſonal eſtate without right; 
but to prevent this miſchief where the party dies inteſtate, and 
there is conteſt about the adminiſtration, a man may procure of 
the ordinary letters ad colligenduii. Vent. 349. Trin. 33 Car. 2. 
B. R. Anon. 


(F. a) Who ſhall be chargeable as Executors. 


1. AB executor de ſon tort ſhall be bound to pay legacies as well S. P. held 
as rightful executors. Mich. 3 Ja. B. R. per Popham <24inely 


by Popham 

and W Wn lily Hill. 7 Ja. B. between Pfirror and others, per and Wil- 
Curiam, prohibition denied upon ſuch ſuit.] _ but 
elyerton ; 


doubted it. Noy, 13. in a note. 


2. If a feme executrix tales baron wvh3 OR the goods, and 

feme dies, by the common law there is no remedy again the baron. 
Nich. 3 Ja. B. R. per Popham and Williams. ] 

. But ; in this caſe the bar ſhall be puniſhed by the ecc "TN ical 
la , and compelled to make execution. Mich. 3 Ja. B. R. per 
Popham and Williams. Mich. 8 Ja. Prohibition 2 ] 

[A. If an executor waſtes the goods and dies, his executor ſhall [ 229 J 
net be charged for this. For a&: perfinalis moritur cum perſona, _—<—Ta 


f 8 Fol. 920, 
in the caſe of the king. 3 Le. 241. pl. 334. Mich, 32 Fliz. in the  Excheq: er. Tuck's cas 
.*_ 'cered by 30 Car. 2. cap. 7. 4 & 5 W. & M. cap. 24. ſ. 12. which are conſtrued to extend to exe- , 


cutors of rightful executors. 3 Mod. 113. Hul. 2 Jac. 2. B. R. Holcomb v. Petit. 


Fc. If an executor de fon tort waſtes the goods and dies, his exe- An execu- 
cutor ſhall not be charged. Held, 7 Ja. B. Becauſe a@is perſonalis vt de fon 


tort was 
moritur cum perſona. ] nat liable 

| at law, but 
Ld Chancellor ſaid he would relieve againſt him in ezuity. 2 Mod. 293, 294. Hill. 29 & 30 Car. 2. 
in Cam. Scacc. before the Ld. Chancellor, the Ld. 'Treaturer, and the two Chief Juſtices. Anon. 
But he is now made charge able by ſtat. 30 Car. Ze Cape. 7. and that ftatute is made perpetual by 
4 * 5 W. & NM. cap. 24. 


Pa 
6. Where executor by right, or executor by tort, adminiſters, and 
after refuſes before the ardinary, and takes the adminiſtration, this may 
change the action in caſe of executor by tort. Pr. Adminiſtrator, 


pl. 43. cites 2 R. 3. 20. 
Vol. XI, | R ; | 7. it 
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7. If des e executor male-admin:Nevs, vie. convertens bona ad 
proprium utum, he ſhall be charged and be executor per tort. 
D. 167- a. pl. 12. Hill. 1 Eliz. 

8. Executor, with intenti:n ts © fraud the creditors, refuſed the 
executorſhip, but cauſed J. S. to take upon kim letters of admini- 
ration; J. S. fraudulently gave 7ejfator's goods to the executcr. 
Per Dyer, if the pitt be fraudulent, then by the ſtatute of 13 Eliz. 
the giſt is void, and then the executor, by the occupation of the 
goods, is executor de ſon tort, and judgment accordingly, contrary 
to the opinion of Manwood. 3 Le. 57. pl. 83. Mich. 15 Eliz. 


C. B. Anon. 
Tfa fautu- g. Goods given by the inte/tate by deed, where there are not ſuſſi- 
ed ede cient left for payment of debts, will render the dance liable to be 
mace of , 
charged as executor of his wrong. 2 Le. 223. pl. 284. Hill, 


gods dy 
A. and then 16 Eliz. C. B. otamford's caſe. 


A. Se in- 
teitate ; thoſe goods in the hands of the vendee are liable to creditors, and he is chargeabie as executor 


de ſan tore. Cre. J. 270, 271. pl. 3. Hill. $ Jac, B. R. Hawes v. Leader. =—Brownl. 111, 112. 
S. C. Yew. 195. S. C. adjudged.——The dance after the donor's death tock the goods, and in 
an con brought againſt him as executor, in which he pleaded ne unques executor, the jury found the 
geed of gift of all his goods to the detendant, and alſo that it was to defraud creditors, contra formam 
ſtatuti, = that the defendant by colour of this deed took the goods atter the donor's death; and by ail 
Court judgment was given againt the detendant as executor de fon tort. Goldib. 116. pl, 12. Mich. 

39 & 43 El. Kirchin v. Dixon. S. C. cited Noy, 69. in a caſe where in debt againſt one 23 
executor de ſon tort the detend ant pfleaded the lame plea, and beirg found againtt him, execution was 
awarded again him for the whole debt, vz. 6ol. for his falſe plea, thoug Ss in truth he had not med- 
diced but with one bedftcad of 2 ſmall value Noy, 69. ſays, it was ſaid by Daniel, tha: in 
39 & 40 Eliz. C. B. Kitchen v. Dixſon, chat one Mr OMye for ſuch a faiſe plea was charged to 
100 |. and he had f but with one bible. Theretore beware, and plead well the ſpecial matter. 


It is at the ro. If one kia inteſtate's goods, and pending the action again/t 
. him, he takes Itters of adminiſtration, this thall not abate the writ. 
to fue him Arg. Ow. 69. Trin. 42 Eliz. in cate of Malloy v. Jennings. 

Az EXECUTIT 


or aiminiftrator. Per Warburton J. Ow. 132. in cafe of Bethel v. Stanbope, cites 9 E. 4. 33 
21 H. 6. 8. 2 R. 2. 20. 18 E. 4.— Arg. 2 Show. 373. Cites Williamſon v. Norwich. -2 Vent. 180. 


Arg. cites S. C4 


2 And. 172 11. Scire facias u upon a judzment againſt the teſtator of 200]. 
4 _ The caſe was, the teſtator was peffeſſed of goods to the value of 2501. 
Ow. 122. 24 by covin to de efraud the creditors, made a gift theresf to his hgh ter, 
8. C. 22. * quith condition upon payment of 20 5, it ſhould be waid, and died ; the 
. 1 dcfendant intermeddled with the goods, and afterwar ds the daughter 
*# 229 by this gift tort the goods, and afteravards admin ion of teſdator's 
gaads was committed to the defendant ; adjudyed, mo when he in- 
termeddled wich the goods, though he was neither executor nor 
adminitirator, and that aiter adminiſtration was committed to 
him, a creditor had cleQtion to charge him asexecntor of his own 
wrong, or as adminiſtrator, and that the gift was fraudulent within 
13 Eliz. and when the donee afterwards took them, it was a treſ- 
paſs to the adminiſtrator, and he had his remedy at law againſt 
her, ſo as they wer? aſſets in the defendant's hands. Cro. E. 810. 

pl. 16. Hill. 43 Eliz. C. B. Bethell v. Stanhope. 
And where 12. Though there be an adminiſtering executor, yet if a flranger 
the goeds ſo tales the gocils, ard claiming to be executor, pays debts or pays le- 


actually Facies, and antermeddles as EXCCUTOT 3 there by ſuch expreſs ad- 
miniſtration 


© 


Judged 
waſtes up; 
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firft execy 
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where this taker becomes executor, Went. Off. Ex. 175, 176. 
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miniſtration as executor, he may be charged as executor de ſon come to the 


| 3 : x . .: executoi' 
tort, though there be other executors of right. Rep. 34. a. Trin. hn Th 


2 Jac. C. B. Read's caſe, and ſays that with this agrees y E. 1. 13. 5. were ina 
| remote place 
Judgment was obtained againſt 
the teſtator, and upon a devaſtavit returned agairſt the executor he pleaded, and a ſpecial -· verdict was 
ound to this effect, That the defendant was made executor by the will, and dwelt in the ſame houſe 
with him; and that before probate he poſſeſſed himſelf of the teſtator's goods, and had them appraiſed 
and inventorized, and then ſold part, and paid a debt owing by the teſtator, and converted the value cf 
the reſt to his own uſe; that afterwards. he refuſed before the ordinary, whereupon adminiſtration was 
granted to the widow of the deceaſ+d ; and the queſtion was, Whether he ſhould be charged to the whole 
value of the perſonal eſtate, or only for ſo much as he converted. The Cont was of opinion, that the 
committing of adminiſtration in this caſe is a mere void act. If an adminifrator brings an action it is 
a good plea to lay, that the executor made by the will has adminiſtered. Accordingly judgment was 
given tor che pla.ntiff, Mod. 213. Paſch. 28 Car. 2. C. B. Farten v. Paſeden. ——{reem. Rep. 151. 
pl. 172. Parſons v. Mayeſden. S. C. The Court ſeemed to make a difference when goods are in the 
houſe of the perſon named executor, this poſſeſſion ſhall not amount to an adminiſtration, but perhaps 
there may be a difference when he takes them into his poſſeſſion. And here although he pleaded that 
he took the goods by the conſent of the party to whom adminiſtration; was afterwards granted, that 
ſignified nothing, it being before adminiſtration granted, Adjornatur, 


13. If executcr durante minore «tate waſtes the gods, he ſhall be Tat. 160. 
charged after the age of infant upon the ſpecial matter, and not as 3 5 are 
executor of his own wrong, becauſe he had a lawful authority at coreingly by 
that time. Agreed per Doderidge and Jones. Noy, 86. Palmer We 

a * y 


v. Litherland, —_ who held 
that he ſhould be charged upon the ſpecial matter. 


14. Adminiſtrator gets judgment, then adminiſtration is revoked, 


if he takes execution, he ſhall be charged as executor de ſon tort. 


1 Mod. 62. pl. 5. Trin. 22 Car. 2. B. R. Turner v. Davis. 

15. If goods come to the poſſeſſion of an adminiſtrator, and his Ars. Raym. 
adminiſtration is repealed, he ſhall be charged as executor of his own *** 
wrong. Per Keeling Ch. J. Mod. 63. pl. 5. Trin. 22 Car. 2. B. R. 


in caſe of Turner v. Davis. 


16. An executor waſted the goods of the teſtator, and died, leaving 1 
aſſete, and the defendant his executor, and if he ſhall be charged for 246. S. C. 
the aſſets, was the queſtion; and Hale held it a perſonal wrong, held accoid- 
which died with him that did it ; but upon the importunity of — ID y 
Saunders, of counſel for the plaintiff, he permitted it to be found ES 
ſpecially; 2 Lev. x10. at Guildhall before Hale Ch. J. Trin. «br would 


26 Car. 2. Brown v. Collins, and Paſch. 27 Car. 2. it was ad- " 


judged according to the opinion of Hale, per tot. Cur. N 


waſtes upon a ſurmiſe only of a devaſtavit without any return by the ſheriff. Put in iuch “ caſe 
FE _— X o a ; - : Nh 4 % 1 

urner Ch. B. he'd ſtrongly that the executors of the executor de ſon tort thouid be charged; for the 
firſt executor having the goods, the tort of the waſting ſhall not de with him, but ſhall charge his exe- 


<1tors, contrary to the opinion in the cale of Brown v. Collins in B. R. 2 Leve 133. Patch. 27 Car. 2. 


is the Exciiequer. Aſt.) v. Nevit. bs [ 221 ] 
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a LE. a. 2 Ba ſon Tort. 


Where he may retain, or Allowances be made him. 


2 1. A executor cannot pay himſelf debt or legacy, per omnes juſt' 
Cro. E. 630, Angliæ. Mo. 527. pl. 696. Hill. 10 Eliz. Colter V. Ire- 
631. pl. 36. land. 

reland v. 


| Coulter. S. C. adjudged, ——— Godb. 217, pl. 213. Mich. 11 Jac. C. B. Bond v. Green. 


S. C. cited 2. Executor de ſon tort cannot retain for his own debt, though 
of» fun he is liable to the actions of creditors. Poph. 125. Trin. 15 Jac. 
Coirer 5 B. R. Brook's cale. ; 
Ireland. 

D. 2. pl. 3. Marg. 


3. If after action commenced againſt him he takes letters of adminiſtration, he 
may retain and pleal it, but ſhall not abate the writ, Arg. 2 Show. 373, in caſe of Loveday v. Young, 
Cites the cate of Williamſon v. Norwich. S. C. cited 2 Vent. 180. in caſe of Pyne v. Woolland. 
For by taking adminiftration he has purged the tort, and though executor de ſon tort cannot 
ray himſelf, yet he may pay others, and-atter taking out adminiſtration he may plead plene adminiſtra- 
vit. Sid. 76. pl. 9. Patch. 14 Car. 2. B. R. Per Windham J. in cafe of Baker v. Eerrisfoid. 


3. Executor de ſon tort was mdebted to the inteſtate for ſeveral 
rents, and the inteſtate acknowiedged himſelf ſatisfied for all rents 
due by defendant. This was held a good diſcharge, being in his 
life-time, and ſo not chargeable with it as afſets in debt on bond, 
but where he had paid money for ſo many blacks inteſtate appointed 19 
be uſed at his funeral, it was diſallowed and held no good admini— 
ſtration. Clayt. 39. pl. 66. Aug. 11 Car. coram Barkley J. Le- 
gard v. Linley. | | 

4. A widew preſſed herſelf of ſome of the perſonal cſtate of her 
late huſband, and paying just debts, and that in order of payment 
out of his eſtate in her hands, ſhall have allowance for the ſame 
from the executor. - Chan, Cales, 33. Mich. 15 Car. 2. Ayre v. 
„ | 

Uzon a z*-- 5 Executor de ſon tort ſhall be all;aued all payments made to 
reral iu: any but himſelf; Arg. (and not denied, but ſeemed to be granted 
ade . * ö * ” ? 1 = — 
1 by the Court). Chan. Caſes 33. Mich. 15 Car. 2. in caſe of 
ſhall be re- AYTC v. Ayre. 
cuuped in . 1 ; ; 
damages. Per Holt Ch. J. Skinn. 174. Whiteha'l v. Squire. ——— Went. Off. Ex. 191. takes this 
difference, that this payment ſhall ſtand as againſt other creditors, but not as againſt the righttul execu- 
tor or adminiftrator, for then any ftranger might uſurp the oifice of executor, and take from him that 
liberty to preter creditors in payment, and allo from the executors power to pay hiniſelf before ethers in 
Caſe of a debt due to him, which would be untcaſonalic, 


1 Salk. 29: 6. A. died inteſtate. B. deſired C. to bury A. and he would 

P!. 2. 5. C. pay him the charges. C. buried A.— B. pave C. a hor , 

„ pay him t 8 8 ! —B £0 Ga 4 r/e of inteſtate's 
in part of ſatisfaction of funeral charger, and a note under his hand 


ingly, and 
the aefend- to pay him 231. more. Afterwards B. tea adminiſtration and 


jus 3 : brought iraver for the horſe ; Holt Ch. J. thought the action lay 
5 well; 


a 


2. 
lauft 
doub 

3. 
£Y ant 


LY 


actin 


4. 4 


X Mich, 


It was oh 
Glouceſt 
thereby p 
and that 
per Cur, 
the judg 

Pl. 42 3» 


the judgment was affirmed. 
pl: 423+ S8. C. and judgment affirmed. 
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well; but Dolben and Eyre Juſtices contra. 3 Mod. 276. Paſch. 775 _ 
2 W. & M. in B. R. Whitehall v. Squire- ye RA 


accordingly. Carth. 103. S. C. held accordingly, and judg ment for the defendant. There 
being no creditors in the cale, and the funeral being by the directi n of B. this makes him executor de 
ſon tort, and it being a lawivl act though done by executor de ſon tort, it ought to be fee. but 
if there were creditors peihaps it might be otherwiſe. Per Dolben and Eyre Juſtices. Skin. 274. S. C. 

Ibid, Holt Ch. J. ſaid, that th. aug h legal acts done by an executor de fon tort are good, fo 7 * 
hie ſhall not be reſooolible to creditors when he has paid all to others upon ſpecialties, or other ſecurity 
of a real nature, yet he is liable to the rightful adminiſtrator to be puniſhed, for his tortious intermed- 
Cling, in an action of trover, in which damages ſhall be recovered, but got according to the value of 
the goods, becaule that waich he has lawfully paid ſhall be recouped, 


-. The widow of an inteſtate who had bana notabilia took out 
adminiſtr atin in the liſhap's court of Exeter inſtead of the Prerog: tive 
court; by virtue of this adminiſtration the entered upon a term, 
and pail ous debts of inteſtate's by perception of profits, and after- 
wards mortgaged the terin do pay a nn and then died 1n- 
teſtate. Adminiſtration was granted de Bani non, becauſe though 
the wife had a right to adminiſter, yet ſhe rook out a wrongtul ad 
miniſtration, and now the queition was, who ſhould redeem i 2 
whether the adminiſtrator of the wife, or the adminiſtrator de bo- 
nis non of the huſband ? And it was decreed that the adminiſtra- 
tor de bonis non ſhould redeem, but that he ſhould ae what the 


wrongful adminittratrix had paid in diſcharge of the juſt debts of 


her hutband the inteſtate, Nelſ. Chan, Rep. 173. Mich. 1691. 
Armſtrong's caſe, | 


(F. a. 3) Executor de ſon Tort. 


Actions brought by or againſt him. 


1. E Xecutor de ſon tort never ſhall have action as executor of 
teſtator; Arg. 2 And. 39. pl. 25. Trin. 38 Eliz. in caſe 
of Baniſter v. 'Fruflell. 

2. Executor de ſon tort ſhall be /ued for legacies as well as a 
lawful executor; per Popham and Williams; but Yelverton 
doubted of it. Noy, 13. Anon. 

3. 4 man made his will and an executor, and adminiflration 1s 
granted t5 anther, and by virtue thereof the adminijtr ator gets the 

Pallelſian of the goods. The executor proved the quill, and brings an 
action of triſpaſs againſt the adminiſtrator for taking the goods, The 
whole Court he I clearly that the action well lies. 2 | Bulle, 268. 
Mich. 12 Jac. Fiſher v. Young. 
4. Executor de fon tort of a term is chargeable in 2waſte. 3 Lev. 35. S. C. 3Mod, 


Mich. 33 Car. 2. C, B, Mayor, &c. of Norwich v. Johnſon. Jag 3 


it was objected in error, that if the plaintiff is intitled to this action, it muſt be by the ſtatute of 
Glouceſter, but that it will not lie againſt the defendant even by that ſtatute, becauſe the action is 
thereby given againſt the tenant by the curteſy, in dower, for life or years, and tieble damages, &c. 
and that the defendant is neither of theſe; and that it being ſo penal a law ſhall be taken ſtrictiy ; but 
per Cur. this is a remedial and yet a penal law, and therefore ſhail have a favourable conſtruction ; and 
Comb. 7. S. C. and judgment aftirmed accordingly.— 2 Show. 457. 


wh 5. Debt 
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Prem. Rep. . Debt lies again an executor de fon tort of a term; Arg, 


, Brown 2 Mod. 174. in caſe of Loyd v. Langford, cites Porter v. Sweet- 
2 cd 1427. man, Trin. 1653. B. =. 55 55 : 

Se. . Arg. \ 

in cate cf Abraham v. Cunhingham. 


Saund. 218. S. P. Arg. in caſe of Wheatley v. Lane. 


[ 223] 6. One as executor de ſon tort brought ſcire facias on judgment | 


had by the teftator, and on bebo nihils, and after execution H. as admi- 
niſbrator brings ſcire facias on the ſame judgment, as per Cur. he may, 
and recover the money all over again, as by 'Twiſden hath been 
before, 15 Car. 1. and the party is left to his remedy againſt the. 
pretended execution. Keb. 420, 421. pl. 140. Mich. 14 Car. 2. 
B. R. Harrifon v. Vandibeck. 

7. It has been divers times held, that where there is a right exe- 
cutor, and yet another does adminiſter by wrong, it is at the elec- 
tion of creditors, either fe /ue them jointly together, or one or both 
of them />verally, and by himſelf ; but if where admini/tration is 
committed, another alſo adminiſters by wrong, theſe cannot be 
ſued together as adminiſtrators; for though one may be an exe- 
cutor by uſurpation or wrong, yet none can come to be an admi- 
niſtrator by wrong, fince no other but ſuch as receives that power 
from the ordinary can ſo be; therefore in that caſe there is a ne- 
ceſſity of ſuing him a-part and by himſelf (who ſo uſurpeth ad- 
miniſtration) by the name of an executor. Went. Off. Ex. 177. 


3 Ler. 35. 8. Waſte lies again}? an executor de ſon tort of a term. 3 Mod. 93. 
5 7 I Hill. 1 Jac. 2. B. R. Nayor of Norwich v. Johnſon. 
. * ze! 


2 Show. 457. 


accordingly. Comb. 7. S. C. and judgment in C. B. affirmed in B. R. 
pi - 423. S. C. and judgment affii med. N | 


9. If executor de ſon tort gets 3001. of the teſtator's goods, 
and pays it duly ty a just creditor, there the lawful executor, in my 
opinion, ſhall not even maintain trader againſt a wrongtul exc- 
cutor, becauſe it is a good payment, and no prejudice to the exc- 
cutor ; per Holt Ch. J. 12 Mod. 472. Paſch. 13 W. 3. in cate 
of Parker v. Kett, | | 


(F. a. 4) Executor de ſon Tort, 
Pleadings by or againſt him. 


Where ro 1, AN overſeer or conductor, or he that has only letters ad colli— 
acnieſtring gend', viz. to get and keep the goods in ſafety, and he that 
at all is con- a 2 e : þ 

fact d, ſuch intermeddles by virtue of a will truly made, but controlled by a later 
a traverſe. <vill, after found and proved, may tree himſelf from being executor 
or not 3% of his own wrong, by ſpecial pleading how and in what right 


miaiſtring : 8 5 : i 
in her he intermeddled, and traverſing bis adminiftering in other manner, 


| wanneris P. 166. b. pl. 11. Hill, 1 Eliz. Stokes v. Porter. 


d. ſſon int, 
and nat lepal. Went. Of. Ex. 177. Mo. 14 pl. 57 Mich. 5 & 6 P. & M. the 8. . but 
And. 1I. pl. 23. 3. C. bat 5. P. does not appeate 

| | 2, But 
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2. But where a man claims 2itle or intereſt in the goods, as by the 
gift of teflater in his life, he ſhalt not zraverſe without that that he 
adminiſtered any other goods or in any other manner, but clue 
ec, that he adininiſtered as executzy. D. 167. a. pl. 11. Hill, 

1 liz. in caſe of Stokes v. Porter. 

3. If executor de fon tort pleads pleue admin Aravit to an action 
of debt brought againſt him, if he can prove that he hinfelf edi 
riftered part, and the adimiunſtrator the reſidue, the fame is good 1 
dence to maintain his iſſuc; per Drew Serjeant, which Periam J. 
ſzemed to grant; but by him a rightiul executor, who inter- 
meddles and after retufes, upon which adminiſtration is granted, 
cannot plead to, for ſuch adminiſtration is not well granted. 
Le. 156. pl. 216, Trin. 32 Eliz. C. B. in caſe of Hawkins v. 
Lawes. 

g. In debt againſt J. 5. as executor, he pleads ne unques extrcutor. 
The verdict found that admin tration of the goods of the teſtator 
Was committed to the wife of the defendant, and that ſhe is dead, and he 
detained bonum partem of the goods, and fold them. It was moved 
that this verdict was void for uncertainty 3 for bonam partem is 
altogether uncertain z but it was held well enough; for , be de- 
tain any part, it makes him executor de fon tort, &c. and judg- 
ment for the plaintiff. Cro. Eliz. 472. pl. 27. Hill. 38 Eliz. B. R. 
Anon. 

5. If executor de ſon tort he ſued with a rightful executor, in one 
and the ſame writ, the executor de fon. tort fhall not by this plea 
prejudice the rightful executor; per the Chief Juſtice, Brow nl. 78, 
Trin. 10 Jac, in cate of Lany v. Aldren. 

6. In action againſt ſuch executor, he is not to be bel 
by name from the right executor, but mutt be fed generally by the 
name of executor of the la aft quill and teſtament of the deceaſed, and 
then if he will deny himſelf ſo to be, he muſt plead, that he neither 
7s executor, nor hath adminiſtered as executor ; and then the plaintiff 
mult prove that he hath adminiſtered in ſome ſuch or the like ſort 
as aforeſaid. Went. Off. Ex. 176, 177. 

7. M. the mother poſſeſſed herſelf of the gords ef the enteftate, 
executrix de fon tort, and ſells them by aſſent and direcbiau of F Fe- Bow 1 
afterwards J. 9% out adminiſtration, and e the debts as far as the 

perſonal eflate did amount unto, being to the value of avhat M. rem, 
and of all which the inte/late died poſſeſſed ; then one of the creditors 


ſued M. as executor de 2 tort, and upon plene adminijtrauit pleaded, 


all this matter was found ſpecially ; and adjudged by all the barons, 
that ſhe was not liable to the ft of the creditor, becauſe it was 
brought after adminiſtration granted to J. her fon, and in ſuch 
caſe the is chargeable to him, and not to the creditors ; for it the 
ihould, ſhe might be doubly charged, which is unreatonable, et- 
pecially ſince the adminiſtrator had paid to the value of the oſtate. 


Cro. Car. 88. pl. 10. Mich. 3 Car. in Scacc. Whitmore ». 
Porter. 
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executrix de ſon tort till ſhe ſatisfies the true adminiſtrator for them, or that ſhe tis Fes for the true det 
to the value; and judgment tor the defendant- Cro. C. 89. Mich. 3 Car. in calc of Whitmore v 


P orter. 8. . 
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8. The plaintiff declared againſt R. the defendant as executor, who 
pleaded that teftator made his will, and that he, ſuſcepto ſuper ſe onere 
teffaments pred', &c. did pay ſeveral ſums due on ſpecialties, and that 
there was a delt owing by the teſtator to the defendant's wife, and that 
he retained ſo much of the teſtator's goods to ſatisfy that debt, and 
that he had no :ther affets ; the plaintiff demurred, becauſe, for 
aught appears, the defendant was executor de ſon tort, and if fo, 
he cannot retain. The plaintift's naming him in his declaration 
(executor of the teſtament of, &c.) will not help him, for he cannot 
declare againſt him any other way. And of that opinion was all 
the Court, and adjudged accordingly for the plaintiff. 1 Mod. 208. 
pl. 39. Trin. 27 Car. 2. C. B. Atkinſon v. Rawſon. 


9. A creditsr of the inteſtate brought action againit executor de 


ſon tort, and obtained judgment, and the goods were taken in 


execution. Per North Ch. J. this is a good diſcharge againſt another 
creditzy that ſhould ſue him, to whom he might plead riens enter 
mains, but it is no diſcharge agairft an adminiftratsr ;; for men mult 
not be encouraged to meddle with a perſonal eſtate without right; 
but to prevent the miſchief where there is conteſt about the ad- 
miniſtration to the inteſtate, a man may procure of the ordinary 
letters ad colligendum. Vent. 349. Trin. 32 Car, 2. B. R. Anon, 

10. An executor de ſon tort poſſeſſed himſelf of the goods, &c. 
A creditor of the inteſtate got judgment againſt him, and tcok the goods 
in executicn, againſt whom the rightful adminiſirator brought an ac- 
tian of trover for the ſame gods ; North Ch. J. held that Se aid exc- 
cution did nit diſcharge him of the action of trover ; it might be a good 
diſcharge againit any other creditor of the inteſtate, and he might 
plead riens enter mains, but not againſt the rightful adminittrator ; 
for men muſt not meddle with the perſonal eſtate of others with- 
out any right. 1 Vent. 349. 32 Car. 2. at niſi prius at Guild- 
hall, Anon. | | | 

11. If executor de fon tort deliver the goods to the adminiſtrator 
before aCtion brought, he may plead plene adminiſtravit. Farr. 31. 
Trin. 1 Ann. B. R. Anon. | 

12. Where 7rover is brought by a rightful executor or admini— 
ſtrator againſt an executor de ſon tort, he cannot plead payment of 


debts to the value, c. or that he hath given the goods in fatisfaftion of 


the debts; becauſe no man ought to obtrude himſelf upon the 
office of another; nevertheleſs, upon the general i//ue, ſuch pay- 
ments ſhall be recouped in damages; per Holt Ch. J. Carth. 104. 


Hill. 2 W. & M. in B. R. in caſe of Whitehall v. Squire. 
13. But in an action by a creditor againſt an exccutor de ſon 


tort, he may plead plene adminiſtravit to an action brought by a cre- 


ditor, and may give in evidence payment of juſt debts to others; but 
in action by a rightful executor or . he cannot plead ſo; 
per Holt Ch. J. Carth. 104. Hill. 2 W. & M. in B. R. in caſe 
of Whitchall v. Squire. 


a 
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after he ſells, theſe monies ſhall be attets. 3 H. 6. 3. b. S. C. 


ander v. Greſham, and cites D. 264. 
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(. a.) What ſhall be ſaid Aﬀets. 


Lr. JF a man enfesf another pon condition that he ſhall e the Fitah. 


Executors, 


land, and expend the money for his foul, & c. this ſhall not be pl. . aer 


aſſets after the death of the feofflor where the ſame feoſfee is made S. C. 


executor. * 2 H. 4. 21. b. Dubitatur + 3 H. 6. 3. b. Fes: ror 
225. as adjudged, | ＋ 8. C. cited Arg. Le. 225. 


[2. But if a man makes F. S. executor, and after engteſts him to Br. Aſſets 


I 3 7 . enter mains 
fell the land, and diſtribute the inomes for his ſcul, and after dies, and 3 = 


Fitzh. Ex- 
ecutors, pl. 1. 


| Lz. 80 if a man deviſes land to J. S. to be fold, and to ditribute the Br. Aſſets 


money for his ſoul, and at the ſame time makes him executor, and dies, a N eg 


and after he ſells, theſe monies ſhall be aflets, though they never S. C. 
were in the hands of the teitator. 3 H. 6. 3. Fitzh. Ex- 
| ecutors, 


pl. 1. 
| E . L 226 J 
4. If executor recovers damages in treſpaſs de bontis aſportatis in S. P. though 


ita teſtatoris, this ſhall be aſſets, becauſe he recovers it as exe- e 


cutor. 3 H. 6. 3. b.] cocks of 
| | the deceaſed 
at the time of his death; and if they find more than aſſets this is a good verdict. Br. Aſſets enter 
mains, pl. 2. Cites S. C. S. C. cited Le. 225. in pl. 306. 

Though an obligation ſhall not be aſſets in the hands of the executor before the recovery, yet becauſe 
he may gain benefit from it, it ſhall be valuable; and therefore if an obligation be taken trom the teſta- 


tor, the executor ſhall have treſpaſs by the ſtatute 4 E. 3. to recover damages which ſhall be afiets, 


Sav. 119. pl. 188. 29 Eliz. per Cur, obiter. 


C5. If an executor recovers, as executor, things in Chancery by Roll. Rep. 
equity, theſe things ſo recovered thall be affets, Trin. 12 Ja. 83 
B. adjudged, Harwood AGAINST WRKAVYN AN, Trin. 12 Ja. B. R. as adjuogeg. 


per Curiam.] | — Brownl, 


76,77. Har- 


cock v. Wienham. S. C. and held to be aſ iets. Mo. 858. pl. 1178. Harecourt v. Wrenham, 
S. C. & S. P. agreed per omnes. 


C6. If a man deviſes land to 1 fold by F. S. for payment of his debts If lands are 


; : g deviſed to 
f 1 5 0 4 2 > 7 » 
and legacies, and makes F. S. his executer, and dies, the money made erecu- 3 


by J. S. upon the ſale of the land ſhall be atlets in his hands. three years 
1 1 Ja. B. per Hobart. ] . 5 3 2 
0 

this is aſſets in the executor's hands; but if I deviſe my land to be ſold for payment of my Prog 18 
no aſſets before it is fold. Brownl. 34. Paſch. 14 Jac. 2 Brownl. 46. S. PD. But 
when ſold the money is aſſets at common Jaw without going into Chancery. Per Twiiden J. Lev. 224. 
Mich. 19 Car. 2. Dethick v. Caravan, alias Curwin. Ibid. 225. Arg. S. P. in caſe of Alex- 
Hardr, 405. Paſch. 17 Car. 2. in the Exchequer, Burwell 


and Salter v. Corrant, S. P. 


[7- But otherwiſe it is where the /and is deviſed to be feld by the 
executor and others, for there the money ſhall not be aſſets; for they 
are not truſted with it as executors. Ibid. per Hobart.] 
: - — L8. If 
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Br. affets [L. 10 executor delivers goods to merchandize, the profit of this 
ener m2» ſhall be to the uſe of the teſtator. 18 H. 6. 4.] 

but not S. Pp. 5. P. and they thai! be as afſets, and he cannot plead piene adminiftravit as long as 
he ha this increaſe in his hands; per Babington. Br. Executor, pl. 162. cites 11 H. 6. 35.—— Þr. 


Aſſets enter mains, pl. 9. Cites 5. C. 


If executor makes gain of the teſtator's money, ſuch gain fall be aſſets. Brown. 77. Hill. 11 Jac. 


in . of Harcock v. Wrenhaun. 


G. drougbt [g. If a man deviſe land held in ſocage to be ld by his executor, 


debt upon and that the m77ies thereof arifi ing ſhall be diſpoſed in legacies ſpe- 


2 bord 2 
gainft A. as cially expreſſed in the ſame will, if the executor after his death ſells 


executor, the land for money, the money ſhall be aſſets in his hands to the 
ener age legatees. D. 9 Eliz. 264. 41. per Cur.] 


was, that 
the teſtator of A. by his will did appoint certain lands, and named which ſhould be ſold by bs ex*- 


cutors, and monies thereof ariſing dittributed amongit his daughters when they have accompliſhed their 


ages of 21 years. The lands are foid 
of the executors until the full age f the dau ehters, thail be atiers to pay the dabts of the tettator ? 
And by the clear opinion of the u hole Court the ſame ſhall not be aſſe: s, for that this money is limited 
to a fpecial uſe. Le. 87. pl. 1c7. lich. 29 & 30 Etiz. C. B. Cermy's caſe. 4 Le. 82. 
pl. 174. S. C. in toridem verbis. 2 Le. 119. pl. 163. Gering's cute, S. C. in totidem verbis, 
but adds a være of this caſe; for it was afterwards reſolved in another cate, that the monies in the like 


Caie remaining in their hands ſhould be ailets. 


All. 21. S. C. [o. So if a deviſe be of ſuch land ta his executor upon condition 
- ks 5 * to fell it, and that the monies accruing thereupon, and alfo with * his 
folly appear. Perſonal eſtate to pay his debts, and by the ſame will gives power 10 
71227 ] He executors to fell it accordingly, &c. and after the executors 
ſel] it accordingly, the monies received upon the fale ſhalt be 
aſſets 79 the debts ; adjudged upon a ſpecial verdict, Trin. 23 Car. 
B. R. Shaw acainsr HUNTLEY. Trin. 21 Car. Rot. 321. 
London.] | 
[II. If debtee dies inteſtate, and the ordinary commits admi- 
niſtration ts debtor, by which the debt is cxtinct, yet this ſhall be 
Xn in his hands. Trin. 7 Ja. B. per Curiam agreed; for the 
ordinaty has no power to diſcharge tlie debt. ] 


12. If the debiee makes the debtor and a franger executors, by 
which the debt is extinct in the hands of the de btor, yet this 


ſhall be aſſets in his hands to the debts; for this is extinct 


but by the will. 8 E. 4 3- Pl. C. 185. WOODWARD AGAINST 


Dakcr.] 
I 38 if debtee makes debtor executor and dies, by which the 


Fol. 521. debt is * extinct in the hands of the debtor, yet this ſhall be al- 
—ſets becauſe it is extinct but by the will. Held. Trin. 7 Ja. B 


The debt 
ane Hol rpar AGAINST Boas. ] 


t. nct though 
the action is gone; for it ſhall be aſſets Mo. 507. Arg. cites 4 E. 6. 


7 Jac. B. R. Flud v. Ramicy, S. P. held accurcingiy. 


Yelv. 160. Mich. 


74 If the tgſlator avas indebted to the king in 131. and the king 


ſeiſes the gords of the teſtator in the hands of the executor for the 
ſaid debt, and after the executor pays the 1 31. and has the goods 


re-delivered, the value of the goods over the ſum of 131. thall be 


aſiets to other debts, 17 E. 3. 26. b. admitted by ifſue,] 


Faq. It 


he que 0 was, if the monies thereof, being in the hands 


Bot tat. aca. 
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11857 If a man makes A. his executor during the minority of B. Hob. 265, 
and makes B. executor after his full age, and after B. comes to 2 
full age, and takes upon him the executorſhip of the will, the not exactly 
go2ds of the teſtator which are i pcie in the hands of A. after the S. P. 
executorſhip of B. are aflets in the hands of B. though B. never 
had any poſſeſſion of them; for he may have trover and conver- 
fion for them againſt him. Trin. 17 Ja. B. per Curiam, Craxp- 
LER AGAINST Tous.) 

16. If a man has a term as executor, and purchaſes the franktene- S. P. and if 
ment, &c. the leaſe is not extinct as to be afſers, but it ſeems it '* fall be 
ſhall be extinct as to the executor of the purchaſor to have it as a een, 3 


term. Br. Executors, pl. 174. cites 43 E. 3. 27,28. a devaſtavit 


TY ad ultimum. 
Br. Extinguiſhment, pl. 54. the leaſe againſt the execu- 


Br. Extinguiſhment, pl. 57. cites S. C. 
tor ſhall be atlets; per Hales. 


17. If a feme executrix takes baron, and the feme ſell the goods Br. Proper- 
and redeems them, yet theſe ſhall remain as aſſets; per Newton. J Pl. 50. 
p : . - Cites Fitzh, 

But Brook ſays, quzre inde; for it ſeems that they ſhall not if Replica. 


they are „hd bona fide ; for they do not remain now as the goods tion, 7. and 


of the teſtator, but as goods altered and changed in property. Br. 3 4. 
Executors, pl. 150. cites 18 H. 6. 4. 5 
| to him that 


the money ſhall be aſſets, but not the goods; for the property is changed without tort to any. 


18. If a man be indebted in 201, to the teſtalor, this ſhall not charge 

the executor as aſſets, &c. This is in action and not in poſſeſſion. 

Br. Executor, pl. 112. cites 8 E. 4. 3. per Needham, F 
19. Advowſon may be aſſets in the hands of an executor. 1: {hall be 


Hob. 304. in caſe of London v. the Collegiate Church of South- ee Th 
well. | | 23. cites 


> 5 Re 7. 37. 
b. 9 H. 6. 57. a. 2 Roll. 774. 11. But a preſentation to a church actually void ſhall not be 4 
counted aſſets. R. S. L. 127. cites Went. Off. Ex. cap. 6. 


ö * 

20. Note per Fitzh. for clear law, that where a man is indebted Br. Execu- 
in 401. to one, and 30l. to another, and dies, and has only 40. and 2 9 
his executors or adminiſiratom agree with the one creditor of 401. : 

or 101. and has acquittance of the 401. yet e 3ol. 4 * in 


his hands Hal be alſets in his hands. Br. Aﬀets enter mains, 


pl. 1. cites 27 H. 8. 6. 
21. If tu have a leaſe for years as executors of J. S. and they pur- See Extin- 


chaſe the reverſion in fee, the leaſe is extinct, and yet they ſhall be pa e 
. 7 (A), pl. 9. 
charged thereby as aſſets. Br. Leates, pl. 63. cites 4 E. 6. and the 


notes theres 


22. Brook ſays, it ſeems reaſonable that the executor ſhall be 

charged with fo much as their teſtator lends, or upon a pledge 

pledged to the teflator in his life: for when the owner redeems his 
ledge of the executor, the ſum which the executor received by the 

redemption ſhall be aſſets in his hands. Br. Aﬀets enter mains, 
l. 12. 

| 23. If money is brought into the prerogative court, and there deli- 


vered to the executar as due ta the iter, and preſently after in the 
ſame 


4 

3 
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92 
ih, 


223 Erecutors. 


fame court, by order theresf, and the ſame day, he pays it to the creditan 
of the teſtator, and after ſuch payment, and upon the fame day, 
another takes out a writ, upon plene adminiſtravit pleaded, this 
money will be taken to be aſſets, though perhaps 6 /pectal pleading 
the defendant might have been aided. Dy. 208. pl. 16. Mich. 
3 & 4 Eliz. 
Eited i Rep. 25. A. covenants to make a leaſe for years to B. Before the leaſe 
3 „made B. dies, and the leaſe is made t5 his executsrs, though the term 
qals, firſt commenced in the executors ; yet fince the covenant with B. 
| was the cauſe of making the leafe to the executors, the term ts 
aſſets in the hands of the executors as well as if it had been made 
to the teitator himſelf. PL C. 284. a. Trin. 6 Eliz. Chapman's. 


caſe. | 
26. Leaſe for years on condition to be cid ore non payment of 


rent, the condition is broken, and then leilee dies, it is not aſſets in 


the hands of the executor. 2 Le. 143. pl. 178. 13 Eliz. In the 
Exchequer, in Sir Moll Finch's caſe. | 
Where | 27. Leaſe fer life fo as after his decenſe the land remain to hrs 
m_y ener execurcrs for eight years, after the deceaſe of leſſee for life the exe- 
life, and cutors have the term as executors to the uſe of teſtator, and fo at- 
eight years fets, Per Manwood J. but per Dyer it is not affets; for though 
fer to BS the executors have the ſame term by purchaſe, yet they have it 


executor r ö 
er affizns, as executors. For that is a good name of purchaſe, which Har- 


or hairs, all per J. granted, and that 17 E. 3. 29. doth not prove the ſame. 
Pa ©. 3 Le. 21. pl. 49. Hill. 14 Eliz. in Cranmer's caſe. | 


leſſee, for 
all is as one gift; but where it is to A. for life, and after his deccaſe the remainder to his executors, it 


is not aſſets in their hands, nor if he dies inteſtate, thall his adminiſtrator have it, and therefore the exe- 


cutors have it by purchaſe. Per Dyer Ch. J. 3 Le. 23. IA. 


28. A ſtranger was bound to the teſtator in rool. for perform- 
 gnce of covenants, which were broken, for which the executors 
brought debt upon the obligation, depending which ſuit, , par- 

ties ſubmitted themſelves to the arbitrement of A. and B. whz awarded, 
that the obliger ſhould pay to the executors 70l. in full fatisfaFim, &c. 
and that the executors ſhould releaſe, &c. which was done accordingly. 
| And it was agreed by the Court, that by the releaſe it ſhall be 
L 229 ] taken in judgment of law, that the executors have aſcæts to the 
value of the whole 1001. and although the executors were com- 
pelled by the award to make the releaſe; yet it was their own act 
to ſubmit themſelves to the arbitrement. 3 Le. 53. pl. 77. Mich. 
15 Eliz. C. B. Anon. | | 
28. Goods diſtrained and impounded are not aſſets to charge an 
executor. Adjudged. Cro. E. 23. pl. 8. Mich, 25 Eliz. C. B. 
Anon. 
3 Le. 23. 29. A. by deed limits a term to his executors for 20 years, this 
Ver Dyer ſhall not be aſſets in their hands. 2 Le. 7. pl. 7. 16 Eliz. C. B. 


and Harper | 
Juftices, in Cranmer's caſe. 
az 2inft 8 
Maizw92d J. in Cranmer's cafe. 


30. Dogs are not aſſets. Arg. Ow. 94. Trin. 30 Eliz. 


31. A, 


3 
Eede, 
thei 
wh 


 eedeem it with their own monies, the ſaid leaſe will be aſſets in 
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*r. A. ſeiſed in fee made a leaſe of land and unplements 7 1 
wah rendering rent to A. and his heirs and afſigns ; but after A.'s 
_ -ath his executors received the rent for ſome time, yet this is not 
atſets. See Trial (B. g), pl. 3. and D. 20 Eliz. 361. 15. 
32. If a man lea ſes for years, and the executor of the leſſee ſur- 


renters this leaſe, this ſhall be aſſets, though to ſome reſpects 


the term is extinct, x * 87. b. Paſch. 22 Eliz. by Walmſley 
J. in Corbet's caſe. „ 
33. Debt againſt an executor who pleads he had riens en ſes 

mains, but certain gods diſlrained and impounded, it was adjudged 
to be no atlcts to charge him. Cro. E. 23. pl. 8. Mich. 25 Eliz. 
C. B. Anon. 

34. A. ſeifed of land in fre deviſed it to B. for 31 years for pay- 
nent of debts, Sc. and makes B. executor. Afterwards, dur- 
ing the 31 years, the fee deſcends on B. Though by deſcent of the 
inheritance the term is merged as to himſelf, yet it is in efle as to 
creditors and legatees, and thall be aſſets in his hands; per Clerk J. 

3 Le. 1 — rin. 26 Eliz. in the Exchequer, Vincent 
Lee s caſe, alias Lee v. Lee. 

35. Infant executor at his full age releaſes to his admin! ftrators du- Godb. 20. 
rante. minore tate, 2who had afſets of 600. in their hands, all actions ; ns £5 
this 6201. is now aflets in his hands, and liable to pay the teſtator's S. C. . 


debts; for the law preſumes that he received ſo much as he re- * 3 
cordingly. 


leaſes, and judgment for the plaintiff. Cro. E. 43. pl. 3. Mich. 4 Le. 12. 
27 & 28 Eliz, C. B. Brightman v. Keighley, pl. 209. 
. | Kightley 


And. 138. pl. _ Veghelman v. Kighley. S. C. 


v. Kightley, S. C. adjudged accordingly. 
adjudged. 


36 . If zreſpa/5 be done to the teſtator by taking is goods, and he 
dies, and the executors releaſe all actions, the ſame is aſſets; be- 
cauſe it might be proved to the jury, that if they had not releaſed, 
but had brought action of treſpaſs de bonis aſportatis in vita tel 
tatoris, they might have recovered damages which would have ſa- 
tified the debts or legacies of the teſtator, and therefore thall be 
afiets ; per Periam ]. to which Rhodes agreed. 4 Le. 103. in 
pl. 209. Mich. 27 Eliz. C. B. in cafe of Kightley v. Kightley. 
37. If an executor releaſes an account, and it is not certain what S. P per 
he thall recover, it is not aftets ; but if it can appear or be proved 8 18 
that fo much was due, it is aſſets; for the law preſumes he has 4 — 


received ſo much as he does jeleaſo; per Periam J. and judgment pl. 209. 
Mich. 27 


pro quer'. Cro. E. 43. pl. S Mich. 27 & 28 Eliz. C. B. Bright- EHC 
man v. Keighley. | Kightley v. 
Kightley, 


. f an executor releaſes a debt, or diſcharges one in execution, it ſhall be 9 in law 
aſlets as tecelved; per Hobart Ch. J. Hob. 59.— ibid. 66. S. P. per Hobart Ch. ]. 


| [ 239 ] 
38. If the teſtator mor! gages a term and dies, and the executors _ A. had 
a teale for 


three lives 


their hands for ſo much as the ſame is worth above the ſum from the 


which ey have paid for the redemption of it; per Periam ]. 3 
: Le, IN an 
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| his heirs, Le. 7 55. pl. 215. Trin. 35 Eliz. C. B. in caſe of Hawkins v. 


and mort 0 
gages it for Lawes. 


G9 years if the three lives live ſo long, and died, the mortgage being forfeited ; this mortgaged term 
(which would not have been aſſets at law) was decreed to be tid for payment of debts, 2 Vein. 54. 
Arg. cites it as decreed ia Ld. Nottingham's time, in Tooke's calc. 


39. If a man is indebted by obligatian in 1007. to a teftator, this 


obligation is nct aſſets in the hands of the executors until it be reco- 
vered by them, becauſe it is but a choſe en action; but if in ſuch 
caſe the executor releaſes the debt, now he has determined the 
action, and has made it aficts in his hands to the whole value of 
the bond. Ow. 36. Mich. 15 Eliz. Anon. | 


= - 40. By recovery in quare inipedit for 1 diſturbance made to their 
ver Curiam, teſtator, the executors ſhall recover damages, which ſhall be aſſets, 


It was and as an adv2w/on 1s aſſets in the heir, ſo a preſentment ſhall be to 


adjudged . * 5 . ö 
ts eln executors. Savil. 119. pl. 187. Paſch. 29 Eliz. Smallwood v. 


inthe Houſe Biſhop of Coventry and Marſh, 


ct Lords, 
and ſo a decree in Chancery affirmed; Arg. Gibb. 251. 


Noy, 67. 41. The queen was indebted to A. in 1001. for goods delivered in- 


— racy to the Tower, for which money A. took a debenture from the queen 
S. C. and in the name of J. S. and after guard made B. his executor and died. B. 


agreed that procured J. S. 10 releaſe and ſurrender the former delenture to the 


eri queen, and to a new debenture from the queen for the ſaid 1001, 

the hands of 79 himſelf. It was held that this was no devaſtavit in the hands 
B. for it of B. the executor, but it had been otherwiſe if the firſt deben- 

was only of 

truſt and i 0 

confidence vaſtavit by the executor. Goldſb. 115. Mich. 40 Eliz. C. B. 

between A. Eveling v. Leveſon. 

and ] 8. : 

and there is no remedy but in Chancery. 


42. If an executor has a leaſe for years of land of the value of 
20. per ann. rendering Ig. rent per ann. it is aſſets in his hands 
only for 101. over and above the rent. Cro. E. 712, pl. 35. Mich. 

41 & 42 Eliz. C. B. in caſe of Body v. Hargrave. 
Tf ſuch 43. Goods wrongfully taten from executor or adminiſtrator are 
by bes aſſets, becauſe they may take them again, but goods taken from 
known; but Zeftator are not; per Warburton. Ow. 132. Hill. 43 Eliz. in 
if by ene- caſe of Bethell v. Stanhope. 


mies, as 5 
where enemies land and take goods or cattle near the ſea coaſt, it ſeems that the executor is not charge- 


ales Went. Off. Ex. 112. 


6 Rep. 46. 44. Aſſets in Ireland are afſets in England,; and judgment AC= 


e cordingly by three juſtices, contra Walmſley. Cro. J. 55. pl. 28. 


:-folved Mich. 2 Jac. C. B. Richardſon v. Dowell. 
that if the | 
executor has goods of the teſtator in any part of the world ke ſhall be charged in reſęect of them. 
8. C. cited Haier, 64. | | 


10 45. It 


ture had been taken in A. 's own name, ſor then it had been a de- 


+... am r . ie nl i Ie 


— 


2 


Co 


leaſe made A. muſt make the leate to B.'s executor, and this all 
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45. It ſhall not be tended that an executor has ſpectal afſets (as 
money received for lands deviſed to be fold for payment of 
debts, or damages recovered :n treſpaſs for goods taken away 
in the life of the teſtator, &c.) unleſs it be ſpecially ſhewn. 
Cro. J. 132. pl. 4. Mich. 4 Jac. B. R. Gewen v. Roll and 
Noble. 8 

46. Goods taken away wrongtully by a ſtranger: before the adni- In teftator's 
niſtration ſhall not be aſſets in the hands of the adminiſtrator till fe time 


| : fo as the 
they are recovered, or damages for them. Hob. 49. pl. 54. cites never wes 
Trin. 11 Jac. Keble v. Keble and Oſbaſton. but a choſe 
| en action 


to the executor or admĩniſtratot are not aſſets till recovered. Cro. E. 810. pl. 16. Hill. 43 Eliz. C. B. 
in caſe of Bethel v. Stanhope. : 


47. Damages recovered by an executor in all poſſeſſory treſpaſſes 6 Mod 191, 
ſhall be aſſets in his hands. Hob. 38. cites Trin. 12 Jac. in hee rg 
. . . 1N 
caſc of Cope v. Lewin. | 


cate of 
Jenkins v. 
Plume, S. P. Le. 225. Arg. cites 3 H. 6. 3. Adminiſtrator brings debt and has judg- 
ment, defendant in execution eſcapes; damages recovered on the eſcape ſhall be aſſets. Savil. 130. 
Paſch. 36 Liiz. in Scacc. Hitchcock v. Skynner. S. P. Roll. Rep. 63. pl. 8. Mich. 12 Jac. 
B. R. Long v. Winſcomb. — Damages recovered may be affets though never actually received as by 
being releaſed by executor. For this amounts to a reccit, and charges the executor as to creditors with 
the whole penal ſum, ſuppoſing of a bond, &c. though perhaps the executor received part only as the 
principal or ſome like proportion. Went. Off. Ex. 70. Co. Litt. 124. a. 8. P. . 
Nrator brings debt and has judgment, deſendant in execution eſcapes Damages recovered on the 
eſcape ſhall be aflets, Sav. 130. Paich. 36 Eliz. in Scacc. Hitchcock v. Skinner... P. Roll. 
Rep. 63. pl. 8. Mich. 12 Jac. B. R. Long v. Winſcomb. 


48. If an executor has a villein for years who purchaſes lands in 
ve, and the executor enters, he ſhall have the whole fee ſimple, but 
becauſe he had the villein as exccutor it ſhall be aſſets in his 
hands. Co. Litt. 117. b. 124: a. 

49. If lafes for years, bor/es, ſheep, plate, or other cattle be granted 
to A. upon condition that if A. ds nt juch an act ſuch a day, &c. the 
condition is nat performed at the teſtator's death, nor at the day ap- 
pointed, now the chattel is come back to the executor, and is aſſets 
in his hands. Went. Off. Ex. 76. 

50. If an executer flocks the land of the teflator (which comes to 
him as being a leaſe for years) wwith H own ſheep or cattle, this 
ſhall enure to his own benefit, for as he is to bear the loſs b 
rot or death, fo he ought to reap the advantage; but if the tefta- 
tors flock be continued upon the ground, the gain or loſs ſhall re- 
dound to the teſtator's eilate; the like law if an executor finding 
that he cannot inſtantly after the teſtator's death let the leaſe at 
or near the value, ſhall the:1efore buy feed-corn, and hire the 
plowing, &c. But it a long leate worth 1001. per ann. come to 
executors, and no ſale is made thereof by the ſpace of a year or 
more (the term continuing of the fame value as at firſt), 
the 100). raiſed in one year {hall be affets, &c. Went. Off. 
Ex. $3, #6. | | 

5 1. If A. covenants with B. to make à leaſe to him of ſuch and 
ſuch land by ſuch a day, and E. died before the day, and before any 
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be aſſets in his hands. Went. Off. Ex. 8 f. cites the caſe of Chaps 
man and Dalton in Queen Elizabeth's time. 

* 53. If a biſbep hath a ward fallen and dies, neither the king 
nor the ſucceſſor, but the exccutor, ſhall have the ward, and the 
ward {ſhall be aſſets; ſo it is of an Herict, relief, &c. Co. 
Litt. 388. a. | f 

54. If an executer dies indebted, leaving goods of a great value of 
Bis teftatcr's, theſe goods are not aſſets in the hands of the ex- 
ecutor's executor for payment of the debts of executor, but only 
for payment of the firit teſtator's debts or legacies, Went. Off. 
Ex. $& _- | 

55. If any defeaſible eftate of the teſtator's comes to the poſſeſ- 
ſion of the executor, and afterwards is ev:iFed, the loſs ſhall not 

fall upon the executor. Went. Off. Ex. 113, 114. 

56. If teſtator the time of his death had a ſhip at ſea in which 
he had much goods and merchandizes, which are caſ azvay and loſt 
before arrival, the executor is not liable. Went. Off, Ex. 114. 

| 57. So of a ſtock of ſheep left by teſtator, and being tainted quith 
| thera, and dying ſoon after, the executor is not liable. Went. Off. 

Ex. 114. | | 

58. Remainder fer years in teftatir in ſuch manner that he might 
diſpoſe of it at his pleafuze, though it fell net into poſſeſſion in his life- 
time, is doubtleſs aſſets to the executor, even whilſt it continues a 
remainder ; becauſe it is preſently valuable and vendible. Went, 


Off. Ex. 82, 83. | | 
59. If A. afſime upon good conſideration 2 deliver to B. 20 


9242 


quarters of malt by 1 1/7 of May, or ſo many load of coals or wood, 


&c. and it is not performed in the life of B. but after to his execu- 
tor, it ſhall be to him as executor, and thal! be affets in his hands 
as well as the money recovered in damages for non performance 


ſhould have been. Went. Off. Ex. 82. 


60. If A. makes B. executor, and B. mates C. executor ; the goods of 


A. in the hands r C. are not liable to a judgment had againſt B. 
Nor the gozds of B. in the hands of C. ſubject to a judgment againſt 
A. Went. Of. Ex. 137. | 

G1. If A. be b:und to B. by bond, ſtatute, or recognizance, for 
aſſurance of land, and B. dieth, and the land deſcends to the heir; 
or be it that B. ſold the land to C. and aſſigned to him the bond, 
ſtatute, &c. the author thinks that the extent muſt be ſued out in 
the name of the executor of B. and tha? which is recovered will be 
aſſets in law to charge the executor : yet in equity it pertains to the heir 
or afſignee. Ywere, If the executor meddle not, but only ſuffer 


his name to be uſed. Went. Of. Ex. 75. | 
Neiſ. Chan. 62. A debt due from an executor to a teſtator is aſſets in equity to 
"+: bal pay legacies. 3 Chan. Rep. 89. 21 May 1646. Nichols v. Cham- 
Plow. berlain. | | | | 


Com. 186. | 
ti caſe of Woodward v. Darcy, cites 8 E. 4. 3. F. tit, Executors, 32. Br. 112. 


62. In debt againſt the defendant as executor of T. F. who 
hath by his will deviſed trees to be fold, and alſo deviſed other land 
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#2 be leaſed for payment 7 of his debts, and at this time the dewfer wwas 
Joint-tenant with angther whom he had iruſied and then dies, the 


defendant ſells the things ſo deviſed, and it was ruled this ſhall 


be aſſets in law, and the jury found accordingly for the plaintiff. 
89 123, 124. pl. 119. March 1647. Topham v. Brown. 

63. Abo beque athed 500 J. to B. at nd made C. executor and died. 
C. ſold lands of his to D. and left 5001 of the purch "af m_— 
in D.'s hands. D. gave ogg to C. in C.'s own name for it; C. 
made his will, and D. and E. executors, and died. D. Sod E 
inventoried the 5001. as part of C.'s eſtate; afterwards B. ob- 
tained a decree againſt the prnge for 5001. on this equity, that 
that 5001. was left in D.s hands with intent and uporr truſt that 
he ould pay it to B. the * Court declaring that it was not aflets 
ot C.'s eſtate. 3 Ch. Rep. 2. Paſch. 13 Car. 2. Jones v. Brad- 


{haw. 


tI 


8. C. cited 
2 Ven. 57. 
in caſe of 
Baden ve 
E. of Pem- 
D-DXEs 
Nell. Chan. 
Nep. 74. 


1661. S. C. decreed accordingly. And Sir John Maynard ſaid, that if one ſells land and leaves Fool. 
ot the purchaſe money in the purchaſor's hands, and then gives or appoints this muney to be paid to 2 
ſtranger, and after makes his will, this ſtranger ſhall have the money, and it ſhall not be aſſets. 


65. Lands were purchaſed de A. but conveged to A. and B. but 
B. to take nothing. A. dies: M B. is decreed © convey to the heirs 
of A. "Theſe lands being truit lands are no ailets in equity, though 
the zruft be decreed in equity. Chan. Caſes, 12. Trin. 14 Car. 2. 
Bennet and Brownlow v. Box & al'. | 


EM 
2 ge” Ne 
Rep. 18 
fi S. C. 
ſays, that 
the anceſ- 


tor's incum 


brances on 


the lands were ſo gre+t that the revenue would not pay the intereſt, for wiich reaſon reſolved to be no 


atjets in equity. ——— 8. C. cited by Ld. Keeper. Chan. Cales, 128. Paſch. 21 Car. 


2. in caſe of 


Prat v. Colt, where it v4 as heid that a truſt oa lands was no aſſets. 12 Freem. Rep. 139. pl. 177. 


S. C. 


66. Delivering up a bond and taking a ned hond to the executor 
himſelf, with additional ſurety, is no converſion in eguzzy to charge 
the executor with the payment of that money. Chan. Cates, 74 


Paſch. 1. n v. Metcalf. 


67. If cefluy que ti binds himſelf and his heirs in a hend, this 
tru/l is not 4 to the heir, though queſtionet in Ld. Chancellor 
Hidec's time, but clearly the tru of a leaſe far years is aſſets to 
charge an executor in equity. 3 Chan. Rep. 37. Paſch. 21 Car. 2. 
in Scacc. in caſe of the Attorney General v. Sands. 


totidem ver bis. — But by 29 Car. 2. cap. 3. t 


But at law 
it is a re- 
ceipt and 
converſion 
of ſo much 
of the eſtate. 
I>id, 

Nelſ. Chan. 
8 134. 
S. an 


2 Freem. 


Rep. 131. 


pl. 157 
S. C. in 


e truſt of an inheritance is made aſſets at law, but 


the truſt of a term is not, and by a ctauſe where judgment is obtained àgainſt the te catory the ſheriff 
may take the truſt eſtate in execution. 2 Vern. 24J. pl. 232. Mich. 1691. The King v. Ballet. 
Land purchaſed in truſt was deciced to be atiets to pay judgments. 2 Chan. Rep. 143. 30 Car. 2. 


Crey v. Colvill. 


Whether the truſt of an eſtate in fee deſcended on the heir is aſſets in equity to the ſat's ſaction of a 
debt by bord in which the heir is bound, dubitatur. Vern. 172. pl. 167. Trin. 35 Car. 2. Creed 


V. Coville. 


68. Feaffment of a manor, excepting and reſerving Black Acre 
to himſelf for life only, habend' except before excepted, to the uſe 
of A. in tail; reſolved there is no limitation of uſe- of Black Acre, 
ſo it reſuits and deſcends, and is atlets. 1 Lev. 287. Paſch. 
22 Car. 2. B. R. Wilſon v. Armorer. 


Raym. 207. 
8. C. 
Vent. 78. 
S. C. adjor- 
natur. 
And Iba. 


adjornatur, and Ibid. 106. S. C. adjudged that it deſcended, 3 Salk. 157. pl. 2. 8. C. al- 


Judged accordingly, 
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Note. That 
where a 
mortgazer 
in tec was 
bound in 

aA bond 

and died, 
and the beit 
id the 
equity of 

re z:emption, 
17 25 held, 


1ſt, That 
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69. An eſtate in fee in the plantations i is a n thing, 
and aſſets to pay debts. 2 Vent. 358. Trin. 22 Car. 2. Noel v. 
Robinſon. - | | 

7 A foe of money given do one e diſpoſe as the teſiator ſhall ap- 
pn 2) by a note, wn dies without ſuch apps int: nt, is a good bequctt 
to he Sy, Chan. Cates, 198. Patch. 23 in caſe of 
Martin v. Douch. a 

71. On a % in Canc. to 2 reheved againſ} the heir of the mort= 
gager for money received a after his father” S death for a relea; E of eq: wily 
of redompiizu ; Finch Ld. Keeper conceived this is no aflets in law, 
to ſatisty a judgment acknowledged by the mortgagor after the 
mortgage and before the releaſe, being but a bare right, and being 
not allt ts in law, the releaſe being before the bill exhibited is no 
fraud, * and fo not aſſets in equity; decreed for the defendant ut 
dicitur, verdict for the plaintiff. 3 Keb. 307. pl. 49. Paſch. 
26 Car. 2. B. R. Freeman v. 'Taylor. | | 


the equity of redemption fince the ſtatute of frauds and perjuries was aſſets to a bond creditor; and 2diy, 
That notwithſtanding the alienation, „et the value ſhould be ailets in the hands of the heir. 2 Freem. 
Rep. 115. pl. 130. Einl. 1090. Anon. Ex relatione Sir Fra. Winuingtonz, who was counſel in 


the: cauſe, 
*L 234] 
Neil. Chan. 
Reb. 44. 
S, C. — 
FI. Com. 
186. in cafe 


72. A debt dur from an executor to a teflater 1 is aſſets in equity to 
pay legacies. 3 Chan. Rep. 89. 21 May, 1646. Nichols v. 
Chamber! ain. | 


of Woodwaid v. Darcy, Cites 8 E. 43. 3. F. tit. Exccutors, 32. Pr. 112. 


Gooes of 
other men 
in the hands 
of the exe- 
cutot thatl 
not be alicts. 


2 Jo. 88. 
3. Comnm—_ 
3 Keb. 397, 
. S. C. 
—6 Mod. 
94. cites 
S. C. and 
ſays, this 
judgment 
was affirmed 
in Dom. 
Proc. 


The deſign 
of the fta- 
tu'e was on- 
ly in reſpect 
do creditors, 
to mak an 
eſtate pur 


_ auter vis aſſæts for payment of devis, and io Wat eng only the admintſtratos ts made an occupant, but 


73. Leaſes are aſſets to pay debts, notwith 0 the aſſent of 


the execut;r to the deviſe of them. Chan, Cafes, 157. Hill. 


26 & 27, Car. 2. Chamberlain v. Chamberlain. 

74. Goods returned fer an advantage of a ſtranger by inteſtate, 
ſhall not be accounted any part of the intcſtate's eſtate. 2 Chan. 
Caſes, 233. Mich. 29 Car. 2. Turney v. Dowes and Moyor. 


R. S. L. 127. cites Went. Off, Ex. Cap. 6. | 


7 


75 A. takes the goods of a teſtator, B. the executor brings trover, 
upon which A. and B. come to an agreement that executor all 44 f 
charge A. and that A. ſhall pay executor 650. at a future day ; 25 
Cur. this is not a devaſtavit, but afterwa la per Sir T. Jones |. 
is a Abe ;/al or ſale and converſion to his own uſe, by the hopes 
of a new ſecurity, by which he has diſcharged the ancient right to 
the goods, and ſo it is quaſi a /a/- of them, and aflets meds. 
ately, though by his act the e is not payable till a future day, 
and all the juſtices at another day agreed that it was a diſpoſition, 
and judgm ent accordingly was given pro quer' per tot. Cur. 
2 Lev. 189. Paſch. 29 Car. 2. Norden v. Levet. 

76. 29 Car. 2. cap. 3. ſ. 12. An eſtate pur auter vie f J be de- 
viſable by a will, ene and futjcribed as by the faid att is directed; 
and if no ſuch deviſe be, il Mall be chargeable in the hands of the heir, 
if it come lo him by fþecial occupancy as 922 by deſcent, elſe it ſhall go 


to the executors, and be aſſels in their hands, 


_ thr 
fon, 
tha 
2074 
tior 
ſpe 
han 
Lor 
Gib 
8 


be a 


hang 
it 15 


the 


a yea 
main 


ut 


Executors. * 234 


In al. other reſpects the qua Fabry of the eſtate remains the ſame a3 it was before at common law. 


Carth. 376. Paſch. 8 W. 3. R. Oldbam v. n — That if it came to the heirs by 
alen of ſpecial OCCUPANCY, 5 hall be in his hands a ws ts by deſcent, that is af to thoſe debts 
where the heir is Chargeable and taoſęe only; but if there vas no ſpecial occupant then it ſhall go to the 
executors and adminiſtrators, and they ſizall be in ons room of g's occupant, and it mall be as aſfets in 
their hands for the payment of gebts ; but: 5 is not aſſets to pi legacies except ſuch as ere particularly 
ceviſed out of it, the ſtatute only having made ic alters for a pr ticular intent to pay creoitors, 10 45 No 


debts appearing in this cale, the admini! nor] is 25 1t were the Occupant, and thall not be compelled to 
make ciltribution. 12 Mod. 103. Mich, 8 W. 3. Oldham v. Pickering, 2 Salk. 464. 8. Co 
adj udged àaccordingly. ; : 


77. Aon 2c fue on n rigage 18 Pert of the PS! 8 val eſtate, and 
mall go in eaſe of the lands to pay debts. Fin. R. 35 1. Faich. 
30 Car. 2. Corſellis v. Corſellis. 
78. A. owes B. 200 l. and C. owes A. Gol. A. mates lis zuiſe Mo. 236. 
executrix, who marries C. Afterwards C. dics. B. 2 debt 8 TOY 5 
againſt the wife. Per Curiam the inter- mani of the wife with ingly.— 
the debtor of the teſtator is no devaſtavit of the Gol. nor is the Cre. E. 114. 
60 J. aſſets in her hands. Le. 3 20. pl. 448. Mich. 30 & 31 Eliz. 3 
B. R. Croſman v. Read. „ 
79. Reverfrenary lands purchaſed in the names of A. and B. after 
the death of C. who has eſtate for life in. "has ſaid lands, was de- 
creed to go towards ſatisfaction of judgments. 2 Chan. Rep, 
145, 146. 10 Car. 2. Grey v. Colvill. 
80. A promiſe by the execiitors to the teſtater to pay ail the legacies [ 235 3 
in caſe he would net alter his vill, ſhall bind, though he docs not re- ” 
ccive out of the teſtator's eſtate or eſfects ſufficient to pay ſuch le- 
gacies. 2 Freem. Rep. 34. Paſch. 1678. Chamberlaine v. Cham- 
berlaine. 
81. Cargo of goods ſent into France amounting to 5001. to have Ib.. 370. 
returns, are to be charged as part of the perſonal eltate, though de- C ; 
fendants pretend a gift of them from the teſtator in his Lfe-time, Sundy v. 


Fin. Rep. 416. Hill. 31 Car. 2. Stubbs v. Stubbs. Guncry, 
82. M. poſſeſſed of a long term of years having iſſue a ſon and SE? 


three daughters, makes his will, and dew:/os his chattel I: _- to his 


fon, and if that fon die before marriage or after marriage without iſſue, 
that Ven they hould go 79 the daughters. The fon marries and dies 
without iſſue, the daughters his executrixes, againſt whom an ac- 
tion of debt is brought upon a bond, plead no  afſets ; > and upon a 
ſpecial verdict, the queſtion being, whether this were aſſets in their . 
hands, it was adjudged it was. Sel. Chan. Caſes, 18. cited by 
Lord Ch. B. Montague, as Hill. 31 and 32 Car. 2. Rot. 1615. 
Gibſon v. Sanders. | 
83. Where a ſeaſe for years is to watt on the inheritance, it ſhall 


be aſiets as to debts as = evhere the intereſ; of the leaſe is in the 


hands of a flranger, and not in the oxoner of e inheritance, as when 
it is in the ceſtuy gue truſt of the inheritance and the intereſt of 
the inheritance in a ſtrange truſtee, per Lord Keeper North. 
2 Chan Caſes, 152. Mich. 35 Car. 2. Ratcliff v. Graves, 


84. Deed of 7. uſt for þ ayment of {uch creditors as come in within Id. 319. 


Paſch. E 


a year, though ſome do not come in within the y year, yet the re— :6o 
mainder of the eſtate in the hands of the truſtees is ſpecial aſſets, 
po b I 2 : and 
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0 
and they may come in after; per North K. Vern. 260. Mich. 1684. 
Ws h v. Kent. 
= q- caſe 85. Upon a queſtion if the equi? ity of redemption a mortgage for 
_ Eee years of an eſtate in fee be aſſets? Lord Chang preſent opi- 


al encau the 
real etate nion Was, if there was a ſurplus beyond the mortgages, 1t ſhould 


n de affets to anſwer bond-debrs. Vern. 410. pl. 384. "Mich. 1680. 


brought. . 1 
og . Cole v. Warden. 


tion was, if the obligee was relievable here againft the heir and 8 on the ſtatute to prevent flau- 


dulent deviies, or if he was to ve ſent to law to get judgment firſt. ber Lord Wright, that ſtatute b 
that a bond-creditor muſt firſt have ve 


Ing introduQive of a new law, the relief cn it mo! ſt be at UW, and t! 

judgment at lau, before be can redeem a mortgage for years; though it might be otherwiſe in cafe of a 
mortgage in fee. Chan. Prec. 198. pl. 159. Urin. 102, Bateman v. Bateman. Note, Chan- 
cery at this day gives relief upon the ſtatute or fraudulent deviſes in ſuch caſe. Ibid. - Added as a note 
of the reporter. The very equity of redemytion of a mortgaged term is aſſets, to pay ſimple contract 
debts, Per Lord Macclesfield, Wms. s Rep. 775. Hill. 1721. in caſe of Coleman v. Winch. 


Chanc. Ca- 86. If the equity of redemption of a nertgage in fee, ſince the 


ſ 8. 
n ſtature of frauds and perjurics, {hould be aflets in equity to ſa— 
Cat. 2. Tre. tisfy bond-debrs ? Lord Chancellor inclined that it was; but re- 


* = ſpited his decree till the Maſter had reported a ſtate of th: e caſe. 
bal n de. Vern. 411. pl. 385. Mich. 1686. Plucknett v. Kirk. X 


but no de- 
crer. The equity of redempt: ion 155 an inheritance is not at law, becauſe the eftate is furtcited, but 


the heir having a right in equity, that dught in, equity to be liable to ſatisfy a bond-debt, and it the 
heir has aliened or releaſed his equity of redemption to prevent the creditors of the latisfaction of their 
debts, the Court will follow the money in the hands of tic heir or cxecutor, 
Palch. 1688. Sawley v. Gower. | 


8 


2 Vern. 61. pl. * 


= 


| | 
87. Where a man, that is executor in ri g of ſts wife, com- * 
pounds any of the debts of the teſtator, he cannot have the benefit | 
of theſe compo/eticns. Per North K. Vern, 261. Nich. 1687. r 
| Dunch v. Kent. | © 
9 [ 236 3 88. If a debt be due to the inteſtate, and the adminitrator takes 1 
4 a fecurity in his own name, although the jir/l ſecurity be net delivered 0 
I up, yet in cafe the debt be not p: aid, tlis will be reckoned as aflets In 
" come to his own hands, and will wake a devaſtavit. The Court | pe 
5 ſeemed to be of this opinion. 2 Freem. Rep. 100. in pl. 10c. * 
2 Mich. 1687. Anon. | 
11 89. An executor bringing frover hear geodt of the teſtator, up! — 
A an agreement the executor took a bend for the value of the goods ; atter- be 
4 wards the zbligor became inſolvent, and this was adjudged a deval- 'F. 
bs tavit; cited as adjudged in the Houle of Lords. 2 Freem. Rep. 100 
* in pl. 100. Mich. 1687. Anon. cha 
4 90. If baron has a term in right «f his <vife as executrix, and he the 
hb purchaſes the reverſion, the term is extinct as to the feme, the ſur- c 
3 vives, but in reſpect of all ſtrangers ſhe ſhall account as allcts in - ls 
A her hands. Mo. 54. pl. 157. Paſch. 5 Eliz. Anon. | cov 
A 91. A. on his marriage demiſes lands to . roh re-demiſes them to A. on 
Fr fer a leſſer term, paying a pepper corn rent during the life Pa A. and | mal 
F After his death an annual ſum fer the life of his wvife for her jointure, alle 
2 und a pepper corn for the remainder of the term. A. dies indebted; anc 
j 13 the re- demiſed term ſhall not be affets to pay any debts but what Pls 
IJ affect the inheritance, the term re-demited being raiſed for a par- I 
4 | ic War fubj, 


hat 
pur- 
ular 


| tator's death, 


ticular purpoſe. 
v. Pembroke & al. 


The wife had gords or © Teas of her former huſband ; 
ſecond huſband affigncd them 1 in truſt for ſuch uſes as he b 
t, and in default of fuch appointment in tru 


or will ſhould appoi: 


ern 2. p 
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Paſch; 16% . 


1 * 


7 


Baden & aP 


the 
deed 


for himſelf, lis executors, e aud alligns, and Her- 


avards deviſes them to his wife aud c. 


power ot ap pointing. 
creed to be allets. 


v. Aſhſield. 


93. Tenant in tail ſuffers a recovery to le 
gears, and then limits the land to the old uſes, and makes his Eil 


and deviſes all his lands for the payment of his debts. 


thought 


2 V . 287 


ren, but took no notice of the 
'This 1s but in n: ra of a legacy, and de- 


Afſhfheld 


Pl. 275. Paſch. 1690. 


aſſets to ſatis fy creditors, or a ſubtequent grantee of an 


Chan. Pre 


but muſt expect till it falls. 


Fortrey v. Fortrey. 


95. Truft of a term is not made aſſets 
2 Vern.. 248 


frauds and perjuries, 


v. Ballet. 

90. A houſe was ſettled by B. on A. for life, with Cera re- 
mainders over, and B. by will gives all the goods, r, and 
ornaments therein, 7 ſuc h perſons as the houſe was to go te after tef- 
A. has only ſuch intereſt in the goods as ſhe has in 
the houſe, viz. the uſe of them for her life, and nobody hall 
have an abſolute property in tiem but who has an abſolute pro- 
perty in the houſe, and ſo not liable to the debts of A.'s huſband, 
Ch. Prec. 26.-'Trin. 1691. 
97. All ſeparate debts menticned in the inventory ſball be counted as 828 742. 

40 — 


who died indebted. 


Toſſet v. Auſtin. 


pl. 233. Mich. 1691. 


t in a mortgage of 5 


'The Coane 
that the equity of redemption of this mortgage ſhould be 
annuity. 
- Note, the "pion was Itmited to him, his heirs, or aihgns. 
40. Hill. 1691. 

94. The judgment ag: ainſt an heir, who has a rever/fion in fee 
deſcended to him, is only of atlets quands acciderint ; 
ditor cannot by bill in equity compel the heir to fell the reverſion, 
2 Vern. 134. pl. 132. Hill. 1690. 


and the cre- 


at law by the ſtatute of 
King 


Omey v. Offley. 


aſſets in the executor's hands; for it is as much as to ſay they may 
be had for demanding, unleſs the demand or retuſal be proved. 


1 Salk. 296. pl. 3. Trin. 5 


W. & M. 


in B. K 


Shelly's calc. 


cordingiy. 


98. In Barbadocs all . N are {ubje to debts, and are ęſteemed as | 2 
chattels till the creditors are ſatis}! -d, and then the ance defcend to 
the heir; per Cur. obiter 4 Mod. 226. Mich. 5 W. & M. in B. R. 

99. A. on B. his ſon'r marriage ſeliles a leaſe for years on B. for 


life, the wife for life, and then to the iſſue of the marriage. 


B. 


covenants to renew the leaſe from time to time, and to allign it 
on the ſame truſt; the ſon B. renews the leaſe in his own name, but 
makes no aſſignment to the truſtees, and dies in debt, and without 


aſlets. 


and ſhall not be aflets, nor liable to debts. 
 Plowman v. Plowman, 
100. Holt Ch, J. doubted whether an eſtate pur auter vie was 
Subject io payment of general legacies, in caſe it came to the hands of 
an cxccutor or Occupant by force of the itatute of 29 Car. 2. 


Calls 


Per Cur. the lcaſe is bound by the marriag 


5 3: 


e-agreement, 


2 Vern, 298. pl. 278. 
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cap. 3. Carth. 376. Paſch. 8 W. 3. B. R. in caſe of Oldham v, 


6 Pickering. 
Becauſe his 101. Damages recovered by the huſo and of of an executrix, in an ac- 
Son brought by him alone upon a promiſe made to him by the 
tice to ſas debtor of the teſtator, re direct aſſets at law ; per Rookby J. 
ont aemi- thougn Holt ſaid, it would amount to a deva pro tanto. 


nitraue% See Carth. 462. Mich. 10 W. 3. B. R. Tard v. Ellard. 


and 10 dif- 
ters from 2 judgment where the act on is brought by huſband and wife. Per Cur. 1 Salk. 117. 8. C. 
— Lore Rzym. Rep. 39% 8. C. accordingly. 


102. A man makes a bend to A. in truflt fir B. A. dies, his 
executor * the money; it ſhall not be aſſets. Per Cur. 
12 1 381. Paſch. 12 W. 3. Nicols v. Bride Bridge. 

© Jo A. ſeiſed of a rev Don 1 171 fee, expectant on an ate ar life, 


deviſe dit 10 A. and B. to be ſold for payment of debts and legacies, 
and made A. ond B. enecators.” The queſtion was, if the money 
raiſcd by fale ſtoutd be dceme d legal affets? and 1 the 


debts to he thereout paid in the firſt place, or only as 24uztable aſſets, 
and conſequently 7%, debts and legacies to be p: *. in proportion, 
and part paſſu. Decreed the debrs to be firlt paid; the dewiſces 
being named execuicrs, the money becomes legal aſſets; but 
if to truſtees not made executors, it had been ocherwiſe. 
2 Vern. 405. Mich. 22. Anon. 

104. Ii H. ta les a bond for anther in trat, and dies, his 15 not 
afſets in the hands of the executor of H. 1 Salk. 79. Pl. 1. Trin. 
2 Ang, B. R. Deering v. Torrington. 

tog. So if the chligce of 21s gver a bond, and covenants not to re— 
v:be, and dics, that bond } Is not aſſets in the hands of the executor 
on the obligee. 1 Salk. 79. pl. 1. Trin. 2 Ann. B. R. Deering 

n on | | 


106. If money due t9 the leſſatar is paid to a ſtranger, by conſent of 


the executcr, it is aſſets in his hands immediately; and if without 


uch cenſent, and he ofter brings an action jor it agai! inſt the receiver 


(by which he agrees to the receipt) and recovers, it will be aſſets 
immediately without execution, for the original debtor 1s thereby 
diſcharged per Cur. 1 Salk, 207. Hill. 2 Ann, Jenkins v. 
Plume. 

197. The Lord C. upon his marriage with Sir Stephen Fox's 
daughter, ed a term in triuflees upon 2 to raiſe 3oool. for 
younger children, and 20001. more for ſuch wife; and purpoſes as he 

ould apprint, He appoints 300o!. to be raiſed for his daughter, and 
te other 30col. Fe appointed te be raiſed, and by his «vill gave the laſt 
3000/. to his daug * 4lſe, and died, The creditors preferred a 
bill to have e 17/7 zool. applied as afſets travards payment of their 
debts, which was the only queſtion in the caſe; and in this caſe 
it was decreed, that the laſt 20001. ſhould be 1 ſor he having 
appointed it to be raiſed, it was in the nature of his perſonal eſtate, 


and: the debts ſhould take place before the legacy given to his 


238] daughter; but in this cafe it was held, that if a man ꝛbhꝰ has Hober 
te raiſe money dies in debt, having made ng appointment to ratſe it, the 
eredilers cannot make this ute, and raiſe the money purſuant to the 
power 3 
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ower; but i in the caſc in queſtion, the money was appointed to 
be r 5 winch made the difference. 2 Freem, Rep. 279. pl. 350. 
Fill. 1704. The Ld. Cornwallis's caſe. 
108. Goods denied by Cxecutor 79 be (old at a good price, if they 
are afterwards talen fo in 2411, the value of the goods ſhall be aſſets 
inn his hands, and not what he recovers in dang becauſe there 


was default in him. 6 Mod. 181. Trin. 3 Anu. B. R. in cate of 


Jenkins v. Plume. 

. Money articled te be laid ot in land ſhall be taken as land in 
equity; ſo /and agreed 79 be fold 18 23 money; but quære if it be in 
2 marriage ſettlement upon failure of iſſue, and there is no iſſue, 
but there be debts »y Ample contract, whether this money ſhall be 
taken as land arid © hereby defeat creditoryd 1 Salk. 154. Mich. 
4 Ann. in Canc. Anon. 

110. Huſband lends out money in the names of himſelf and his wife, 
rpon mertgages and bonds, and dies. The wife is intitled to this by 
ſurvivorſhip, if there are afſets fufſicient without this money to pay 
debts; but admitted i cafe of creditors it might be fraudulent. 
2 Vern. 683, 684. Trin. 1712. Chriſt's Hoſpital v. Budgin & Ux'. 

111. A. ſeiſed of a freehold eitate to him and his heirs for the 
three lives of B., C., and D., tele it on his daughter and her huſ- 
band for their lives, remainder to the uſe of Lis oxon executors and ads 
min iſtrators. The daughter and her huſband die. A. dies indebted 
by ſimple contract, and deviſed ths eſtate to his wife. Per Cowper 
C. though the general words in the ſtatute 29 Car. 2. cap. 3. 
againſt fraudulent deviſes may extend to the dewi/e of an Male pur 
auter vie, yet that is only for creditors by ſpecialty ; - but in this 
caſe the reſidue of the term being to A. and to his executors and 
adminiſtrators, he had made it per (onal (ate, and he took it, that 
before the ſtatute, if eſtate pur auter vie came. to an executor or 
adminiſtrator, it would have been e, and decreed it accord- 

ingly. 2 Vern. 719. pl. 638. Mich. 1716. Duke of Devon v. 
Kinton. | 


The S. P. 
came agun 
before the 
Court in Lds 
2. King's 
tine, wien 
the deviiles 
in remain- 
der, Who 
was not 
made a par- 
ty to the 
former 1uit, 
was now 
made a dar- 
ty; and It 
was object- 
ed, that if 
one leited in 


fee ſhould convey to the uſe of himſelf for life, remainder to his executors, that this would not make 
it per ſonal aſſets, and that if the executors are ſpecial occupants, or take by occupancy, then it cannot 
be aſſets ; but his Lordſhip ſaid that the caſes are different, that here the executors and adminiſtrators 
are made ſmecial occupants, and alſo take as ex-cutors, whereby the premiſes are perſonal eſtate as na- 
turally as if originally ee to executors, and decreed it to be perſonal eſtate, and that it could not be 
geviſed away by the teſtator from his creditors, 2 Wms. 's Rep. 381. Mich. 1726, Duke of Devon 


Vs Atkins. 


112. One binds Himſelf and his heirs by a bond, and mortgages ſome 


lande, of which he is ſeiſed in fee, for more than the value ; his heir has. 


200l. far joining in a fale of the premiſes. This 2091. was held not 
to be aſſets. 3 Wms.'s Rep. 10. pl. 2. Trin. 1724, Dunn v. 
Green. 

113. A younger brether beyond ſea pu chaſed land in fee of his elder 
brother, and made his will, leaving Fn legacies, and then added 
theſe words, (viz.) II hatſoever ſhall remain in money, lands, and goods, 
T give the ſame to my brother F.C. (his id eldeſt brother), evho is the re- 
out to pay my legacies, aud mad: 5 C. his executor and reſiduary lega- 
tee; but the will had but two æuitneſſet, and was made beyond 185 
Ihe teſtator died without iſſue, and J. C. was his heir as well as exe- 

8 4 . cilor, 


fault of payment,” quietly enjoy. 


Er er utors, 


cur. The prrchaje-money avas 1: all paid, beſides which there avere 
ret afſets for payment of legacies. Ld. Chancellor thought kat Jo Kr 

the heir, being allo executor, may retain out of the aſſets all the 
purchate-money unpaid, though intitled to the land again as _— 

and cited the maxim guards 2 jura in una perſyna concurrunt, 

r. ſaid, that taking it that they had been ſeveral, as if A. Rag 
been the heir, B. the eee and C. the vendor, A. would 
have à plain title to the land purchaſed, and B. muſt, out of 
the perſonal affets, pay the Fan to C. who w ould have 
a plain title to receive it, and would make no difference from 


what it now 15. 2 Wins.'s —_— 291, 292. 295, 296. Trin. 1725. 
Coppin v. Coppin. 


173. Hiſband after marriage prrehaſe s a term t9 "250 17 and ⁊uife 
and the , ſurvive, and the executors, adn 1ifirat Irs, and aſſigns of | ſuch 
ſurviv or. Hr ifband agu the term in mortgage, 4 57 7 to be veld on 
= cons þ of the miney 5 him or 88 or £4 xerutors of him er Wife, 
Prov 1/5 that the buſh, d his ext j ' 


debts and dies. Decreed that this ken of ke term bing: ik 
ter marriage in the power of the huſband, and the equity of re- 


demption being reſerved to him as well as to his wife, and being 


alſo in the caſe of creditors, were aſſets to pay debts. 2 Wms.'s 
Rep. 364. Trin. 1726. Watts v. Thomas. 

115. The Maſter of the Rolls decreed an account to be taken 
of a perſonal Hate, doubting at the ſame time, whether a leaje- 
bald eftate in Scotland could be looked upon as a perſonal eſtate in 
England; though a leaſchold eſtate in Ireland is, and may be fold 
here; 5 but the Maſte 'T Was left at liberty to 105 OT: any thing ip Ce. 
cially. 2 Wms.'s Rep. Trin. 173 1. Bligh v. Id. Darnley. 

116. A [fe granted * one and his heirs for 1 5 05 is a real 
eſtate, and t hough by the ſtatute of frauds it is made /iab/- to pay 
debts, vet it is ey to ſuch debts as bind the hein, and where the 
ſpiritual court ſets aſide a will difpoſing (inter alia) of ſuch eſtate 


SLE 
022). 


as revoked, this ſentence did not affect the deviſe of ſuch real 


— 3 pl. 40. Hill, 1732. Marwood v. 
Turner. 

117. When money by a marriage agreement is articled to be inve/t- 
ed in land, that money is held not to be aftets for payment of 
debts. 3 Wn:.'s Rep. 217. 3 1733. cited in the caſe of 
Kertleb l by* v. Atwood, as the cafe of Lawrence v. Beverley. 

118. Where the /u/pand agreed that the wife ſhould have tavs Fane 
nens of every tenant 1 at renewed a i ſenſe with the huſband beyond the 
five which the __ received, this was allowed to be the wife's 


ſeparate money. 3 Wms.'s Rep. 339. Mich. 1734. cited per 


VWms.'s Rep. 166. 


Cur. as the caic of Calmady v. Calmady. 
119. An advorwfon deſcending to an heir is real aſſets, and (as it 


ſeems) extendable in an clegit. 3 
Robinſon v. Tonge. 


3 Wms.'s Rep. 401. Mich. 1735. 


i 1 1111 infer Non Jy _ pats de- ; 


dy 
Cx 
col 
he 
Ex, 
( 
lan. 
rect 
if ; 
Jan 
thor 


Executors. 


(GC. 8.2) What ſhall be Aſſets. 


At what Time. 


39 VS and Apeclalties are no avts till the money is paid. 
I Vent. 96. Trin. 22 Car. 2. B. R. in the caſe of Noel v. 


Nelſon. 


239 


Owens 36. 
Mich. 15 
El z. Anon. 
S. P. 


2 Vern. Arg. 299. S. P. 


2. If a friſpaſſin takes gods from a feſtalor in his life-time, ſo as 
the y never were but a ods en 3 to the executor or admint- 


ſtrator, they are t aſſete * they are recovered. Per Cur. 


Ero. Ks 810. pl. 16. Hill. 43 Eliz. EC. 

3. A right (without any eſtate in po! leſion, reverſion, or re- 
mainder) fer 20% goed remedy lies by action, is not aſſets till it be 
recovercd and reduced 1 into poſleſſion. 6 Rep. 58. a. b. Hill. 


4 Jac. C. B. in Brediman's caſe. 


. Lands deviſed ts executors for three years for payment of debts, 
this is aſlets in the exccutor's hands; bas 1: devile My land to 
be fold for payment of my debts, it is no aflets before it is ſold. 


2 Brownl. 40, 47. Hill. 8 Jac. C. B. 


law. Per Twiſden J. Lev. 224. Dethick v. Caravan, alias CurWin. ——— Le. 225. 


in caſe of Alexander . Lady Greſham, cites D. 264. 


5. All moveadle goods, though in ever ſo many different and 
diſtant places from the executor, ſhall be in poſſethon of the 


executor preſently upon teitator's death; ao if Wu fraud or 


colluſion, or voluntary conniving, he is prevented of actual pofjefſion, 


ne is not to be liable in reipect thercof to creditors. Went. On. 
Ex. 107, 108, 109. 


6. But otherwiſe it is of things 1nmsveable, as leaſes for years of 
land, in which caſe there muſt be actual entry; fo of leaſes of a 
rectory confifling of glebe land and tithes for Jean it may be a doubt 
if actual poſſeſſion can be without actual e entry into the glebe 
land; but in caſe of leatcs for years of tithes only the executor, 


though] in never fo remote 2 place, ſhall inſtantly „upon the ſetting. 


out theres be in actual poſſeilion to maintain action of treſpals 
for taking thew away. Went. Off. Ex. 107 7, 108. 

7. If the executor be of ſecret a/Jent 79 a embezzlement of goods 
after death of teflatzr, whereof even forbearing to ſue for recovery of 
them, or the value of them in damages if known where they 
or the embezzlers of them are, is a ſhrewd evidence or proof, 
in ſuch caſe the executor thall be adjudged an haver of them, and 


ſo ſtand charged as having them; for pro pyſeſore habetur qui dels 


defrit pofſidere, Went. Off. Ex. III. 


8. In caſes of account, where the duty was cho/o en a7ion veſted 
in teſtator, and aſcertained only by auditors, nothing {hall be aſ- 


{cts till the executor has recovered the duty and has it in his 
hands; 
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Rrownl. 4. 


S. Co cs 
But when 

1 3 he mo- 
rey is atlets 


at Comiron 
Arg. IMS 
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Lev. 306. 
Hoꝛrſey v. 
FTurges, 

S. C. ad- 
Judged, 


2 Keb. 741. 


ph. 42. S. C. 
and dy 
Twiſien 
clearly that 
the debt 

3s not at- 
tacha dic. 
becaule the 
admin; itia- 
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hands; but a rever/ion of a term which teſtator granted f tor part of 

the term, is in the executor immediately by death of teſtator, and 

allo aticts in his hands immediately for the entire value of it. 
2 Jo. 170. Mich. 33 Car. 2. B. R. Trattle v. King. 


9. If an execiitor brings an ain and recovers judgment, the mo- 


nev recovered is not aſtets till levied by execution, Per Cur. 


1 Salk. 207. in pl. 6. Hill. 2 Ann. B. R. 


(G. 4. Aſſets. What. 


Things which never were in the Teſtator or 
Executors. 


F executor merchandizes with fete 8 and makes gain 

thereof, it is aſſets. Went. Of. Ex. : 

2. Lamds, our, olts, Ec. bred after A: death, of the 
teſtator's cattle, are aſſets. Went. Off. Ex.-83. 

3. So ww: growing on the lhcep after teſtator' s death. Went. 
4 Ex. 83. 

If the executor ſubmits to ardbitrat! * the debts or damages 
0 he is intitled to in right of his teltator, and the arbitrators 
award a reicate or diſcharge thereof, this being his own voluntary 
act, ſhall charge him in the fame manner as if he had releaſed or 
received the money. Went. Off. Ex. 71. 

5. It the plaintiff (as exe <cutor) and the defen xdant ſhmit all 
controverſies relating to the teſtator's eftate to arbitratian, and arbi- 
trators award that the defeat ſhould pay the executor 3000. 
and there is a cuſtom of foreign attachments in London, that if 
a ſuit be commenced againſt the executors of any perſon, any debt 
which was due to the teſtator, tempore mortis fur, might be at- 
tached; yet this 3ool. although it be aſſets, and ſhall charge the 
executor, ſhall not be within the cuſtom; for it was not the 
teſtator's at the time of his death, and all cuſtoms are to be con- 
ſtrued ſtrictly. Vent. 111, Hill. 22 & 23 Car. 2. B. R. Houſam 


v. Turget. 


tor Ce bels non of the teFator can never recover the debt, and the caſes of aſſets is not fike this; ſor 
this hal not be aſſets until the ext cutor receives it, and judgment for the plaintift niſi. 


D 


(G. a. 4) Aſſets. 
Pleading Perſonal Aſſets. 


I. fag debt againſt executor the jury found aſſets in Ireland; per 

tot. Cur. præter Walmſley, affets in Ireland are aflets here, 
and ſuch aſſets may well be found by jury, though their ſaying (in 
Ireland) is idle and void; and adjudged for the plaintiff againſt the 
executor. Cro, J. 55. pl. 28. Mich. 2 Jac, C. B. Richardſon 
v. Dowell. | — 


2, It 
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4. It ſhall not be intended that an executor has e aſſets, (as 


money received for lands deviſed to be fold for payment of debts, 
or damages recovered in trefpafs for goods taken away in the life 
of the teltator, &c.) unleſs it be ſpecially ſhewn. Cro. J. 152. pl. 4. 
Mich. 4 Jac. B. R. Gewen v. Roll and Noble. 


I, Ex xecutor was ſued in the ſpiritual court to account for goods 


of teſtator's omitted in the inventory, and which were n te/tator”s 


poſſeſſion at his death, The executor pleaded that the ſaid geeds 
awere diſpoſed by the teftator in his life, and by his leave. On this 
plea the ſpiritual court gave coſts, for that it was a confeſſion of 
more aſſets than were in the i inventory. & Mod. 168. Trin. 9 Geo. 
Hinton v. Parker. 

4. In /ci. ja. on a judgment in debt to have execution, the de- 
fendant's executor pleaded that he had not aſſets over and abzve what 
qvould ſatisfy the former judgments pleaded, and held a good plea; 
but if he pleads any of the judgments ill, or that it be found 
againſt him upon iſſue tried, that any of: them i is kept on foot by 
fraud, he ſhall not then haves the allowance of be eing free of ſuch 

a judgment till aſſets deſcend to the value of the other judgments. 
Cited by Holt Ch. J. 12 Mod. 528. as Paſch. 23 Car. Rot. 339. 
Walpole v. Prettiman. 

5. If a bond due to a ſtranger be forfeited, and the executor 
pleads this bond, and that he has not aſſets ali it is a good re- 
plication to ſay that the eb/igee vonid have taken part of his money in 
full, and it ſhall be a bar for. no more. Vent. 354. Paſch. 

33 Car. 2. B.R. in cafe of Page v. Denton. 

6. If an executor hath 7hree or four bonds in ſuit again}? him, and 
they all come to trial at once, being for 281. a-piece, and the exe- 
cutor has ts only to pay one, yet he thall be chargeable to them 
all, therefore he ſhould have confeſſed judgment to one of them, 
and that he might have pleaded to the other. 2 Show. 202. pl. 207. 


Patch. 34 Car. 2. B. R. Anon. 


(G. a. 5) Suits in Equity as to Aſſets. 


1. 1 HETHER a copyhald deviſed to be fold by executors to pay debts, 

and ſold accordingly by aſſets in law and in equity, or 

at law only. Hard. 174. Mich. 12 Car. 2. in the Exchequer. 
Fanſhaw vx. 

2. Upon a bill in equity the Court held clearly, that if h, 

were dæviſed to be {old by executors for payment of the telator”s debts, 


the money received by ſuch ſale - ſhould be ajjes in the executors hands, 


if an action of debt were brought againſt them, and the plaintiffs 
would have been diſmiſſed if all the land had been fold ; but be- 


.cauſe they did not appear, the bill vas retained. And afte rwards 


by agreement the parties went to law, upon the defendant's con- 
feſſing that he had received 28001. for land ſold. Hardr. 305. 
pl. 8. Paſch. 17 Car. 2. in Scacc. Burwell v. Corrant. 

3. The ſuit is to recover the eſtate of R. A. deceaſed, which 
is come to the defcndant's hands to ſatisfy a debt of zool. due to 


the 


Ibid. c 3. 
Mich. 2 Tacs 
2. B. R. 
Arg. S. Pa 
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the plaintiff from the ſaid R. A. The defendant inſiſted that the 
plaintiſk ought to have relief in this court, in regard tlie aflets in 
the defendant's hands were legal aſſets, and nothing appeared, 


but that the plaintiff had her proper remedy at law, having not 


prove ed any thing more in the defendant's hands than was r 
in the defendant's anſwer. But the plaintit inſiſted that this 
Court hath directed accounts in caſes of this nature, to avoid circuity 
of actin, and further charge and trouble of juits ; and that this Court 
being poſleſfed of the cauſe, and the parties at iſſue on proofs, 

the tame was as proper for this Court as at common law. This 
Court ordered precedents to be ſearched, where this Court hath 
directed accounts, and given relief in this caſe, and the cauſe 
coming to be heard on the precedents and merits tler2of ; and 
the plaintutt infiited, that there is ſufficient aſſets of the ſaid R. A. 


come to the defendant's hands, to ſatisfy the Ponte 's s debt with 


the overplus. This Court decreed the. detendant to come to an 
account for the. eſtate of one B. unadminiſtered. 2 Chan. Rep. 
37, 38. 21 Car. 2. Alexander v. Alexander. | 

a . . . . - - 2 

4. 1 of redemption ot leates mortgaged made aſſets to fa- 
tisfy a judgment creditor, and'a woluntary "deed 5 f truſt tet aſide, and 
nA fb that all the truſt eſtate and furplus thereof, after pre- 
ceding debts e be atlets in equity for payment of the plaintiſt. 


2 Chan. Rep. 62. 23 Car. 2. Barthrop v. Weſt. 


* bh 


Cai” oz Ag rea, Fin. Rep. 375 7. Paſch. 3 ur. 2. 


But wicre 
the inllerit- 
ance is in 
the pur 

chaſor, and 
the term 
in truiice:, 
IT is other- 


are dip 


9 


8. 7 1 na mz rigage decreed to be aſſets in equity for 
ayment of a debt by imple contract, but the perſonal eſtate to 
be firſt liable, and then the principal and intereſt due on the mort- 
gage (after real incumbrances uren n oft) ſhall be liable to make it 
good. Fin. Rep. 236. Mich. 27 Car. 2. Bridgman v. Tyrer. 


Corſellis v. Corſellis. 


by Leſſee for years ſul;et to a truft deviſcth rid borrum. The 
ate would brit > ry the d& ts, Fall. fl. He pays the debts, and re- 
Ls the + 5 term tor a further dues it being a church leaſe, and 


. 7e 1s. C n 


offered to account if any pre fits evould ariſe out of the old term; and ar- 
gued that he cc -uld not be c narged farther, tor if he paid the debts 
to the value, thin the property was altered and veſted in him in 
his own right. But decreed, that the executor ſhould make no 
advantage to bimſelf, and ſhould account for the new leaſe as well 
as the ond. Ld. Keeper afked, if the executor acquainted the 
church with this cafe, and did „ that he would renew and 
take it for the time of old term to the benefit of the creditors and 
exccutorſhip, and the reſt for himſelf. 2 Chan. Cafes, 207, 208. 
Mich. 27 Gar. 2 2. Anon. 

7. n Chancellor ſaid, he would not make a 4 : for years 
attend: 1718 the inheritance, ro be aflets in equity, where it is not ſo 
at law; and where ſuch a leaſe is in the purchaſor, and the in- 
heritance in truſtees, and the purchaſor dies indebtcd, to that the 
term in law will come to the CxECutor, and be aflets to creditors, 
he would not make it not to be aflets in equity. 2 Chan. Caſcs, 49. 


wile, if they HII. 32 & 33 Car. 2. 'Tithn v. Liſlin. 


by will made without thoſe circumſtances which the Ratute againſt frauds and perjuries requires in calc 
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ſues the bond. B. brought his bill to ſubject this 500 l. to be ats to pay the 300 l. and 70 l. 


. purpoſes as be ſhould think fit, by deed rel the Zool. as a 
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of deviſes of inheritance. 2 Chan. Caſes, 55. Trin. 33 Car. 2. S. C. 
term in the lait caſe ſail attend the inheritance. 
- Cordinglys 


ern. 1. 8. C. The 


8. As to an equity of redemption, if A. has a mort enge and a bond, 
North K. faid, that beſore the mortgage ſhould | be redeemed by 
the heir, the bond ought to be ſatisfied ; but he did not know 
that an equity of redemption ſhould be all m equity to all 
creditors.. Vern. Rep. 174. Trin. 35 Car. 2. 1683. Creed v. 
Covile; 

9. A purchaſer takes a term in a truſlee's name, and the inheritance 
in his own ; this term, unleſs declared to altend the inheritance, will 
be aſſets im equity. If he takes the inheritance in a truſtee's name, 
and a term in his ow n, it will be aſſets at law. Vern. 188. in 

pl. 188. Mich. 1683. in cafe of Chapman v. Lond. 

10. A. and B. were bound to C. for the debt of A.—A. by way [ 244 ] 
of indemnification a/ſrgned to B. a term for Jeare, and dies, and 
makes B. executor. B. applies the perſonal ofjers to diſcharge the 
debt for which he was bound, fo that there was no perſe nal aſſets 
left to pay a creditor by ,. ſimple contract, who prayed to have the 
benefit of the ſecurity to B. but non allocatur; for it was in the 
power of the executor to apply the perſonal ailets the one way 
or the other. 2 Vern. 36. pl. 29. Hill. 1688. Sprigne] v. 
Delawne. 

10. A. had a leaſe for three lives to him and his heirs from the 
church, and mortgaged it for 99 years, if ihe three lives lived io 
long, and died, the mortgage bein g forfeited; decreed this mort- 
gage term, w kick would not have been aſſets at law, to be told for 
the payment of debts. 2 Vern. 54. pl. 50. Paſch. 1688. Arg. 

Cites it as decreed in Id. Nottingham's time in Took's caſe. : 
11. If one ſeiſed in fee mortgages for 99 Ju the equity of re- An equity 
demption has always in this court been adjudged : e. Arg. 
2 Vern. . h. 1688. in caſe of Baden v. tne Earl of „ 

Pembroke. | aflots in 
| equity. Arg, 
Vern. 173. 
12. A. on ſale of 1 takes a bend from the purch be 9 pay Chan. lire. 


any ſum or ſums of money, not exceeding gl. as A. aul by 5%: 5+ C. 


Paſch. 
zbill appoint. Per Cur. A. having power 10 diſpoſe the 5ool. mult prong 3 


be looked on as part of his eſtate, and decreed it to be aſſets liable A. was in- 
to the plaintiff's debt. 2 Vern. Rep. 319. pl. 306. Trin. 1694. wa; <= od Do 
Thomſon v. 'Fowne. and EK 


ing 1 near 
kinſman A, ſettled his ettate of about 150 l. a year on himſelf for life, the reverſion to B. and his heirs, 


and B. as a contideration of ſuch ſettlement gave a bond to J. S. the defendant by direction of A. to 
pay 500 l. to ſuch perſon or perſons as A. by will ihould appoint. A. by will reciting the bond to be 
in truſt for him gives the 50⁰ l. co the ſaid J. S. and makes him executor, and directs him to pay $6 "2 
to D. to bind him apprentice, and 5ol. more to fer him up, and 201, a year to L. for life. Jo S. 

3 J. more 
due to him from A. Ld. Keeper decrecd the 500 l. to be allets to pay B. 's debt, and he to retain to 
much to ſatisty himſelf, and pay J. S. the reſidue, and on appeal to the Houte of Lords, this dccree 
was confirmed. —$, C. cited by Ld, Keeper, as decreed and athrmed accordingly, 2 Vern, 466. 
Mich. 1704. in pl. 425. 


13. A. having a power to hn 30col. on hi, hate fer ſuch Chan. Prec. 


32. pl. 
. 


2 


colla tera We ic he 


2 Fresm. Rep. 66. pl. 77. S. C. held ac- 


244 Erecutors, 

had are- collateral ſecurity for quiet enjoyment of an cſtate he had fold, 
dee 1, but the appointment to be void it no incumbrance appears. A, 
which he deviſed. it t9 his daughter ; the creditors of A. brought a bill to 
might de- have the 3oool. ap plied to payment of debts, od decreed ac- 


viſe, but cordingly. Per Wright K. 2 Vern. Rep. 465. pl. 425. Mich. 1704. 


not to take 
place of cre- Laſſels v. Cornu allis. 


ditors, and 
he had before made an appointment which ſatisfied his power, by appointing it a cullateral ſecurity, 


14. A. made a purchaſe of a leafe of a houſe m B.s name, and 
takes a declaraticn of truft to permit A. to enj joy for life, and then in 


mali 


n e 


truſt for one who lived with him as his w he, and was reputed as 
ſuch. Ld. Wright inclined that this leaſe was not aſſets of A. ; 
nor liable to his debts after his death; for when a man purchaſes, 8 
he may ſettle the eſtate as he pleaſes. 2 Vern. 490. pl. 442. i 
Hill. 1704. Fletcher v. Lady Sidley. 
x Vern. 62, 15. On a queſtion in Canc. whether the widaew was to account 8 
— bag 4 to executors for the receipt of. Tp ding water ? Ld. Parker declared, = 
Sl i - that if the ſecret was imparted to her - by her huſband, then it ne do 
caſe of Jerks à matter of her own knowledge, part - of her underſtandin g, which 855 
* 204g could not be taken from her; bt , ſbe learnt the art by finding the _ 
there ſaid receipt after her huſtand's death, or had the knowledge communicated to de 
theſe things For by any ſervant, &c. then the executors were to have the benefit Ih, 
were tif, of this receipt. Mich. 8 Geo. Canc. Tipping v. Tipping. | Jes 
new invention for which a man hath a E for that may veſt a property. Inc 
Order was, if imparted to her without any particular truit, then ſhe was intitled to benefit cf it, but Fa 
if the ſecret was lodged in her on any truſt, then ihe to account for ail the profits ſhe had made thereof. ET 
| | wh 
245 J 16. If a man devi/es all his lands, tenements, and hereditaments in tha 
Dale, in triſſt to pay his debts and legacies, and the feſlator has ſome and 
freehold and ome copyhald lands there, only the freehold lands ſhall that 
paſs; for his will muſt be intended of ſuch lands and tenements 1 
as are deviſable in their nature. Secus if the teſtator had ſurren- 6 
dered his copyhold lands to the uſe of his will, becauſe this ſhews Linie 
he did intend to deviſe his copyhold; but even in the firſt caſe, 7 WF whe 
the freehold were not ſufficient te pay his deb? 5 when the teſtator de- nota 
viſes all his lands in truſt to pay his debts, it ſeems rather than the * 
debts ſhould go unpaid, that the copyhold ſhall in equity paſs. and 
| 3 Wms.'s Rep. 322, 323. pl. 83. Trin. 1734. Hefſlewood v. den, 
1 Pope. and 
1 17. An adrow „n in fee which deſcended to the heir, had been But 1 
1 adjudged on an appeal to the Houle of Lords to be atlets to pay in acc 
1: debts where the heir was bound. 3 Wms.'s Rep. 399. Br. E. 
* Mich. 1735. in caſe of Robinſon v. Tonge. 8. 
Fd PU: 
4 iens, 
14 (H. a) In what Actions an Executor may be E- 
E504 Ne 
# * . 3 
3 Sd 
Ft 1.17 a gaoler ſuſfers a man in execution to eſcape and dies, his _— 
#1 executors ſhall not be charged in deb? for this, becauſe they 0 
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ſnall wt be charged without ſpecialty. * 4x AMT. 15. adjudged. * Ney, 44. 
ft 5 . 

"FE 8. 2 it -d 

D. 15 ] 1 

agreed per Curiam, ——It lies not againft the executor, becauſe it was founded upon a tort which mo- 


ritur cum perſuna, 9 Rep. 87. a. Cites S. C. and 40 E. z. tit Executor, 74. 


1 ſerif levies money cn a fl. fa . upon an execution upon See tit. 
E 1% and deth not deliver it to the plaintiff IM the action, 1 3 
and dies, action of delt lies againſt his exccuto! x Genus this is 5 3 = 
not grounded upon fuch tort which is called ma eficium, Viz. a cheete. 
mere tort, but Ron a contract in law, ſcilicet, by receipt of the © 
ney, by which a debt accrues to the pla intiſf 0 y implication of, 
the law upon a contract in law, and for this an action of debt lics 
25 well againſt him as agamit the ten tor. N. 
adjudged} per _ this being a matter moved in arreſt of judg- 
ment. PACKING YON v. CULLIFORD.] 
3. Writ of covenant lies againſt executor.. Br. Executor, pl. 161. 
cites T. 11 E. 3. & Fitzh. Exccutor, 77 
The biſhop of C. ſuppoſed a cuſtem that the ornaments of the 
hap = of bi 's predeceſſor, and ſuch other goods as he recerved of the 
cared Of his predeceſlor, ſhall go to the ſucceſſor, and that ſuch 
goods, &c. came to the hands of A. and B. executors of his pre- 
deceſſor, and prayed ſcire facias againſt them, and had it, and the 
ſheriff returned that they were clerks, and mil habuerunt in laics 
feeds, by which fieri facias de bonis eccleſiaſticis iſſued to the bi- 
ſhop, who ſequeſtered certain goods of the executors. Br. Scire 
FTacias, pl. 106. cites 21 E. 3. 48. 
5. Detinue againſt executc;s is by reaſon of the 1 ut, for he 
no had the poilefion againſt whom the action was brought, ſaid 
that he had another executor not named, judgment of the writs, 
and the plaintiff conſeſſed it, and was nonſuited, notwithſtanding 
that he counted upon a COMINg to his hands, &c. Br. Executors, 
pl. 28. cites 41 E. 3. 30, 31. „ 
6. And fee 14 H. 3. 23, 24. there it was adjudged, that in & o 246 ] 
tinue againſ? ſeveral, the one executor alone Thall re nder alone 
where the one appears, and the other not at the diſtreſs, quod 
nota; therefore there they are charged as executors. Ibid. 
7. Warden fuffered a man condemned in treſpaſs to eſcape „ and died, 
and writ of debt was demanded againſt the executors of the war- 
den, and it was denied per Ingleby, becauſe there is no ipecio ty; 
and note, that the ſtatute which gives debt upon efc Cape 2. 
But ſce Weſtm. 2. cap. 12. which gives action upon the eſcape 
in account, and therefore it ſeems that this is by the fame equity 
Br. Eſcape, pl. 28. cites 41 Ail. 15. 
8. Detinue does not lie againft cxec 


7 unleſs by Fe, 7/1 of t/ e 


2 
50. ſian, and of things bailed to the te eſt: tor. Br. Detinue de 


biens, pl. 19. cites 11 II. 4. 46. 
9. Executors are not charged in action of detinue, wuiineſs by the 


P Han of the goods, and nit by 1 reaſon of t the bailment, quod nota ; 


26d | therefore the action ſhall be brought where the be dad died, 


and not where the bailment was made to the teſtator. Br. Exc- 
cutors, pl. 10. cites 3 H. 6. 35. 


12. Executor 
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10. Executor ſhall not be charged in debt for eating and drink- 
g of their teſtator ; for he might have waged his law cœntra elſe- 
w 8 20er keeper o a priſon brought ſuch an action for eating and 
drinking of his pritoner; for he may not ſtarve him. Br. Exe- 
cutors, pl. 9 13 E. . 16. = 
Note that 11. Action upon the cafe was brought againſt an executor of 


where it was 
ried in B. the promiſe or afſunp/it made by their teflater in his life by par; 


R. upon but it is held that it is error. Br. Executors, pl. 171. cites 


writ of er- 12 H. 8. 11 

ror dy deli- | 

beration, 12 Hf. 8. that _ upon the ah lies well againſt the executor en ehe afſimphit f the teſ- 
ator, if they have ailets. tzaerbert J. laid clearly, that this is not law, and that no ſuch action 
lies; therefore quære; for 1 H. S. agrees with Fitzherbert. Br. Action ſur le Cale, pl. 4. cites 


27 H. 8. 23. 
And. 24. +3 Attaint upon the ſtatute 23 H. 8. was brought againſt exe- 
+ IJ» S. C. cutors for judgment obt; incal by te{tator by v erdict On 2 falle 


According iy. 
. D. 201. d. . Tr. 1 3 Eliz. Auitin v. Baker. 
87. pl. 132. | | 

S. C. accordingly. ——Co. Litt. 294. b. S. C. 


Cro. E. 55 5. 17 If the excel of 2 7 79 e for REST Ii'sS 22 14 Den his intereſt, ac ac 
pl. 11-5-C. tion of debt does lic againit him for rent due after the alli znment. 


and S. P. 
keld accord. And if a letice for years aſſigns over his intereſt, and dies, che Cxe- 


ingly by cutor ſhall not be ch: arged tor rent due after Ls death; tor by the 


got death of the leſſee the perfonal privity of the contract as to the 
Popham action of debt in both calcs is determined. . 24. 2. the re- 


contra ; but porter cites it as unanimoutly agreed by Poph am Ch, I; Clench, 


1 Gau dy, and Fenner, juſtices, Trin. 3 37 - Eliz. B. R. in cafe of Over- 
advifement ton and Sydhall. 

he held ac- 

cordingly, and judgment for the deſendant.— — Poph. 120. S. C. held accordingly.——Cyith, 120. 
pl. 6. S. C. held by three juſtices, but Pophtam e contra. —— But lee Hellier v. Catebert, and Cog- 
hill v. Freelove e contra. 


14. Debt againſt an executrix on an arbitrement made in the 
time of teſtator does not lie, becauſe the teſtator might have 


waged his law. Cro. E. 557. pl. 12. Paſch. 39 Eliz. 5 My 


Hampton v. Boyer. 
Action of 15 5. Executor cannot be charged in action. of account, but at 


cou?” the ſuit of the king only. 11 Rep. 89. b. Hill. 4 Jac. in the L. 


does not lie Y = 

azainft ex- Of Devonſhirc's caſe. 

— cu tor nor 

adminiſtrator; for the law docs not intend them privy to the account, ſaid to bs clear law. D. 23. 4. 


pl. 145. Trin. 28 H. 8. 


1471 


16. An action of « lebt hes againſt an executor of a Iefſec for 
years, for rent arrear aſter the death of the leſſee, though the 


executor never entered nor agreed, becauſe he repreſents the per- 
ſon of the teſtator, and though the rent exceeds the proſit of the 
land, yet the cxecutor cannot waive the land, but ſhall be charged 
with the rent. Yelv. 103. Mich. 5 Jac. B. R. agreed by 3 juſ- 
tices. Houſe v. Webſter. And cites the.,opinion of Aſcue, 
21 H. 6. 24. and 11 II. 4. contra, but they were denicd to be 
law. 


Two 
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17. Two retain an attorney. Both die. The executor or ad- 
miniſirator of ſurvivor thall be charged o, and not the executors 
of both; for a perſonal contract /urvives of both parties, otherwiſe 
of real contracts, as warranty; and on action againſt executors of 
both, they pleaded jointly, and judgment for the attorney, but 
ſtayed on motion, becauſe the executor of ſurvivor was only 
chargeable, notwithſtanding the pleading and admiſhon of the 
parties. 2 Brownl. 99. Trin. 9 Jac. in a note cites 16 H. 7. 
13. a. and 3 Rep. Sir William Herbert's caſe, and 30 E. 3. 4. 
17 173. 8. | 

18. In aſſumpſit againſt an executor, the plaintiff declared that bs J. 
the teſtator, in confideration of 31. paid to him, had promiſed to 3 
deli uer up ſuch a bond, in which the plaintiff awas bound te him, fc. Charter S. 
and averred that he paid the 31. and that teſtator had not delivered 8 bs pow 
the bond, but had put the fame in ſuit. After a verdict for plain- , > eg 
tiff, it was objected in arreſt of judgment, that an aſſumpſit would between a 
not lie againſt an executor upon ſuch collateral promiſe of the Promiſe to 

' n 8 1 = , do a colla- 
teſtator, but adjudged in B. R. that it would; whereupon a writ tera act, 
was brought in the Exchequer- chamber, and there the judgment an! a pro- 
was athrmed by fix juſtices againſt the opinion of Panfield; and = co r 

. . . a lum o 

ſaid, that if there had been a deed of covenant in this caſe, an action money, 
of covenant would lie, and that the reaſon 1s the ſame upon a which is a 
promiſe of the teſtator, where he had received a valuable con- 8 
- R - | _ E el- 
lideration. Palm. 329. Hill. 20 Jac. Carter v. Follett. tator for the 
| : | ; not doing 
whereof. action lies againſt the executor- But Hobert and all the other juſtices of C. B. and barons of 
the Exchequer held that there is no difference, but that in either cafe the action is maintainable againſt 
the executors on a promiſe of the teſtator; and ſo it has been often adjudged in this king's time, though 
it was heid ocherwiie in Queen Elizabeth's time, and divers judgments reverſed for this cauſe, but that 
of late the opinions of both Courts are reconciled, and refvived that the action lies againſt the executor 
az well in the one caſe as in the other; and the judgment was 1thrmed. —— 9. 16. pt. 3. Fawiet 
v. Cater, S. C. and judgment in B. R. affimed in Cam. Scacs. 


19. Action lies not againſt executor for a freſpaſt committed by 
teſtator, upon the goods, perſon, or lands of another. For ati per- 


 fonalts moritur cum perſona. Went. Oft. Ex. 126. 


20. If ſheriff, gaoler, or keeper of a priſon, i ers an eſcape of 
one in execution for debt or damages, and dies, no action lies; 
for this is in nature of a treſpaſs. Went. Off. Ex. 126. 
21. Action lies not (as he thinks) againſt executor, for tef- 
tator's carrying aqay his corn and hay, without ſetting out the 
tithe, though the treble value be recoverable againſt him in an 
action of debt; for by teſtator's dying before recovery, the action 
is zone, even though the teſtator was a leſſee for years, ſo as his 
eltate come to his executor. Went. Off. Ex. 127. 
22. If A, arreſts B. at the fuit of 1. S. witheut the privity of 
J. S. or his aſſent, and dies, his executor is not liable. Went. 
Off. Ex. 127 5 
23. If A. be /ubpenacd to appear as a witneſ, and has his charges [ 248 J 
tendered him, but does not appear, and then dies, action lies not 
apainſt his executor, Went. Off. Ex. 127. 
24. The plaintiff demiſed a meſſunge, with a garden, in the Jo. 224. 
parith of St. Martin's in the Fields, adjoining to the plaintiff's PEI Ga 
Voi, | TL houſe, and the dif. 
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2. Perkin. 
ſon v. Cili- 
ford, S. C. 
and judg- 
ment c 
cordingly 

n ſ . — 
See tit. Debt 
(X) pl. 1. 
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Sid. 88. 
pl. 5. S. C. 
and S. P. 
by Tu iſden 
b who 

aid that 
it had been 
lately 2d 
Judged ſo in 
C. 3.—— 
Keb. 24 


Executors. 


houſe, to the teſtator for 21 years, who by indenture covenant- 
ed for him, his executors, and athgns, that he would not erect 
any building in the garden to prejudice the plaintiff's lights in his 
houſe, and that the athgnee of the ſaid teſtator contrary to the co- 
venant had ereQed an houſe in the ſaid garden to the prejudice of 
the plaintitt's lights in his houſe; the defendant ſaid, that the leſſee 
aſſigned over his term to J. S. who paid the rent to the plaintiff, 
and that he accepted of him for his tenant, and fo the action did 
not lie againſt the executor of the firit leſſee, the privity of the co- 
venant being determined; and fo allo covenant doth not lie againſt 
him. Reſolved, that in regard it is an expreſs covenant that he 
ſhall not build, it ſhall bind him and his executors, and no aſſign- 
ment nor acceptance of the rent by the hands of the aſſignee thall 


bar him of ſuing him or his executors*upon an expreſs covenant, 


and it was adjudged for the plaintiff. Cro. C. 188. pl. 8. Paſch. 
6 Car. B. R. Bachelor v. Gage. | | 
25. Where a /beriff kvies money upon goods by virtue of an cxe- 
cution, and dies before he pays it to the plaintiff, his executors are 
chargeable ; for it is not a perſonal wrong, which moritur cum 
erſona; but when the money is levied it is @ duty for which his 
executor ſhall be liable in an action of debt, and the defendant in 
the firſt action is diſcharged, and fo is his executor, and may plead 
it againſt any new execution to be awarded againſt him. Cro. 


C. 539. pl. 3. Paſch. 14 Car. B. R. Perkinfon v. Gilford. 


26. Debt upon the ſtatute of miniſters for fifth againſt an exe- 
cutor. The defendant pleads nil debet, and verdict for the plain- 
tiff. Stroud moved for the defendant, that this action ſhall not 
charge the executor, not being a duty in the teſtator; but by the 
Court, the executor is chargeable, becauſe it was a duty in the teſta- 
tor, but it lies upon the ſtatute of 2 Ed. 6. for tithes; and judg- 


ment was given for the plaintiiF by the whole Court. Raym, 57, 58. 


Mich. 14 Car. 2. B. R. Hole v. Bradford. 


7's . S. C. adjornatur. Ibid. 356. pl. 45. S. C. adjudged for the plaintiff, <=—5S, C. cited Arg. 


Fey m. 72. 


* 


/ 


Keb. 592. 
pl. $ 2s 
Tratici's 
rae, S. C. 
1 ort 


27. Eſcape lies not againſt the executor becauſe the action is 
founded ex delicto, but it lies upon the ſtatute 2 Ed. 6. for tithes ; 
and judgment was given for the plaintiff by the whole Court. 
Raym. 57, 58. Mich. 14 Car. 2. B. R. Hole v. Bradford. 

28. The plaintiff delivered a cow to R. B. tn keep in his paſiure, 
who fold the cow, and converted the money to his own uſe. After— 
wards he made W. B. his executor and died, and an action on the 


caſe being brought againſt the executor, the plaintiff had a ver- 


dict; but the Court ſaid this was a tzrt, and that the executor ought 
net to be charged with it. Raym. 71. Hill. 14 & 15 Car. 2. B. R. 


Baily v. Birties. 


29. There was a ſuit in the ſpiritual court for double damages 


againſt the teſtator on ſtat. 2 E. 6. cap. 13. for not ſetting out 
tithes, pending which ſuit he died, and afterwards they ſucd his 
EXECutor for double damages; but adjudged in B. R. that he was 
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not chargeable, becauſe this was a perſonal wrong done by the would not 
teſtator, for which by the common law his executors ſhall not Ker bu 


anſwer; per Windham and Keeling J. 1 Sid. 181, pl. 20. Hill. —— 
15 & 16 Car. 2. B. R. Weckes v. Truſſell. _— 
, 95. 1X3 


v. Ruſſell, S. C. a prohibition was denicd, 


30. Executors are bound by covenant of apprenticeſhip to teach 
the apprentice his trade, and they ought to ſee the apprentice 
taught his trade; and if they are not of the trade, they ought to 
aſſign him to another who is ſo, that he may be taught according 
to the covenant. Lev. 177. Trin. 17 Car. 2. B, R. Walker y. 
Hull. | 
31. If the ſame perſon is heir and executor, he may be charged in 
ſeveral actions as heir and as executor by the ſame perſon for the 
ſame debt. 3 Lev. 303, 304. Paſch. 2 W. & M. in C. B. Haight 
v. Lanham & Ux'. | ER 
32. 425 V. & M. cap. 20. ſ 3. enafts that no judgment, not Made per- 
doggeted as directed J. 2. Hall have any preference againſt exccutors or _ os 
adminiſtrators in their adminiſtration. | cap. 36s 
33. Executor or adminiſtrator ſhall be puniſhed for vaſe, whe- 
ther vzluntary or permiſſive, though treble damages are recoverable 
in it. 12 Mod. 371. Paſch. 12 W. 3. per Cur. Arg. Keeling v. 
Morrice, cites 1 [2] And. 5 1, 52. pl. 38. 5 Co. Hargrave's caſe, 
All. 42. | | 
34. 4 & 5 Ann. cap. 16. ,. 27. gives account againſt executors of By the fta- 
guardians, bailiffs, and receivers, and for one jointenant or tenant in IN 
common, his executors and adminiſtrators, againſt the other as bailijf, of the hn 
and againſt the executors or adminiſtrators of ſuch jrintenant or tenant it is enacted, 
in Common. | | ON 
may be brought againſt the bailiff or receiver for receiving more than his juſt ſhare, and an action of 


account was brought upon this itatute againſt the defendant as bailiff ad merchandizandum, who weged 
his law ; and upon demurrer it was objected, that wager of law would not lie in account againſt a bai- 


liff ad merchandizandum ; but if ſuch action had been brought againſt a receiver, and the plaintiff did 


not jhew by whoſe hands, there wager of law would lie; and ſo it was aJjudged in this caſe for the 
plaintiff. | 


35. If an executor takes poſſeſſion of a term of the teſtator's, It is abſurd 
and an action is brought againſt him in the debet and detinet for 2 e 4 
rent, or an action of covenant for not repairing, he cannot plead e 
flene adminiſtravit, for that confeſſes a miſapplication, ſince no vt will 
other payment out of the profits can be juſtified till the rent is Mere = 
anſwered ; but if the rent ic more worth than the land, the defendant —_ be-' 
may diſcloſe that by ſpecial pleading, and pray judgment whether cane in 
he ſhall be charged otherwiſe than by detinet only; per Parker 3 
Ch. J. and Powell J. 1 Salk. 317. pl. 25. Trin. 9 Ann. B. R. of the pro- 
Buckley v. Pirk. | fits (rent 


; : . and repairs 
deducted) is all that is aſſets, and liable to the judgments, and the reſt are ſo appropriated to the * oa 


* 


and repairs as not to be exhauſted by debts, 10 Mod. 12. Mich. 9 Ann. B. R. Duckley v. Pick. 
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(H. a. 2) Chargeable; in what Caſes, though 
not named. | 


I. / Covenant lies againſt an rar in every cafe, although he 
be not named, wnlefs it is to be ſuch a covenant as is to be 


performed by the u of the teſtator, which they cannet perform. 


2:0 ] Cro. E. 55 3. pl. 3. Paſch. 39 Eliz. B. R. in cate of Hyde v.“ 


Windſor (Dean and Canons). 


Keb. 761, 2. Teftater was bound to inſtruct an apprentice in trade for ſeven 


. . oth Jearsy and likewiſe bound t find him meat, drink, Cc. and 
v. Guy, lodging, during the term. The Court held, that the apprentice re- 
S. C. Hyde mained apprentice to the executor; for though he cannot inſtruct 
1 4 him in the trade, yet he may find him meat and drink during the 
covenant to ſeven years, and that the word (term) does not determine, but 
intrut je Outlaſts the life of the teſtator as to this. Sid. 216. pl. 21. Trin. 


wag e 16 Car. 2. B. R. Wadſworth v. Gye. 


a/thouzh there be no particular cuſtom, as in London eſpecially, ſince 5 Eliz. to which the Court in- 
elined ; ſed adjornatur.——Idid. Sao. pl. 104. S. C. all the Count inclined, that had it been only to 
inſtrhet and find meat is not; and if it were, yet the breach is ſufficiently athgacd if either * is 
true, as here, in turning them out; judgment for the * 


But afterwards, where teſtator covenanted to teach an ap- 
prentice his trade, and died, and covenant was brought againſt his 
executor, after a verdict for the plaintifF it was moved in arreſt of 
judgment that this was a perſonal covenant of teſtator, and did 
not oblige the executor, but the maſter only during his life ; but 
f that the executor was hhewiſe bound, for he ought 7 ſee the 
apprentice taught his trade, and * $4 e was not 4 the fame trade, then 
ts turn him over to ansther whs is, fo that 
cording to the covenant. 1 Lev. 177. Trin. 17 Car. 2. B. R. 
Walker v. Hull. | 


(H. a. 3) Charged upon Covenant or Agreement, 
&c. of the Deceaſed. 


( F 2 man demiſes ſheep or «ther flick of cattle, or any other goods 
perfenal for any time, and the lefſie covenants for him and his aſ- 
feens to leave them, Fc. at the end of the term in as good condition as he 
found them, and afterwards he a/ gu over the fact of catile and dies, 
this being merely a choſe en action in the perfonalty cannot bind 
any but himſelf, his executors or adminiſtrators who repreſent 
him; ſo of a leaſe of a houſe, and a ſtock or ſum of money. 
c Rep. 16. b. Paſch. 25 Eliz. B. R. the third reſolution in 
Spencer's caſe. 

2. If one covenants to pay 101. debt lies againſt him or his exe- 
ecutors, as 40 E. 3. and 28 H. 8. Dyer are; but if he doth cove- 
nant that bis executors Hul pay 101. an action lics not againit 2 

13 | | 10. 


e may be taught ac- 


„ 


W. — IE 


| Cro. E. 232. pl. 2. Paſch. 33 Eliz. C. B. in caſe of Perrot v. 


Auſtin. | 
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3. The caſe was, A. covenanted with B. to put his fon an appren- Covenant 


tice to C. or etherwwiſe that his executors ſbould pay 20l. A. doth not 


put his ſon apprentice to C. and dies. Reſolved, that debt lies not 
againſt the executors of A. for it cannot be a debt in the executor 
where it was no debt in the teſtator. Ibid. 


lies ag ainſt 
executors 
upon a 
Writing, 
by which 
the teſtator 


covenanted to be accountable for all ſuch monies as ſhould be charged by the covenantee to be paid to 


J. S. Lev. 47. Mich. 13 Car. 2. B. R. Brice v. Carr, Emerſon & al. 


— a — 


.  / wo 


contra, for the goods of teſtater are only chargeable, which he may well bind. Goodwin v. Goodwin, 


g. W. being lord of a manor covenanted for himſelf, his heirs, 
and executors, within ſeven years, upon requeſt to convey a copybeld to 
the plaintiff for life, ſecundum conſuetudinem manerii. The cove- 
nantor died, and the plaintiff required his executor t9 convey the co- 
pyhold, which he reuſed, and thereupon he brought the action. 
It was objected, that the declaration did not thew what eſtate W. 
had in the manor, and therefore it thall be intended a fee- ſimple; 
and if fo, then the requeſt ought to be made to the heir, and not 
to the exccutor; but per Dodderidge J. it ſhall be rather intended 
that he had only an eſtate for years, and that the executor repre- 
ſents the perſon of the teſtator as to the performance of thoſe co- 
venants which he was bound to perform, which he ought to do, 
though the teſtator had no eſtate at all in the manor; and all 
agreed that the regre/? to the executsr is good, and that his not 
performing it was a breach of covenant ; and judgment was given 
for the plaintiif. 2 Bulſt. 158. Mich. 11 Jac. Thurſeden v. 
Warthen's executors, Fl | 

5. In the caſe of a mortgage of a ſhip, where the ſhip was taken 
ot ſea, and there was % covenant for payment of the money, and 
though the ſhip could not properly be faid to he in nature of 
a pawn or depoſitum, ſince the mortgagor had ſailed with the 
ſame to ſea, nevertheleſs the executors of the mortgagor were decreed 
4% pay the maney for which the ſhip was mortgaged, 3 Wms.'s 
Rep. 360. cited as decreed by Ld. Harcourt, Prin. 1735. King 
v. King. | 


(H. a. 4). Chargeable. 
On Promiſes made by himſelf. 


1. PHE defendant being executor to a debtor of the plaintiff, did 


| promiſe that if he did take upon himſelf the adminiſtration he 


20˖jzüjd pay him his debt; but this was held no conſideration, being 
moved by Holt in arreſt of judgment. Freem. Rep. 434. pl. 585. 
Mich. 1676. B. R. Day v. Caudrey. 


2. 29 Car. 2. cap. 3. ſ. 4. {Executor ſhall not be charged on a pro- 


miſe or agreement to anſwer damages out of his exon eſtate, unleſs by 
writing figned. | 


4 
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_ On Crecutors. 


(H. a. 5) Favoured: ee or charged. 


In reſpect of the Fund out of which Legacies are to 
ariſe diminiſhing 1 in their Value. 


1. A | Made his will, and gave ſeveral legacies, and made B. 
his kinſman executor and reſiduary legatee ; great part r 
kis eſtate conſiſted in Eaſt India flock, and he by his will directed his 
executer to turn his eſtate into money as ſoon as conveniently might be ; 
Eaſt India /ock bore then a goed price, and ſeveral of the legatees called 
for the legacies, and the executor, taking the eſtate to be ſufficient 
to pay all, gave them bonds for their legacies, but kept the fleck ſo 
long till it fell ſo low that he had not aſſets to pay the legacies, and 
the executor brought his bill to have thoſe to whom he had given 
bonds for their legacies to abate, and that thoſe that were unpaid 


I 252.] might take their legacies in proportion at the rate the ſtock was , 


52. 
| then at; but Ld. Keeper would not give him any relief againſt 


thoſe that had bonds; and as to the others, he was to anſtber for 


the flock at the value it was of at the end of the year after teſtator's death. 


Abr. 1 8 Caſes, 239. Hull. 1702. Kegling's caſe. 


(J. a) In an Action brought againſt Executors, how 
the Plaintiff ought to demean [or plead] for Debt 
of Teſtator. 


[ 1. | ba an action upon the caſe upon a contract made by the teſ- 
| tator, the plaintiff need not aver thet the defendants have 
eſſits to pay legacies. 9 Rep. 90. b. PiNcHoN's CASE. Pl. C. 182. b. 
adjudged; NoxwooD aGaixsT READ. ] 

{2. 3Eliz. 9 Rep. 90. b. In action upon afſuump/it bs teſtator 
for payment of a debt, adjudged that he need not aver that exc· 
cutaf bas aſſets to ſatisty the debts of the teſtator. ] 


Upon Aſſumpſit by the Executor. 


And in ſuch [Z. 9 Rep. 94. Banc's caſe. The executor promiſed to pay 2 
* e. debt (due by a teſtator) at Michaclmas next, if he awould forbear 19 


ht to be 
Eh thn ſue him before. In action upon this aſſumpſit, the plaintiff need 


own name, not aver that the executor had aſſets to the value of the debt at the 


ſy the de. time of the aſſumpſit, for the law * intends that he had.] 


mand is up- 
on his own contract. In eſſect the forbearauce is the conſideration of the promiſe, becauſe without for- 


brarance no advantage could be taken of this promile. Per Parker Ch. J. and to this opinion the reit 
of the Court incline. Sed adjornatur. 10 Mod. 254. Trin. 13 Ann, ſohnſon v. Gardiner, 

„ Otherwiſe he would not have made any ſuch promiſe. Cro, - boa. pl. 27. Mich. 13 3 B. R. 
1 v. Bard.——613e Booth v. Crompton. S. P, 


4 "RY 


. 


brought action upon the caſe againſt the executors of F. S. upon the 


* 
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4. In debt againſt executors, if it be founded bon a true cauſe, he 
may ſuffer a recovery by nient dedire, and thall have thereof allowance 
in action brought againſt them by another to plead this execution. 
Br. Executor, pl. 88. cites 9 E. 3. 12. 314. Per Littleton, Chocke, 
and Brian. | | 
5. So where they cone the action, if it be true. Ibid. | = 
6. A man bought wares of another, and J. S. promifed that if Yon citiag 
f this caſe by 
the vendee did not pay, that he would, and after the vendee died, and piom den Pl. 
did not pay, and J. S. made executors, and died, and the vendor 2 
aich. 4 
| Mar. in the 
aſſumpſit of the teſtator, and averred that they have aſſets to pay caſe of Nor- 


the debts and legacies, and to fatisfy this ſum, and the action wood v. 


. . : . : Read, Fita- 
awarded good by award in B. R. in the time of Fineux; but {9-14 


now it is doubted in that court, and C. B. was always of opinion them to put 


that the action does not lie. Br. Action ſur le Caſe, pl. 106. _ _ out 
a Syn of their 
cites 12 H. 8. 11. 3 den tar 

that doubtleſs it is not law. And it was alſo ſaid that the authority of this caſe was impeached by Fitz- 
herbert being of counſel with the plaintiff in that very caſe, and with whom judgment was given, and he 
being a judge of great fame held it erroneous ; and that in fact ic ſeems againſt the principles of law, 
becauſe ſuch aſſumpſit is only a contract en pais, as a contract of debt is. But it was anſwered, that the 
ſaid judgment in 12 H. S. is not fo eaſily to be rejected by the ſaying of Fitzherbert, And the juſ- 
tices ordered the record of 12 H. 8. to be ſearched and ſhewn to them, and fo it was; and the caſe was 
entered, Mich. 12 H. 8. Rot. 40. and was between Cr. avmonD plaintiff, and VIS cENY & Ux' 
exccutrix of the will of R. Penſon, defendants, and it was not demurred in law upon the caſe, but the 
defendants pleaded in bar as by the record appeared; and the record was not according to the book in 


this point, viz. for the averment as to paying legacies, but the averment of the atſets was for the pay- 


ment of all debts, and alſo to content the plaintiff; and to pay the legacies was not contained in the 
record; whereupon judgment waz given in the principal caſe of Norwood v. Rede accordingly. 


7. Scire facias as adminiſtrator of G. upon a recognizance of 4000 l. [ 253 ] 

being found for the plaintiff, it was moved in ſtay of judgment, 
that it is net mentioned in the writ, quod profert literas adminiſtra— 
tioms, &c. but becauſe it was in a writ feunded upon a record, and 
the courſe is not to mention it in writs, the Court held it to be 
well enough. Cro. E. 592. pl. 30. Mich. 39 & 40 Eliz. in Canc. 
The E. of Shrewſhury v. Sir Walter Lewſon. _ 

8. Aſſumpſit; a legacy of 40l. was deviſed to the plaintiff by J. S. 
who made the defendant his executor, and divers goods came to 


his hands, the defendant in conſideration the plaintiff would forbear 


to ſue him promiſed 10 bay it at juch a time. It was moved in arreſt 


of judgment, that the declaration was not good becauſe he doth 
not aver that he had aſſets at the time of the promiſe, fed non allo- 
catur ; for it ſhall be intended he had, otherwiſe he would not 
have made ſuch a promiſe ; wherefore it was adjudged for the 


plaintiff, Cro. J. 613. pl. 2. Paſch. 19 Jac. B. R. Booth v. 


Crampton. 

9. In the cafe of an executor the creditor muſt bring 7he af7:511 
for the ſum really due, be the afſets never fo ſmall, for judgment mult 
be for the whole debt; and this ſeems to be for the preventing a 
freſh action in caſe of more aſſets. 10 Mod. 324, 325. per Cur. 
Hill. 2 Geo. 1, B. R. Baldwin v. Church. 
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jm (K. a) How Executors ought to demean has 


—_ — ſelves in an Action againft them. 


How they ought to plead Judgments firſt to be 
paid. 


Vaogh. 13. [f. 0 Rep. 109. b. N debt an bond the executor confeſſed 
1 Merrie, PrRESan's caſe, ® divers judgments and recognizances 79 
in caſe of Ge paid, and that he has ſufficient to ſatisſy them, and after ſaith 7 hat 
Eegcomb he bath not alia bona, but what are not "fer went to ſaliiſy the deo afore= 
ant a fe id ; - reſolved tha: this plea 15 repugnant, | 


Vaughan 
Ch. J aid [2. In q Rep. aforeſaid, relolved, if he had pleaded that he had 


He agreed, 9: any bona preter, quam bona © catalla gue non [uffieiunt ad fatif= | 


that If the 
deten faciendum debitum prediftum, this is not good for the vncertainty.) 


pleads feve- [Z. But he ought ? confeſs that he has aſſets to ſatisfy debitum 
s- prædictum.) 

ments 2- 

gaialt the inteſtate, or himſelf a: adrainiſtrator, and ſtatutes entered into by the ;nteflets, and concludes this 
plea, that he hath not, nor at any time bad, atiets in his hands of the inteſtate s ellate, preterquam bona 
& cattalla ſu heient to fatisfy thoſe judgments and ſtatutes, and avers that they are unſatisfied, and 


which aſſets are charge2ble with the ſaid judgments and ſtatutes, that this is a good plea in bar of the 


plaintiff's action, and fo it is admitted to be in Meriel Tretham's caſe ; and the plaintiff mutt reply, 
that he hath ailets ultra what wilt ſatis ty thoſe judgments and ſtatutes, as is there agreed. 

But if the plaintiff rep!y, that any one or thoſe judgments was ſatisfied by the inteſtate in his life 
time, faying nothing to any of the reft, and the defendant demur upon this replication, the plaintiff mutt 
bare jodgme nt, for the _ was falſe, and the falſchood detrimental to the plaintiff, and beneficial to the 
detendant ;, tor Paving p. zded he had no more aflets than would ſatisfy thoſe judgments, one of them 
being fatis Sed before, a Koch confeſſed there is more aſſets than will ſatisfy the other judgments, by as 
much as the judgment already ſatisſie j amounts unto, which would turn to his gain, and the plaintiff” 3 
loſs, if his de murter were good. 

But to plead, that he hath not bona & catalla. præterquam bona quæ non attingunt, to ſatisfy the ſaid 
judgments and ſtatutes, is not goud for the incertainty; for if the judgments an ftatutes amount to 
col. 20 l. are bona quz non attingunt to ſatisfy them; fo is 40 l. ſo is 100 l. fois 200 l. and every 
ſum lefs than will | fatibfy ; ; fo as by tuch piea there is no "certain ifiue for the jury to inquire, nor no 
certain ſum confeſſed towzrds payment of any gebt, as is well reſolved in Turner's caſe. 

* So if a man pleads he hath not aflets uttra what will ſatisfy thoſe judgments, the plea is bad for the 
ſame reafon, for 201. is not aſlæts ultra that will ſatisty them, nor 4 l. nor 1051, nor 2001. nor doth that 


manner of pieading confeſs he hath atjets enough to ſatisfy; as to fay, I have not in my pcket above 


40 J. i: not 70 lay 1 have in my pocket 421. 


If executor plead; 2 judgment generally, he confeſſes aſſers for fo much, and cannot after fay he has 


_— for le.. value. 12 Mod. 527. Tin. 13 W. 3 Parke: v. AL re: Qs 


* (1254 ] 
For if a [4. Or if the truth be that / he has not ts ſatisfy the debts of re- 


hy . cord, then he ought to confofs bow much goods he has ſcilicet ad wva- 


in it. 2  lentiam of a certain ſum, & nom ultra que not ſufficiunt ad debitum 
entent prediftum, Oc.) | 

the 1h ty 

thereof, and ike plaintiff replies, that there is but ſo much due, or that the party is willing to take ſa 

much, or that it is kept up by fraud, and iſſue is thereupon joined, if it be found by the jury that the 
executor has not wherewithal to ſatisfy i it he ſhall at be charged for mere, be. auf; there he is ut grilry of 

fraud. Per Holt. Ch. J. 12 Mod. 527. rin. 13 W. 3. Parker v. Atficld. But it the ex- 

ecutor has no aſſets at all, his beft evay had been to lead the judgments and ſpecialties | in their order, 

tut he mut take care to plead them hone Uy, for if any one of them be falle, he is gone for ali; ſo that 

if there be a mifokc in the pleading ar d, it is a devaſtation, if itTue be taken upon the fraud and it is 


found; but if you are not found t have aſſets for the whole judgment, it ſhall not be intended you have 


more than you confeſſed ; for the fraud is the only thing traverſable; per Holt. Ch. I. 12 Mod. 528. 
Trin. 13 W. 3. Parker v. Atficld, 1 Salk. 311. pl. 16. S. C. Ld. Raym. Rep. 6/8. 
S. C. accerding!;. 
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| [5.9 E. 4. 12. In delt the executors plead n judoment and exect- 
{i211 of 2001. and another judsment of 1001. recovered of the goods 
of teitator againſt them, ab/que hoc that any of the goods of teflator 
oe re in their hands the day of the ⁊urit purchaſed, or after, except to 
the value of the ſaid 2091. fo levied, and the Court ruled the plea 
good, and if the plaintiff will maintain his action he ought to fay 
that they have aſſets beyond the 2001. and 1o001.]. 
([. Ir an executor has 15 aſh ts over & judgement, if he does not 
plead in an action brought againit lum fully adininiftered, he cannot 
give the judgment in evidence. 21 E. 4. 21. b. J 


Ch. J. if the defendant pleads plene adminiftravit, he muſt depend upon the ſpec{al plea, 
from it b. ſhewing new matter; and judgment was given accordingly. 


O7. But in ſuch caſe he 7g/7 75 plead the judgment ſpecially, and 
over this nothing in his hands. 21 E. 4. 21. b.) = 
8. 9 E. 3. tat. I. cap. 3. if debt be brought egainſt divers execu- 
tors they ſhall not fourch by Miu, but fuch as appear ſhall anſwer with 
out the reft. | | 
9. Debt againf? executors who pleaded recovery by A. againſt them gf 
200. whereof he had execution, and that B. had recovered againſt them 
100. per Brian, he need not allege the laſt recovery, becauſe he 
has pleaded no execution thereof, nor aſlets; but ſaid, that riens 
enter mains the day of the writ purchaſed, nor after, but that 
which fatisfied the 2001. and fo need not to mention the ſecond 
recovery. Pigot ſaid, we could not plead otherwiſe; for if we 
have goods over the 2001. we are chargeable to the ſecond reco- 
very, and not to the now plaintiff, Br. Tail Exchequer, pl. 2. 
cites 9. 3Þ © | 
10. Debt was brought again/? J. S. as executor by A. and pend- 
ing this action debt was brought by B. againſt J. S. as adminiſtrator 
for a true debt (whereas J. S. was executor ). J. S. confefſed B.'s ac- 
tion, and pleaded the recovery in bar of A. But refolved not good; 
for the recovery againſt him as adminiſtrator was void. Cro. 


E. 41. pl. 5. Trin. 27 Eliz. C. B. Anon. 


254 


Br. Execu- 
tor, pl. 88. 
cites ꝙ E. 3. 
12.314. but 
it ſhould be 
9 E. 12. 14. 
and fo are 
the later 
editions. 
Sty. 378. 
Trin. 1653. 
Newman v. 
Matiry ; 


per Roll 


and not vary 


11. Three adminiſtrators; in delt againſt ene on a bond, judg- s c. cited 
ment is by mil dict. Afterwards debt was brought on a bond by Sid. 325. 


Patch. 19 


another perſon againſt all three; they pleaded the former judg- 


s = ; Jr Car. 2. B. R. 
ment againſt one, and that they had riens en ſes maines to fatisfy per Curiam. 
over and above the faid debt, and good. Cro. E. pl. 23. 2554 


Hill. 38 Eliz. B. R. Further v. Further. 

12. Debt againſt an executor, who pleaded, that pendins that 
action T. S. brought another atlion againſi him fan lool. pro vers 
& zuſto debito due to him from his teitato!, and that he had confeſſed 
judyment in that action, and had not aſjits ultra, to ſatisfy that judg- 
ment; the plaintiff Protgſlaudo, that it was not a true debt, pro placito 
faith that this recovery was by covin to defeat him of his debt, &c. and 
upon demurrer all the Court held this replication good enough ; 
for if the recovery be not by covin the plaintiiF is barrable, and 
therefore it is the principal matter to be anſwered, and the conu- 
fance of the action is not material, viz. whether it be a true debt 
and an aCtion truly purſued, and an action may be covenons 


though 


Brownl. 50. 
S. C. held 
accordinglye 
Lutw. 
662. Irin. 
11 W. 3. 
in caſe of 
Robinſon 

v. Corbet, 
it was laid 
by Powell 
J. that the 
plaintiff 
cannot ink 
upon any 
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te at though it be on a true obligation. But upon error brought the 
3 that the Judgment was reverſed for the matter in law; for it cannot be a 


— nion in COVeNcus recovery if the debt be true, and the covin alleged is not ma- 


= cate of terial. Cro. E. 402. - 10. Hill. 38 Lliz. B. R. Green v. 
KEEN | 
. Wilcgecks. 


cocks, Cro. Eliz. 462. bad been a long time exploded, and that it is not neceſſary to plead that the 
judgmæut was pro vero & juito debito; decauſe it ſhall be preſumed prima facie. 


13. Debt againſt the defendant a adniniſtratar of F. he pleads a 
rec age. int him as exe ecutor, and beider, to f. utisfy that, he hath na 
affcts ; adjuilged a good pie, for chat he th. l not be twice charg- 
ed. Cro. E. 646. pl. 57. Mich. 30 & 41 Eliz. B. R. Small- 
peace v. Smallpeace. 

14. Debt agaiuſt an e who preaded a recovery in debt 
againſt him in London, 0». that he had nat aſſets prater to ſatisfy 
tliat judgment. The plain: if replies, arid confelſed that judgment, but 
ſhews that before this ation brought tie plain WF i in thet action ac- 
knowledged fatisja&im on record ; and upon demurrer it was ad- 
judged for the plaintiF, becauſe ſatisfaction being acknowledged 
he cannot plead that he hath nothing, &c. becauſe the judg ment 
is diſcharged by this ſatisfaction acknowledged without any other 
judgment. Cro. E. 728. pl. 4. Mich. 41 & 42 Eliz. C. B. Hamp- 
_ v. Bartholomew. 

- Debt was brought againſt an executor on @ bond of 300l. 


* pleaded that Bis tetator entered into a Statute to T. S. for 3ool. 


and that be Bad but 80l. of the teſiator's in his hands, and that the 
fatute was yet in force and unpaid ; this was held an ill plea, becauſe 
the defendant did not allege that the Hatute was made for debt, and 
that the debt awas not ſatisfied. For that it was made for perforn:- 
ance of covenants, and probably there may be no covenants broken, 
Nor ever may be, and if fo, then it is no good plea in bar to the 
ation. Cro. J. 8. pl. 10. and 35. pl. 8. Trin. 2 Jac. B. R. 
Philips v. Echard. | 

16. Tf an action be brought againſt an executor, and the p/aint! if 
d:th not aver that defendant hath afjcts to pay the debts, it is not 
material; for the defendant is 79 ſhow that ; for if he had not aſſets 
and Mend; non efſumpjit, he hath loſt that advantage; afhrmed 
in error. Cro. J. 293. pl. 13. Mich. 9 Jac. B. R. Legate v. 
Pinchion. 

17. Debt againſt an adminiſtrator who pleaded [209 recognizances 
acknowledged by the inteſtate, which were ust ſatisfied, and that he had 
not goocls, Sc. præterquani band & calalſa, which did | not} amount 
te the debts due, on the ſaid recogntzances ; it ſeemed to all the juſtices 
that the plea was not good, but that the defendant ought to 
have pleaded, that he had not goods præterquam bona to ſatisfy 
the ſaid recognizances, or no goods beyond ſuch value, which do 

[ 256 J not amount to the ſaid ſums due on the ſame. 2 Browul. 153. 
Paſch. 10 Jac. C. B. Charnock v. Corey. 

18. Scire facias was ſued by II. againſt W. executor to his fa- 

ther, for exccuticn of a judgment htained ag, the trftator ; the 
defendant pleaded plene admninijiravit ot the time of the bringing of the 
ation ; 
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action; and thereupon they were at iſſue; per Cur. it is no good 

- plea, but the executor ſhould have pleaded, there was nothing in his 
hands at the time of the teſtator's death, becauſe the j udgment bound 
him to ſatisfy that debt before others; but by joining of iſſue the 
advantage of that exception to the plea is waved. Mo. 858. 
pl. 1178. Hill. 11 Jac. C. B. Harecourt v. Wrenham. 

19. Debt againſt an executor up9n an obligation of 401. the de- 
f:ndant pleaded three judgments in debt in the court of Rocheſter, and 
judgment i B. R. prout patet per recorda prædlicta, and that he had 
not aſſets to ſatisfy thoſe judgments, whereupon it was demurred, 
1ſt, Becauſe he doth not ſay, provt patet per ſeperalio recorda, and 
conclude every of them ſeverally prout patet per record” in the ſaid 
court, &c. 2dly, It is net ſhewn what ſums he had in his hands to 
ſatisfy ſo as the Court might know and adjudge thereupon. 
3dly, Becauſe it is nat averred that they were vera & juſta debita, 
whereupon the judgments were given, and Doderidge held it 
was ill for all thoſe cauſes; but Haughton held it to be ill for the 
ſecond cauſe, and the Ch. J. for the firſt cauſe, and not for the . 
other; Chamberlain J. was abſent, wherefore they all agreed, 
that for the one cauſe or other the plea was ill, and therefore it 
was adjudged for the plaintiff, Cro. J. 625, 626. pl. 19. Mich. 

19 Jac. B. R. Samms v. Mercer. | 

20. If recovery be had againſt executor without good cauſe, and by S. C. cited 

covin to defraud creditors, the creditor may ſay generally, that it 4% , 


was had by fraud without good cauſe to defraud creditors ; but if 1 To. 


it was without good cauſe but no covin, but by faint pleading or 13 W. 3. 


negligence the executor ſuffers the judgment, the creditor may 
ſay that this was without cauſe, and by faint pleading. But if 


recovery was not had upon good cauſe but by covin, the creditor can- 


not avoid the recovery by ſaying that it was by covin to defraud 
him, becauſe the party had good cauſe, and where the recovery is 
upon legal cauſe it cannot be ſaid covinous, though it was upon 


. conſent, and with intent to prevent the other of his debt. Jo. 91. 


pl. 5. Hill, 1 Car. B. R. Veale v. Gateſdon. 

221. In action againſt the executor on a bond made by the 
teſtator, the defendant pleaded judgment againſt her, ultra quod 
non habet, &c. not ſhewing what was the ground of the judement 


as bonds or fingle contracts; for which cauſe, as pro vero debito, the 


rg demurred, and judgment per Cur. for the plaintiff niſi. 
eb. 284. pl. go. Paſch. 14 Car. 2. B. R. Hutchinſon v. Inno- 

22. Debt againſt an executor who pleaded a judgment ultra quod Sid. 210: 
he had not afſets ; the plaintiff demurred fpecially, becauſe he did Pl. é. Pa- 
not ſhexww the value of the goods which he had. The Coutt held it to Daw. 


be only form; but being ſpecially demurred on, it is ill. Lev. 132, S. C. in 


Trin. 16 Car. 2. B. R. Davies v. Davies. _ 2 
the defendant pleaded that J. S. had recovered 191. for rent againſt him, ultra quod he had no aſſets; upon 


de murrer the plea was held ill; for the de fendant ought to have pleaded that Þ. S. had recovered 19 l. againſt 


him for rent, and that he had not aliets but to ſo much, and ſhewed the ſum in certain to ſatisfy the ta'd 
19 l. ultra quod he had not aſſets.— Keb. 734. pl. 14+ S. C. held accordingly, 


6 Though by the right 

rules of pleading the defendant ſhould ſet down in certain to u hat value the goods were, yet that is but 

form; for if he had ſaid that be had goods to the value f 1008. and the plaintiff had proved that 
de 


he d 100! 


| CE. 


vet he nad guned nothing. Hob. 133. pl. Paſch. 12 Jac. per Hobart and Winch: 


1ntieciic ot Men vv. Andrews. 


s. in caſe 
ot Parker v. 
incl. 


Lev. zco. 
S. N. and 
judgment 
per tot. Cur. 
tor the de- 
fend ant. 
2 Keb. 217. 
pl. 39. S. C. 
ad fu ed 
accord g 
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23. If an executor is ſued on four ſeveral ! aur of 20ʃ. each, and 
they are all tried t once, and he /as only 20 J. gets, yet he ſhall be 
chargeable to them all; but bs mould have feed a judgment 
to one of them and have pleaded that to the other, 2 Show. 202. 
pl. 207. Paſch. 34 Car. 2. B. R. Anon. 

24. De! bt againtt an EXECULTIZ, who pleaded that T. S. had 5btained 
a joint if vp ag ainſt her teſlator, and I. H. who is till living, and 
that foe had nat ajjcts ultra the ſuid judgment to ſatisfy. The plain- 
tiff demurred, and ad; judged ſor the defendant, becauſe the lien 
ſurvives, and ſo the executrix is not liable, Raym. 153- Paſch. 
18 Car. 2. B. R. Harvey v. Harvey. 

26. Caſe againſt an adminiſtrator upon a promiſe of the intelate. 
The defendant pleaded in bar tvs ug nie ts had againſt him, ne 77 
debt upon fimple contract, and the other Hen an infſumul computaſſet prout 
per ſeparalia recorda inde plenins liquet, Sc. beyond which he had not 
aff The plea was adjudged good without averring that the judg- 
ments vere pro veris & juftis devitis ; for if they were not to ob- 
tained, the plaintiff ought to thew it in his replication, and cites 

2 Cro. 471. FURTHER's casE. And as to the prout patet per /cpa- 
ralia record. „ M ithout concluding to each prout patet per recordum, 
it is well enough, for it ſhall be taken dliſtributiuely and as to the 
matter of the plea in bar, it was adjudged that judgments in debt 
upon ſample contract are fpleadable do this action, for the debt is not 
loſt by the death of the teſtator, but his executor is {till liable, 
becauſe an action on the cate lies againſt him for thoſc things for 
which thete debts upon fimple contracts are brought, and upon 
which the plaintiff recovered againit him, and he need nit 10 uſe 
dilatzries, but may let judgment paſs againſt him by non ſum in- 
formatus, as in this caſe; and th ough debt upon ſimple contract 
cannot be maintained againſt an executor if he had demurred to 
the declaration, yet if he pleads to it, it is good, and the judgment 
{hall not be reverſed for that reaſon ; and thoſe caſes in 1 And. 182. 
and 3.Cro. 121. which are to the contrary, arc not lau; and if 


this plea is not good, then thoſe payments are a dev aſtavit, which. 


it is not; becauſe in action on the cafe on a contract and plenc 
adminiſtravit pleaded, he may give payment on another contract in 
evidence, and by the ths reaſon 2 may ſuffer judgment to paſs 
againſt himſclf. Sid. 332. pl. 17. Paſch. 19 Car. 2. B. R. Palmer 
v. Lawſon. 

27. Debt againſt ſeveral as executors ; they plead a judgment againſt 
6 of them as admin ator, Piaintitl demurred, iſt, Becauſe the 
action and judgment i is as adminiſtrator, which * might have 
avoided by pleading in abatement that he was executor. 2dly, Be- 
cauſe it was only againſt one, whereas it lay not but againſt all; 
but refolved that the judgment was pleadable in bar, and as to 
the ſirſt point cited 3 Cro. 646. WHEATLEY v. Lang, adjudged 
in point in B. R. and as tothe ſecond point cited 3 Cro. 437. and 


though the action was not well brought, the detendant was 4 
boun! 


Executor 
beund ts plead in voatemert, and put himſelf to greater charge, ſince 
there was a true mou and a recovery had upon the right of it. 
Lev. 261. Hill. 20 & 21 Car. 2. B. R. Parker v. Amys. 


28. Action 3 brought againit an executor, who pleaded ſe- 
veral judgments, but as to the laſt judgment pl ded by him, he 


did not expreſs where t ogy entered, 197 when »btained ; and this be- 


ing aſſigned for error, } widen J. held it not good, becauſe by this 
plea he is tied up to plead nothing but nul tiel record; but if the 
judgment had been pleaded as it ought to have been he might per- 
haps have pleaded * obtenr per fraudem; and judgment Aaccord- 
| eg. Mod. 50. pl. 106. Hill. 21 & 22 Car. 2. B. R. Jordan 
. Fawcett. 


Vent. 76. 
Jordan v. 


Forett, S. C. 


and Judge 


ment athim- 


ed; forif 
ſuch plead- 
ing mould 
be allowed, 
it would bg 
very difh- 
cult to find 


#9 record, and then he could not plead that it was kept on foot by fraud or the like. Sid. 449. 


pl. 12. Jorden v. totlet, S. C. and the bar was held ill, and judgment for the plaintiff. 


20. Debt againſt an adminiſtrator, who pleaded a recogmzance not 
fatisfied, and alſs a judgment in debt for cooo!. on a note payable with 
intereſt upon demand, and that the myney being nat pail till Such a d. as 
the intereſt amounted to 175001. and [7 the Judg ment as againſs Lit for 
6700/1. and that he had not affets ultra 401. chargeable ts this recognt= 
zance and judgement ; and upon demurrer the plaintiff had judg- 
ment per tot. Cur. For his pleading a judgment for intere/? is ill, be- 
cauſe it is a devaſtavit in him to ſuffer it to run in-arrear, and de- 
fect of aſſets to pay it before the incurring of it by the adminiſtra- 
tor ſhall not be intended, not being exprefsly pleaded. 2 Lev. 39. 
Hill. 23 & 24 Car. 2. B. R. Seaman v. Dee. 

Aſſumpſit againſt adminiitratrix of her huſband for 20 1. 
10s. She pleaded, that he was bound 1 utute ts ane C. for 20001. 
pro vero & Jufts debits minime ſolulo. The plaintiff hie that 
C. ſued out an extent and liberate upon the flatute, and oy lands 
delivered to and accepted by him, and the return of the ⁊urit prout 
patet per recordum. On gencral demurrer the plaintiff had judg- 
ment; for per Cur. C. by acc: epting the lands upin the hberate, was 
concluded to have any «ther exec 2 gguiiiſt the goods of the ee 
and ſo the adminiitratrix not chargeable upon the ſtatute; and 
judgment for the plaintiſt. 3 Lev. 269. Paſch. 2 W. & M. in 
C. B. Barker v. Dye. 


of the lands the tutu: 


31. Debt upon an obligation againſt an executor, who pleads a 
recovery in debt and judgment, and that he had nt afſets ultra, &. 
After a verdlict it vas ins- _e that this was no good plea, becauſe 
for all that appears this recovery might be upon a debt for a fumple con- 
tract, for a plea ſhall always be preſumed ſtrongeſt againſt him 
that pleads it, and cites Plow. 46. 1 Inſt. 102. 3 H. un 
then, though a verdict be for the detondant, yet * ought not to 
have judgment, and cited NiCHoti.1.5's CASF, 5 Rep. Moor, 867 
Hob. 112. But the Court ſeemed lo incline that it avas well enough 
after a verdict, though perhaps up3n demrwurrer it might have been bad, 
according to 8 Rep. 133. 'VURNER'Ss cas, for that caſe was not 


after a verdict, but upon a demutrrer though it was alleged by 
: Goodtcliow 


*[ 258] 


Ibid. faid 
per Cur. 
that this 
very point 
was reſolved 
lately in 
S. 
caſe of 

Jon SN 
v. YouNGg 
by reaſon 
of the pre- 
ſumption, 
that by the 
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Feem. Rep. 
- pb 54+ 
Puckley v. 
Hoare, S. C. 
Atkins J. 
12 d, it will 
be a hard 
caſe for 
ede plaintiff, 
for if the 
truth be 
that the 
Sane is 
durnt, that 
Jet it fa! 
be L bein 8 
to bar him 
ot his dedt 
upon the 
olsatiog, 
and yet he 
is int! re! * 


incapable of having any benefit by 1t, ſo that he ſhould loſe both his ſtatute and the obligation 


for equity. 


Erccutors. 


Goodfellow to be after a verdict. Curia adviſare vult. Freem. 
Rep. 215, 216. pl. 223. Mich. 1676. Read v. Dawſon. 

32. Debt upon bond of 40l. ainſi an adminiſtratrix, who p 
ed that the inteſtate was indebted to . R. in 250l. on a ſlatute mer- 
chant yet in force, &C, and that ſbe had not above 40s. afſets beſides 
what will ſatisfy that flatute. The plaintiff replied, that the flatute 
was burnt with fire; and upon a demurrer to this replication, 
and by the opinion of three juſtices, the plaintiff had judgment, 


becauſe by the demurrer the defendant had confeſled that the ſtatute 


was burnt, and if fo, then it could never riſe up againſt him. 
But Vaughan Ch. J. differed in opinion, and faid that it is a 
rule in law, that matter of record ſhall not be avoided by matter 
en Pais, which rule is manifeſtly thwarted by this reſolution, 
that it was a matter of record to both parties, and the plaintiff 
could not avoid it by tuch a plea, any more than the defendant 
could by any other matter of fact; and ſaid * it was a proper caſe 
Mod. 186. a 18. Trin. 26 Car. 2. C. B. Buckley 


v. Howard. 


too. But Vaughan Ch. J. ſaid, that the inconvenience will be as great on the other fide; for if 
the plaintiff ſhould recover upon this obligation, perhaps he may be ſucd afterwards upon. the ſtatute, 


lich for all that he knows may be in being. 
ve: ſed it, and then it might have been tried. 


*- 2579 }- 


To which Atkins ſaid, that then he ſhould have tra- 
Curia adviſare vult. 


33. Aſumęſit againſt an executor, who pleaded a | lend of 4ol. 
entered into by his t eftator adhbuc inſolut', and no aſſets ultra 51. 
quæ non ſuſiciunt ad ſatisfaciend' debitum prædict' & ad illud 
onerat & obligat', The plaintiff replied, that the bond awas condi- 
tioned io pay 200. at a day yet to come, and upon a demurrer judg- 
ment for the defendant, becauſe the plaintif did not allege in his 
replication that the defendant had aſſets ultra ts pay the 201. for if he 
has not, he is not bound to pay the plaintiff the debt upon con- 
tract before the debt upon bond due at a day yet to come. 
3 Lev. 57. Trin. 34 Car. 2. C. B. Lemun v. Fooke. 

34. Executor plcaded that his teſtator entered into a bond 10 pay 
100. which was un yet paid, beyond which he has not aſſets, and held 
good upon a ſpecial demurrer without ſaying pro vero & juſto debits. 
Carth. 8 Trin. 3 Jac. 2. B. R. Luke v. Raw. 


dhe p.. 
ror an 
wrong 
COnciul 


held th 
party I. 
eſt fact 
any th 
Robin, 


S. C. cited 35. Debt upon bond againſt an executor, who pleaded ſeveral 


1 Judgments obtained againſt him upon bonds made by the teflator, and 


38. J 
16 to 


Mich. 3 


Jace 2. 


that he had not afſets ultra, & ce. The plaintiff replicd as te one bond 
F 2001. that the condition ⁊uas to pay mmly 1001. and fo ts the reft ſe- 
verally, and that the defendant had aſſets is pay the plaintij}, and ultra 
to ſatisfy the ſaid leſſer ſums in the conditions, &C. viz: at ſuch a place. 
The defendant reins, that he had not afſits ultra ts ſatisfy the debts 
and judgment in his plea, The plaintiff demurred ſpecially, be- 
cauſe this rejoinder did not anſwer the replication, but ambigu- 
ouliy ; for he ſhould have rejoined, that he had not afſets ultra 
to ſatisfy the leſſer ſums, and not to make the penal ſums parcel 
of the iſſue, for if he had aſſets ultra the leſſer ſums he ought to 
pay the plaintiff; but reſolved per tot. Cur. that the penalties are 
legal and due debts till the * are ſatisſicd; for though in 

equity 


lolt Ch 
39» 1 
Cone nt; 
per Holt 
of Parke 
v. Pretti 
40. 1 
an exec 
1 Salk. 3 
. 
that the in 


by abi d: 
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equity and conſcience the leſſer ſums are only due, yet perhaps 
the obligecs will not accept them without ſuit in equity; and 7 
they would or offer to accept thei, and the defendant would nit pay 
them, the plaintiff might help himſelf by pleading ef ſpecially that they 
would, and offered to accept the leſſer tums, but that the defendant 
would not pay them, but kept the judgments. on foot by fraud 
and covin, and give the tame in evidence, but he cannot aid him- 
ſelf by ſuch a general pleading as this is in the principal caſe, 
and therefore judgment was given for the defendant. 3 Lev. 368. 
Trin. 5 W. & M. in C. B. "Thompſon v. Hunt. 

36. If an executor lead fix judgments againſt him, ultra que he 1 Sah. 29. 
has not affets, and he confeſſes by implication that he has aflets _ nk 
ultra five, and if the plaintiff in his replication takes iſſue upon dcn 
the riens ultra it is ill, and a man cannot oblige another to an and that the 
iſſue of fact which he has confefied before; and rhe better avay is eee 2658 
cy to anſwer to ſuch judgments as he knows to be obtained per fraudem, 8 5 Ns ra 
and if any of them. are found for the plaintiff be ſhall have judgment, each, and | 
becauſe it would appear that the defendant has aſſets, he having igt 
confefled aſſets ultra five by his pleading fix judgments. Ld. Raym. 


o 1c „ ty 


Rep. 263. Mich. 9 W. 3. Aſliton v. Sherman. al or lone, 


of the judgments ſet up by the executor. Carth. 229. S. C. adjudged againſt the plaintiif. —— 
12 Mod. 153. S. C. held accordingly. Comb. 444. 449. S. C. and ſays the ſureſt way was for. 
the plaintift to anſwer to every particular; for though the replication to one be“ falſe, yet if jt is good 
for any of the reit, the plainttff fhall recover; for the defendant ſhall not take advantage nf his own 
wrong; and that the plaintiff having concluded with a quoad: to every replication, is better than one 


conciulion only to all. * [ 260 ] 


or any one 


37. Debt againſt an executrix, who pleaded ſeveral aFions of debt 
brought againſt her, pro eb videlt” quad cum the igſtator, Sc. per guod= 
dam ſcriptum ſuum obligatorium becapme bound, ec. and that judg- 
ment was obtained againſt her, &c. and that ſhe had not aflets 
ultra, &c. Exception was taken, becaule it was not expreſily al- 
leged that the teſlator wvas bound in the ſaid bond. But all the Court 
held the plea good; and Holt and Powell ſid, that none but the 
party himſcli, his heirs, executors or adminiitrators, can plead non 
eſt factum. And per Powell J. the plaintiff cannot inſiſt upon 
any thing bu: the fraud. Lutw. 656. 662. Trin. 11 W. 3. 
Robinſon v. Corbett. 

38. If executor pleads judgment wiuch is % pleaded, or on ifſue 
und to be kept on foot by fraud, he has confeſied aſſets for it; per 
tolt Ch. 7. Trin. 13 W. 3. | 

39. If on judgments pleaded p/uinriff prays judgment when aſſets 

come into his hands, he ſhall not be chargeable till thoſe are paid; 


per Holt Ch. J. 12 Mod. 528. Trin. 13 W. 3. B. R. in cafe 


of Parker v. Atfield, cites Paſch. 23 Car. 2. Rot. 339. Walpole 


v. Prettiman. 


40. To a ſcire facias upon an interlocutory judgment had agaluſt 


an executor, the defendant cannot plead a judgment in bar. 


1 Salk. 315. pl. 23. Paſch. 3 Ann. B. R. Smith v. Harmon. 


41. S. as executor ſued a ſci. fa. againſt the defendant, ſetting ferth 5 Mod.142, 


that the inteſtute ſued the defendarit in ſuch an action, and had judgment &. C, 30! 


by nibil dicit, and a writ of inquiry of damages, which abated by his 
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FKatute, viz. 
$ &cW. z. 
ſ. 6. 114S 
mow efta- 
. biiſhea the 


Fit that 
5 execute 
tor mould 
fay more 
than the ve - 
ry par 
might have 
ſaid, and its 
meaning 
was to put 
the executor 
in the fame 
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death befere the return of the writ, and that admin Pration 7 


granted ts the plant iff, and had ſet. fa. againſt the defendant, to ſhow 


cauſe why Maine ſhould not have judgment, WhO pleaded that the 


plaintiff ought nz ta recover, becauſe the defendants te Hlator vas in- 


debted to A. in 1091. upon bond, wh obtained judgment againſt} the ſaid 
te/tator, and that be had not aff. ts ultra, &c. Te plaintiff demurred 
and had judgment, becaute the fature never intended that the 
executor ſhould make any oiner defence than what his teſtator 
might have done; and i a ſcire facias bad been brought againit 
his teitator, he could have ple zaded nothing but a releale, or other 

matter in bar ariſing puis darrein continuance. He is, by the 
words of the | "Mag to thew cauſe why « damages thall not be afſ- 
ferted and recovered, and if he appears at the return of the ſci. 
fa. and does not fie any matter fuflicient to arreſt the final judg- 
ment, then a writ er inquiry thall be awarded. 1 Salk. 315. 


pl. 23. Paſch. 3 Ann. B. R. Smith v. Harmon. 


condition with the teſtator, and now he pleads in bar of the original action, which lies not in his mouth 
to do; and Powell agreeing put this cafe in account, viz, judgment is, quod deiendens computet, a 
fcire facias lay for the executor before this ſtatute, yet the party could plead nothing againtt the firſt 
juagment ; and per Holt Ch. J. the ſci. fa. is not to good as it ſhould be; for it ſhou!d be ſci. fa. ad 
audiend' zudicfum, that is, giving them day to come and hear the judgment of the Court; and judg- 
ment was given for the plaintiit ;.and Holt Ch. J. ſaid that the exccutor could not plcad a rcleate here 
though to hicaſelf, and therefore the not ple2cing it Would not be adevaltayit. 
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42. The plaintiff e an interhcutory pudement againſt the 
Ld. Mohun in an action upon the caſe. The Ld. Mohun died, 
and the ai took out a /circ f aC:Qs upsn the 8 & &9 V. 3. cap. 10. 


againſt the defendant his executrix, and had an interlscuts ory judgment 


againſt her ty default, ond executed a writ of inquiry, and had final. 
judgment againſt her de benis te/fatoris, and took the teſtator's goods 
in execution. The Court was moved to fet afide the execution, and 
to order re/firutiin of the goss for want of a ſeire factas quare executin 
1671 after final judgment, ut, and the cafe of SMITH AND HARMAN now 
n Mor in Salk. 315. and Mod. Caſes, 442. was cited, that upon 
a ſcire facias upon an interlocutory judgment, an executor cannot 
plead either a general or a ſpecial adminiſtravit, and therefore un- 
leis a ſci. fa. is to go out upon a final judgment 1 in ſuch cale, an 
executor will be in a worſe condition than if final judgment had 
been againſt the teſtator. Ihe Court, upon hearing counſel on 
both fides, denied the motion, becauſe by the ſaid ate the exc- 
cutrix ſtands in the place of the teitator, and can ſay nothing but 
what he might have ſaid if he had lived. Quere, if it be not a 
better reaſon becauſe executrix hud, upon the ſcire facias being 
taken out, an opportunity to plead all fuch matters as the law 
allowed in ſuch caſe. N. B. The judgment in the faid caſe 
of Stirn v. Harman ſeems to be law, becauſe the executor there 
as the original drfendant, and had an opportunity 19 plead the bond in 
zar of the action, but inftead thereof hb» let judgment g by nihil dicit, 
or after the interlocutory judgment he mi, aht have ep Micaded that to 
the action upon the bond; but where an executor or adminiſtrator 
is not party to the original action, but brought in by ſuch feire 
facias, he ought (as 2t ſeems) to be admitted to plead a ſpecial ad- 
miniſtravit, as it is adjudged Saik. 296, he may do where final 
judgment 


teſtame 
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judgment is had againſt the teſta or, notwithſtanding the reported 
rcaſons of the refolution of the ſaid caſe of Smith and Harman 
for the ſuit being continued by the ſaid ſtatute in the fame ſtate 
it was in at the death of the teſtator, fecms not to deprive the 
executor of any plca but ſuch as the teftator might have had be- 
fore his death. MS. Rep. Paſch. 12 Ann, C. B. Snape v. Lady 
Nohun. 


Executor. Adminiitrator. 
(L.a) Who of them may retain. 


bo A Loneful executor may retain the goods of rhe teſtator in P. 3. fl. 3. 
ſatisfaction of a deb? due to him by the teſtator. ) = 


ſtone v. Dyer, S. P. And if he has no other goods he may plead plene adminiſtravit if ee: be 
brought againſt him; per Hobart Ch. J. Winch, 19. Anon. 


[2. So it ſeems that an adminiſbrator may retain to ſatisfy him- Hob. ar. 
ſelf, becauſe he comes in by an af? of law, ſciticet, by the letters of OM 


the ordinz Iry authoriſed by the ſtatute of 31 Z. 3. Adjudged Mich. the plea vr 
| ! 


14 Ja. B.* Six WM. WaRNER v. Waixrorp. II. 8 Ja. admit- 
5 the ad- 
oy per Cur. BuRNETT. v. Dixz. Hil. 11 Ja.. fee RR 


miniſt, atur 

: GREEN.) | was by the 
bett er O bi- 

nion of the 0 ourt thought ſufficient. 

＋ Godb. 217. pl. 310. 8. C. held per totam Cuilam, but that executor de ſon tort cannot 


erllner 


Brownl. 75. S. C. | 
L3. It A, ho indebted t5 B. 17: 7 70 "$# br ten era Jede 1nd dies, 2 Brownl, 
; TOs } e 
and D. tazes admimiyjiration, and after B. makes D. his executsr and Burdet 
/ v. 1 X, SC 


dies, D. may retain goods which he has as adminiſtrator to A. as it tems, 
to ſatisfy the debt due 10 him as EXECUKIEY 70 B. per Cur. H. 8 Ja. B. bus tome 


BurNET v. DixE.] e | what a- 
; [202 ] 


4. An exceutor 4 fon tort cannot retain to ſatisf ly limſolf, be- Ci. E. 
cauſe he comes to it by his own aft and tort, and not by any 7 courſe ii 
law, and if he miglit retain, great inconvenience and confuſions Coulter, 


would enſue. Retolved, 5 Rep. 30. b. COULTER'S CASE. 1 S. C. ad- 

0 8 | 78 - bo), 
Mo. 527. pl. 606. S. C. adjudzed by ali the judyes of England at 9 t's Inn _—S,P. o/ Froulke, 
Keilw, co. a. Hill. 20H. 7. ä N 103. Mich. Pg c. Alexander v. Lumb, S. P. 2 rd:nglys 
— Cv. 137. 9. C. But Cro. E. „ held Cbiter, that che e ore is made executor by a former 


teſtament, and afterwards another teſtame 0 is made, and therein another made exccutor, and the lait 
teſtament not being known, the firſt is proved, and the executor pays debts to himfelf, an! then the 
ſecond teſtament is diſcovered and proved, yet peradventure the payment ot the grit cxecutor's debts 
ſnall be allowed him againſt all ſtrangers at the leatt ; for he had colour to do it as executor by the nit 
teſtament, and he is to be allowed for all . acts done by him, &. 


5. It ſeems that the , inary might before the ſlatute "I 2 4 
retain to ſatisfy 4 debt due to himſelf, becauſe he had the power 


of adminiſtration caſt upon him by the law.] 


[. But it ſeems that after the ſuid flatute of 31 E. 3. that — e— 
cannot retain, || becauſe now he ought de jure to grant ad mi- | Fol. 923. 


niſtration, therefore they not granting, but the adminiſtration Yes 
Vor. XI. 8 . by 
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by himſelf is in a manner injurious, and therefore he cannot retain. bec 


the feme as his own godds. Hob. 3 Per Cur. BK RIERS v. he 
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pl. 229. 5 ; Se 7 » „ 1 7 7 | 
| vor der, bn de to the creditors of the teflato , and after takes baron, tot! 
. CN, - * a ” 9 hy 
>, 0g » 5 T. ; w % * $ % 41 % 7 o dC 
13 lac. the baron may retain ſo much of the goods of the teſtator as die. 
ei 4 == „lte ben NT Annen 
S. C. cid amounts to the value of the debts ſecured by the Obligationsof niſt 
by Rav- 
33 
„ Ha 


— = ; 2 * — Jy» 7 Ps | 5 i U 
* S. 85 LEre if the fene die THEFT the baron may detain after, for B.! 


"a * 


TY 1 we © # 7 0 4 ; — 1 » * ot 1 
P! 329- then the baron is no longer chargeable by the obligations. Hob. 
e. and ＋ : 2 . , E 5 
the ſame Hep. pl. 327. it leems | baren ½ fe of. his av e aeclares that he 
1 — . 
5 * X . 1 3 
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5 1 3 N 7 5 ö 
lig caon money, be may retain fo much of as . of the teſtator it th 
* * * * 2 * E 8 
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— 8 8 N teal 
Hale Ch J. tator 1917 @ 71177 tor ENOUNL NO act:on of debt hes agait mit {2 > 
- * : 1 5 34 P 
v C2 - 4997 Py . 1 , 5 1457761 © 
Pa. h. 24 exec ut. E V4 «> Contract, YC. £3115 18 4 GY ty, an 10 if le plead 5 2 p 5 
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— cc 292 6 ! , ; . 5 Cur 3 8 C5 94 
D Mit It. 10490. ach udged 221 ur. 1 011 dem Urrer. DILEDDAL V. b 
V, e. — 9 9 Wo C. 14 


BowERBANK. Intratur T. 1649. Rot. 948. 
Sy. , E. If an alien be broupiit en. a Ctr act mr Fo S. AS 
33% S. C. Porutor to B. (where he is executor de fon tort } and ending the 
ES. oh PY ſuit upon continuances, aalnini bit of the goods of B. is 


8 .- 

2 Vent. granted 1% /. S. te may retain in this cate goods to fatisfy an 

— bs P 5 1 1 5 , . 1. 1 4 LES » 3% : 

3 obligation in which B. was bound to him; becauſe debts upon 

2 Shou. : 3 : AX 5 
1 ſpecialty ought to be firit latisficc, and now he is made lawfully FE. ] 


cite: S. C. adminiſtrator, and cannot ſue hi felf. Ir. 1652. adjudged upon 
demiurrer. WILLIAAISsoN v. NOk wich. Intratur Hil. 1651. ine, 
Rot. 1667. 1 | 

L263 1] £2. IT debtee of. teftator be debtzr to the execiitzy in a like ſum, and Wn 

the executor, in ſatisfaction of tcitator's Ant- releaſes his debt, the 20 H. 


property ſhall be altered pretently of the whole goods in the hands a I 
of the executor; fo where a debtor makes the creditcr eXecutor ; 1 85 
per Anderſon Ch. J. Le. 112. pl. 153. Paſch. 30 Eliz. C. B. in im 
caſe of Stamp v. Hutchins. | the. dete 

14. Two are Jointly bound in a hond, one as principal, and the „ 


other as ſurety, The principal died, and the ſurcty adminiſtered. cut ors | 
The bon id being {oricited, the ſurety agreed wich the creditor and . 
diſcharged the debt. Another creditor brought debt. ee e of che 


he cannot retain; fer by joining in the bond with the Principal, it if A; 
6 bc cz 22 g Wortes 
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5 | Exccuters. 8 2 3 
became his own debt. Godb. 149. pl. 194. Mich. 5 Jac. B. R. 


Anon. 
15. The huſband on marriage gives Sn to truſtees to pay 30 


to the avife (not to the truſtees) if the ſurvives him. Phe hu! 


— 


niſters durante minorc ætate of the daughter, re er R ymone J. 

the may retain; but if the payment was to h. 
TY O ) S $22 PEE > 2” * 1 T 

tr ultees, {h 1e 6 III | 0 ne 1 1 . 4 335 + % 4. Hann 34 CTA 35 Car. 2. Coy de 
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dies, leaving a daughter and the wife living. The wife Ami- Ss. C. ad- 
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16. Action was brought agaimft A. as executor of an executor of 
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| id was mdebted upon feomple con 


in debt, the executor had waſted, an 
tra to the defendant, whom he made. his executor. Per Cur. 
ae may retain for his debt grounded on the devaſtavit; for 
t hall not be adjudged a debt 1 to a ſimple contrac 
2 Vent. 40. Mich. 2 Jac. 2. C. B. Bathurſt 


; 
lay retain, but then he muſt be 


17. An executor of an exectit3r ma) 
* . * 7 g : 
executor of the firſt teſtator, which an executor of one 0 of the executors 


7 Fe eftator, 1 Po ther erte for 2 ing ill living, 18 not, a nd t! ICT C tore 
cannot retain. Per. Ld. Wright. Ch. Prec. 180. Mich. Loc 
Hopton v. Dryden. 

3. A. dies indebtel bigfat) B. and by another bond t3 C. and 
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ment and redemption, A. having made P. his executor dieth; and B. maketh piyment at the days 
Now, this leaſe, plate, or jewel is in B. as exccutor. to A. and is ſubject to the rayment of debts and 
Iczac'es; but if the payment be after the Cay, the property or ;niere!t is in the executor to his own uſe. 
This is rather 2 re emptlion than a r-demption, and if the executor make the redemption by payment at 
the day with the teſtator's own money or goo = the thing _— £4 is in him as executor, and the mo- 
ney by him pag d * r Waemtion s well aeminitered,. the goods receemed being of better value; and 
the:e is no &'Fezence whether the whole value of the goods be deemed affets, and the money paid for 
recemption ſta: d drowned therein, or hat the ſum be ft. l adjutged in the ns of the executor as ai- 
lets, ard only the ſurpiulrge of the thing rececmes over and above the lum paid for redemption. Went. 


Off. Ex. 77. to the middle of 81. 


The ſame 2. If the executors pay debts of the eſtate cut of their own proper 


tf a term. 
Mo. >. gbcde, they may retain ſo much in v. ug of the goods of the teſ- 
Shelly v. tator, as their proper goods. 20 H. 7. 2. b. 5.] 

Sinck will 
And. 24. S, But uniets executor has in his hands money of the teſtator's (it being eaſy to 
make cf that a proportionable change), or unicls the fum Paid by hi: 71 for the teſtator, or owing to him 


dy the teffator, amount to york full value of ail the tetatur's goods in luis hands, or exceed the fame, no 


© 
alteration ca" de ill ſome election or declaration made by the executor, which of the goods not exceed- 


ing the value, he will have to be his own. Went. Off. Ex. 89. Aut if the election or declara- 
tion exceed the debt, it may perhaps be void. Ibid. . If executor pays 20 5, of his own money 
For the tefator, and retains a horie of the lame vaiue, is is a good adminiſtration, and changes the 
property if it be by licence of the o:dinary, Br. Admin ſtrator, pl. 27. E. 4. 21. Per Choke. 


* — * 
But ſays quere;. for the reporter dau! bred. Pr. Executors, pl. 116. cites S. C. accordingly, that 


may p ezd plene ad aiſtrwit. Put the reporter doubted, and thought that it does not change the pro— 
Piead ; £- 8 
Fe:ty ; for a man cannot give to Himfeft; . the ordinary has no property in it. 


tor cane t retain ut ſupra wi; tout licence of the ordinary. Ibid. 

I: executors retain gonde to the value of 10 I. and pay 10 l. de prop riis, this ſhall not change the firſt 
g20ds of the teſtator. Br. Property, pl. so. cites 21 E. 4. 21. But ſhall remain in his hands as 
adiets, and ſhall charge lum. Br. Executor, pl. 6. cites S. C. 


[3- If a man be indebted to the teſtator, and the executors have 


debtor x recover, where the coſts amount to the 3 of the debt 
recovered, in this caſe they ſhall retain as their own goods. 
20 25 J. 4. 5 | 

n ed, that if an executor with his cu, pr oper Mones pay a 
| delt due by the te/ater, he may retain ſo much of the value of the 
teſtator in his hands. Mo. 2. pl. 3. Hill. 10 H.8. 7. 1k v. 
Spenſer. | 


5 


but muſt retain goods for the whole, or have the whole againſt 
the heir. Arg. PI. C. 185.0. Trin. 5 Mar. 1. in caſe of Wood- 
my v. Darcy. 

If the executor be talen a execution for the debt of the teſtator, 
1 may retain ſo much of the goods of teſtator, and it thall be 
accounted aſſets in his hands 3 per Periam J. Le. 112. pl. 153. 
Paſch. 30 Eliz. C. B. in cafe of Stamp v. Hutchins. 
D. 2. pl. 3. 7. Executor takes iu a bs gad, and gives anither in his g5wwn name {or 


a. Mae: _ the ſame ſum; he may retain. Mo. 260. pl. 409. Paſch. 30 Eliz. 
. Stamp Vs arching: 


3 I Gs S. Ce 1 8 | 
ne accarding'y. S, P. But if he compaun!s for leſs, the ſurpluſage ſhall be aſſets. Ooldſb. 79. 


A. 15, Hi 30 Elz. Auen. — But per Anderſon, it is otherwile of a promilc. For the bot 
4 is Let the:cb3 dich C . Ibid, 
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he may wcll do it by the licence of the ordi: ys which ſtands with conſcience and the law, and by this. 


But the execu- 


ot any gords in lein hands by awhich they bring debt againſt the 


Executor cannot retain goods for | art of the debt, and have ac- 
t::n againfl the ooxr for the reſia tor * cannot apportion his debt, 
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Erecutors, 


8. Executors oppcinted to. {ell land cannot retain this land and For their 


pay ſo much as it is w orth, and as much as teſtator appointed up- 


on the ſale. For it is both againſt the words of the will, and 
the intention of the teſtator. Jenk. 189. pl. 88. 


of goods the executors have an intereſt, Per Frowike. 


9. A. is a principal, and B. is ſurety in a bond. A dies, E. takes 
adminiſtration, the bond is forfeited; B. gives the creditors a 
bond in diſcharge of the debt. He cannot plead plene admini- 


ſtravit, and by ſhewing this matter be reliev ed, becauſe Ag joining 


avith the principal the debt became his cuwn debt. 4 Le. 236. pl. 373. 
Mich. Jac . 

10. Two men were bound jrintly in a bond, one as pr: 24 25 and 
the other as ſurety ; the principal died inte teflate, the /urity lach adninie 


 firation of his goods; and the principal having forfeited the bong, 


the ſurety made agreement with the creditor, and took upon him 
to diſcharge the debt; in debt brought by a ho the 
queſtion was upon Ban adminiſtered pleaded by the adminiſtra- 
tor, if by ſhewing of the bond, and that he had contented it with 
his own proper money, er he might retain ſo much of the 
inteſtate's eſtate 3 and it was adjudged that he might not; for 
Fleming Ch. J. faid, that by joining in the bond with the princi- 
pal, it became his own debt. Godb. 149. pl. 194. Nich. 5 Jac. 
in C. B. Anon. 

II. It has been adjudged that exccutor may retain for a debt 
due to him from teſtator 91 a {imple contra ; per Hale, Vent. 199. 
Paſch.. B. in caſe of Seaman v. Dee. 

E So far as the perſonal eflate goes, the a aminiſirator may pre Jer 
himſelf, but no further ; afterw: ds they can 01 ly ſhare with the 
other creditors, &c. 2 Chan. Cales, 55. Trin. 33 Car. 2. Gell 
v. Aderley. 

13. B. was bound as ſity for A. to C. and for B.'s indemnifi- 
cation A. aſſigned 1 B. a term for years and dies, and made B. exe- 
cutor ; J. 8. was a creditor to B. by ſimple contrac 5 and there 
being no perſonal aſſets left, A. having applied all them to the 
payment of his own debt, J. S. would have the benefit of the 
term for payment of his debt, ſed non allocatur, for that the exc- 
cutor may apply the perſonal aſlets one way Or other. 2 Vern. 36. 
pl. 29. Hill. 1688. Sprignel v. Delawne. 

14. If an action be brought againſt a ſpecial adminiſtrator and 
the adminiſtration determines pending the action, he ought to re- 


tain aſſets to ſatisfy the debt which is attached on him by the ac- 


tion; per Holt. Comb. 465. Hill. 10 W. 3. B. R. Sparks v. 
Crofts. | 


— 
265 
authority 
15 only 70 
{1} tic 
land. But 


in tlie caſe 
K<lw. 53. 9. 


Carth. 432. 
38. . but 

S. P. does 
not appear. 
2 

Ray m. Rep. 
265. S. C. 


but S. P. does not appear. 


15. Adminiſtrator may retain a bond debt again/t rent, but 
he cannot plead a bond debt due to another. 1 Salk. 326. 
Hill. 11 W, 3. B, R. Per Curiam in caſe of Gage or Gray v. 
Acton, 


3 16. A court 
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It was agreed 16. A court of equity 07/7 never 0/7777 1 retainer, and if there 
hat boch in 9 8 
7 dare equitable altets only, the executor out cht not To ret. ain to pay 


law and 
tauiry an all but only a proportionable part. Per Ld. Wright, Ch. Prec. 181. 
eaccul 1 Mich. 700. It JW de on V. 1 ryden. 


Mu etain 
fcr his u hole debt when i: egra. kat Wms.'s Rep. 225. Mich. 1715. Waring v. Danvers. 


If adminiſtration be granted to a creditor, and aſter rebel 
O the ſir of the next of kin, he ſhall retain againſt the rightful 
adminiſtrator... 1 Salk. 38. pl. 6. Paſch. 13 W. 3 B. R. Per 


Holt Ch. J. in caſe of Bia cbborough v. Da | | | 
7 266 18. . be ore marriage gave a bend to a tru/fee for his «viſe t9 
3 Ave her 1001. , ſbe ſurvived him, and after awas ind. bted by bond 19 LE 
porter at the B. in 120/. A. dicd and made his wite, who ſurvived him, exc- ; 
1 cutrix; it was ob Fried t nat the executrix Cannot-retain the 100 l. a 
de ter though ſhe might give > judgment to her truſtee on this ene |, but ] 
in cos that the right « of 7 re is <vhere the executrix caunot. ſue, and Pere 1 
3 of 22” ate EU . * dul n and oo EEE debt. „all be pa nid in ave— 1 
Juin, term kage, as had been often decreed by the Matter of the Rolls; but ˖ 
ze, Ld. Ld. C. Kin g he d, that hh in trictnek of law the executrix 4 
3 3 5 cannot retain in tins cafe, yet ſince it would be a vain thing for 8 
ee her to pay the 10501. to her own truitce with one hand and take it 2 
with this back with the other, there this bond in equity ſhould be the ſame 
mae to herſelf. Trin. 1725. 2 Wms.'s Rep. 298. Cock- 
roft v. Black. 
(M. a. 2) Pleadings in Retainer. 
An. 24. pl. IN debt by A. acainft B B. executs of {: BE pleaded plene admini- L. 
ery, S. Ce- 
an fer AV. 5 and in 0 vidlence P. He ed that HB, Lad 4 a far 772 7 „ SE 2 
Bencl. 11. Hit hands of the value 200 marks ; the defendant ſheaued how fe 
ple . C bad n 2 oo marks for the debts of leſtutur. Upon conſultation 27 
gos the with the juſtices of B. R. this was admitted for evidence in main— Pr. 
T int ated tenance of the iſſue of ſully adminiſtered; for it is tantamount. 22 
e 4 Mo. 2. pl. 3. cites 6 E. 6. Shelly v. Sar Ulle. | 
R. for ti their opinion, viz. Whether this is good evidence for the defendant without having pleaded this 8 
matter by way of bar (who aniwered that it was ® not; by which they proceeded further in the mat- Hi 
1.— 1. Que, if the word (not) $5uld not be onuitred ?] i 
up* 
2. A. was indebted by bond to B. in 251. and to C. in ol. A. doo 
makes D. his executor and dies. C. makes D. his executor alſo and g 
dies; D. may retain againſt B. for the 60 l. but then he muft plead Tb 
as of his election made before the action brought by B. 2 Brownl. 50. gift 


Hill. 8 Jac. C. B. Burdett v. Pix. 17 
3. An action of debt brought againſt an adminiſtrater, who 
pleads that the teſt tate was indebted to him by obligation, and that he 
retained the money in his hands 10 ſatisfy the debt. The plaintiff re- 
plies that the money was not due and payable to him at the time of the in— 
 teflate's death ; and that he tak adminiſtration after the day of payment ; 
and if the adminiſtrator had pleaſed, he might have took admini- 


ſtration before the day of payment ; and the Court held the de- 
fendant's 
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fendant's plea good, but he ſhall not have the forfeiture, Brownl. 73. 
—" 12 Jac. Grove v. Jourdain. 
4. Adminiſtrator defendant may give retainer in evidence or 
lead it at his liberty. Brownl. 75. Bond v. Green. 
5. On pleadiny, plaintiff demurred becaufe it“ did net appear 


- that adminij/; alien was committt fed to the d. fe; 1dant, and ſo Kod 10 


colour to retain; adjudged for the plaintitt, for the plea is inſuf- 


ſicient. 2 Jo. 15 Zo 10 1 . 3. E: ty erly Vs Ellfor 15 ; 
In debt againſt an executor be pieaded, that the *ftator was in- 
debted to him © a enditioned to pay reaty, and that at the time of his 


— 


* 7 2 * 7 
(lec cuhſe there qvas IR due for rent, ond Ha he bad m3 mire than 


601. aſſets 79 d pay it 7 th 1C 1] unt T I repli , that at the time Jp Foe tefla- 


PR 
tors death there ⁊bas but 30 J. due for EE; The Court held this a 
1h 


good re; Plication, thou? 1 penalty of the bond was forfeited at 
the time of the teſtator's dearh., Vent. 354. Paſch. 35 Car. 2. [ 265 ] 
B. R. Page v. Denton. For if a bond due to a ſtranger is for- 
ſeited, and this is pleaded by an exccutor, and that he hath not 
aſſets ultra, it is a good replication to ſay that the obligee would 
have taken part of his money in full, an 1d it ſhall be a bar for no 
more; and in the cafe above the defendant ought to take only his 
own due debt. And the Court ſaid that if men would plead their 


cauſe ſpecially, it would fave many a ſuit in Chancery. Ibid. 


(N. a) The Power of an Executor. ; 
[Or ; The Power cf a Feme Executris. ] 


EI. Feme executrix cann#t give the goods of the teſtator in pios uſus 
without the aſſent of the baron. 18 H. 6. 4.0 
[ 2. A feme cannot made ac quitte ce or releafe without her baron. 
27 E. 3. 82. b. admitted by uſue. Contra, 8 H. 6. 4. b.] EM 074+ 
— nmmn_ds 


Pr. Executor, pl. 157. cites 16 H. 6. Contra, that the rele:ſe of a feme covert executrix is a gu 
bar; fo of an infint executor. But Brook lays, guere of a teme covert. 
3 Wim 5 7 


2 entry executor may alien a term ; a . 520. by 
Hill » Eliz. in the cafe of Wes den v. Elxington, 
4. . gecutors may i the entry into the houſe of their eater 
upon the heir or ſucceſſor to take the goods of Xl bates; "if the 
— open. Br. euer, pl. 129. cites 21 H. 6. 30. 

„ admin; Ar on cd tim before the condition broken gives 8. C. c 
the = of the inteſtate, and after the condition 1s broken, yet the —_ nid 
gift! ſtands good. 6 Rep. 19. in Packman's Cale, cites wy 339- if he fells 
17 Eliz. and 34 H. 6. 14. a. b. G e 

teſtate, yet the ſal- Pp zaod , 


8. If executor ⁊uill not fell teſtator's goods at the value, or ſell un- 
der the value, he ſhall be charged, and the party hall demand 
the debt againſt him with an averment; but 14 upon a recovery 
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pn 


tet rr A. Ys 


. 


Wen 8 8 — — A 
——— — — —— ene OO OO OR 7" ra ater ans 4. * 


„ 


— — * . ²— “M 


— Raw 


n 


267 | Erecutors. 


acainſt executor the plaintiff has a fi. fa. to the ſheriff of teſtator's 
goods, and they pro defectu emptorum remanent, &c. and a ven- 
dition exp3nas is awarded, and the ſheriff tells them under the va- 
lue, the party has no remedy unleſs he does it by covin; per 
Frowike Ch. J. -Keilw. 64 b. Trin. 29 H. 8. 
. 6. Executor caunct deviſe the god. of the firſt teſtator, becauſe his 
: executor has it by title before the deviſe ſucceeded as executor im- 


calc of Pa- 
ram>ur v. mediate to the firlt teſtator. Pl. C. 526. a. Trin. 19 Eliz. Bran- 


Rodi nſon. 

Drin. ley v. Grantham. 
Law, Svo. 168. Roll. Rep. Arg. 140. 143. per Doderidge, cites Pl. C. be caſc, 
ſapra. 


Oro. E. 450. 7. Adminiſtrato or has the abſolute I of the goods in him, 


. Hill. : 20 
Pr 5 i and may give te g9ds to whom he will, and though the admint- 


28 Eliz. 
a 
Wi bn v. ftration is afterwards rev:ted by citation (but if on appeal it is other- 


Vackman, wile), yet the gift is not defcated ; but if the gift be by covin, this 


I Co : 
ee - ithall be void * by 13 Eliz. 5. againſt a creditor, but 1 it is good againſt 


the ſtatute the ſecond adminiſtrator. 6 Rep. 18. b. Hill. 37 Eliz. B. R. 
oy 3 a. 3. Pagkman's caſc. 

the admin;- 

firator has as abſolute a property in the goods as an executor who is in by the very will of the teſtator. 
Per Holt Ch. J. 12 Mod. 617. iu cate of Blackborough v. Davis, 


268 ] 


8. Executor , l:/ce fer li ? of a houſe has no intereſt in the houſe 
5 

but only @ Renee - in lawv to enter and take away the goods: 
S 

Yelv. 124. Hill. 5 Jac. B. R. in caſe of Sand ford v. Sutcliffe. 

9. Teltator $eqweathed a debt, which J. S. owed lum, 70 B. and 
C. executirs, C. proved the will, and rela 7 J. S. the debt. 
B. brought his bill, to which the releaſe was pleaded, which was 
allowed, and the bill difmiilcd, Nell. Chan. Rep. 56. anno 1649. 


Ache Ss v. Thomas. 


And yer 10. An exccutor cannot ev11v2 a term, but he Nall be charged 
'.. Keeling |. Z 

kc. for the rent if he has aſſets; for he is obliged to perform all con- 
ſo way: it tracts of the teſtator if he has aſſets, be the rent high or low, 
er. 127. Hill. 15 & 16 Car. 2. B. R. Hellier v. Caſebert. 


mall be 
charged in the detinet upon which the aſſets ſhall come in queſtion; ; and Twiſden agreed. bid 


d. 240. pi- 12% and Ibid. 265. pl. 17. S. C. a. judged, and contra to the Cale vi Overcon v. Sid- 
hall, a: reported in Walker's cafe, 3 Rep. 24. 

An executor that inte: meddles cannot waive a leaſe or any other part of the teſtator's eſtate, for he 
cannot aſſume the executorſhip for part and refute for part; but in caſe the land is not of more worth 
than the rent, it is a good piea to an aden ot debt in the debet and detinet, for he is to be charged in 
the detinet only; though when the rent is of leſ, value he may be charged in the debet and detinet for 
What is accrued in his own time, according to Hargrave's caſe. 5 Rep. Vent. 271. Trin 27 Car. 2. 
B. R. Bolton v. Cannon. Freem. Kep. 294. pl. 510. 5. C. it ſeemed per Cur. that an exe- 
eutor could not waive his tetm; for if he hag aſſets he Mould be charged de boni; teſtatoris, and the 
pronlts of tue lands are only aſſets to the rent, and only the furplus above che rent is aſſets to other debts. 


11. A. deviſed iool. to be laid cut in d purch 5 of lands, or 
etherwiſe to the beft advantage, and the intereſt thereo! to be paid to 
B. till a good purchaſe of ſome good leaſe, annuity, or rent-charge, 
ſhould 5 made therewith for B. during * life, but if he died be- 
fore ſuch purchaſe, then 500 l. to C. and cool. to D. On bill 
for her 500 l. defendant pretends the money was all /pent at law 
for B. whillt he lived and was under lis care, and otherwiſe Ny 

11S 


i dc. 3B oo heh 
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his benefit. Decreed the 5051. and damages ſince the bill to D. 
for that the defendant could not lay out the money in any other 
manner than ſuch as was direched by the will. Pin. Rep. 250. 
Paſch. 28 Car. 2. Corbet v. Franklin. 

12. Momies due on a contract for land any ſecured by bond. 
Vendor dies, and leaves three executors in trujt, and one of them de- 


livers up the band, aud tahes a new ome in his on name, and the 


name of his co-exccutors, and releaſes the articles, by which means 
5col. intereſt was loſt to the infant for whom the tr uf was. Fin. C. 
decreed the payment tobe made according to the times of payment 
in the firſt articles, and the ſaid executor and the vendee to be 
charged therewith notwithſtanding the releaſe. 2 Chan. Cates, 235. 
Mich. 2 29 Car. 2. Hilhard v. George. 
A. deviſed a term to his executrix fer life, and after 10 þ 

d. i” c. The executrix ed to the legacy, and a hi 
tzrm, though there was not want of affets, and died. Decreed 


the term to the daughters. Fin. Rep. 378. Trin. 30 Car. 2. 


Tomlinſon v. Smith. 
14. A. deviſed lands to B. 2 pay mrtgages firſt and then lepacier 


and makes B. executor. Executor mortgaged the lands 10 raiſe 


money to pay other debts of A, Th 10ugh debts are not directed to be 
paid by the will, but only mortgages and legacies, yet ſuch new 
mortgages ſhall take place of the legacies z per Finch C. Vern. 69. 
pl. 65. Mich. 1682. Brent v. Beſt & ab'. 

15. Some dies « owing are within the ſtatute of limitations, and 
the executor refuſes to plead the flatute. Ld. Sommers denied to 
vive leave to the reſfidu- ary legatee to make defence inſtead of the 
executor, and ſo enable him to bar. fuch creditors by pleading 


the ſtatute. Chan. Prec. 100. pl. 88. Mich. 1699. Ld. Caſtleton 


v. Fanſhaw. 


12694 


Equity will 
not compel 
the exe - 

cu tor to 
plead the 
ſtatute in 
ſuch caſe. 
Equ. Abr. 


305. S. C. 


16. Upon the death of a termor, reverſionen entered, and died 


fuſed. Afterwards adminiſtration de bonis non is granted. Per 


Cur. the ferm had an exiſtence as ſoon as the adminiſtration was 
granted, and the adminiſtrator may have a ſpecial action of treſ- 
paſs, ſs his entry nat tolled. 5 Mod. 384. Hill. 9 W. 3. B. R. 
er v. Andrew. 

7. The executor has ſuch immediate poſſeſſion of gods at a 
Fo of the teſtator's, that he may maintain hrt for them in 
his own name againſt any converter of them, and the damages re- 
covered ſhall be aſſets in his hands. 6 Mod. 18. Paſch. 3 Ann, 
B. R. in caſe of Jenkins v. Plume. 

18. As an exec N may ſell, fo he may mortgage, and the pur- 
chaſor is not concerned to ſee the efate cleared, though it was once held 
otherwiſe in caſe of a ſpeciſie legacy in the Houſe of Lords, which 
he ſaid was an hard caſc, id hoped would never happen again 


but if it did, he did not kn * how far that would be a precedent, 


but he cad not allow it in any other caſe ; per the Maſter of the 


Rolls. Trin. Vac. 5 Geo. 1719. 


19. Executor 7s no more than a fruſtee made by the teſtator, 


and has not the ſame right to the perſonal eſtate, as the heir has 


to 
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to the lands; for the heir is to ſit in che ſeat of his anceſtors; 
per Cur. 8 Mod. 126. Paſch. 9 Geo. in caſe of Goodright v. 


Opie. 


2.2} Proms to prefer one Creditor to another, 
or pay his own Debt lirtt. 


F all the goods are but 20l. and debts are due i two by obli- 
| gation, each of 20]. the executor may pay which of _ 
two he will. Br. Executor, pl. 172. cites Dr. and Stud. fo. - 76 
cap. 10. | 

2. Where an action is brought againſt an executor for a juſt 
debt, if the plaintiff fears he will confeſs a judgment to anther, to 
Gefeat him of his ſaid debt, he may move the Court, that the d: fendart 
may plead to his action in the ſame term, in which the plaintiff de- 
clared againſt him, and not be ſuffered 4 gain te by an imparlance ; 
per tot. Cur. 1 Bulit. 122, 123. Paſch. 9 Jac. Anon. 

3. Verba demand of a debt from the executor by one creditor, 
where there are other creditors in equal degree, takes not away 
the executor's pcwer of preference, where the debts are all pre- 

ſently due. Went. Off. Ex. 143, 144. 

4. An action was brought againſt an executor, and pending tha 
action, he precured anither to commence an action ageinſt him for a ft 
debt due and owing by his teſtator; and the executor gave Ivay 19 
the plaintiff in the laſt action, io obtain judgment befire the other, 

[ 250 ] which judgment he pleaded to the firſt action, and adjudged good, 
becauſe he has liberty to pay one debt beſore another; for though 


in conſcience all his teſtator's debts ought to be paid, yet there | 


may be ſome circumſtances which may make 1t ble to pre- 
fer one creditor before another; as it one lends money without 
uur) and Ar other with uſury; or if the debtee is very poor, 
and in ſuch caſe where the executor conſents to pay him firſt, it 
ſhall ncver be intended to be by covin. Sid. 21. pl. 3. Hill. 
12 Car. 2. C. B. Biundcvill v. Loverdall. | 
5. An executor or adminiſtrator may 17 many caſes ſuffer a "MW 
ment where he might have aviided it, and yet the creditors without 
remedy; as if debt upon a obs contract be brought againſt an admi- 
niſtrator or executor, aid he ſuffer judgment a. 54520 him, this judg- 
ment may be pleaded to other creditors; : and that hath been 0 
ruled in B. R. which was admitted by Pemberton. Freem. 
Rep. 256. pl. 271. Trin. 1678. C. B. per Cur. in cale of Drake 
v. Randall, 


But this 6. The executor of a teſtamentary eſtate has the power over it 


dene ws {q, as to alien or fell, as he ſhall judge necet Fary ; and if it be 
afterwards 


reverſed in ſold in prejudice of a Gori ac or refuduary legatee, they m- ay have their 
1 remedy againſt the exggutor, but not Alla ite glale in the hands 
of Lerds. 5 

. of a purchaſor. 2 Vern. 445. Mich. 1703. in caſe of Humble v. 

m——— The 


Matter of the Roils cited 3. C. but fa2 that be took it to have been Z To reſolve?, and that with 
| gi £at 
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zrrat reaſon, that the e where there are debts, may fell a term deviſed to another, and the de- 
viſee has no « ther rem ay but againſt the executor to recover the value if there are ſufficient ail: z to pay 
dehts; but he admitted, it an executer thould ſell for an under value „ Or to one who Nas notice 


that there are n ts, Or that ali are p: 45 this might be another conhderaticon, but it not being 10 in 


the preient cal he diimiſſed the bill. 2 Wms.'s Rep. 148. Lin Ens . CorBET, where 
the caſe was, that a ter mor d-vited his term to J. S. and made B. executor; and A. dying indebted, B. 
loid the term, and hie honour ald, that notice of the deviſe of the term was nothing; for the very na- 
ming him executsr 2 tice, 1 that it notice were any hindr-r.ce no executor could fell; and to ut 
a rurchaſor of a term to faite account of debts is not reatonable, and would ay an emdargo upon all per-. 
ſonal eſtates inthe bands of ex-caiots ant atminiſtrators, which would be attended with great Inconvent- 
ences, unleſs there is ſome particular trutt or a fraud in the cafe, it is impoii:ble to 1 but the faie of 
the perional eſtire when made by an executor muſt ſtand, and that the creditors Cann afterwards break 
in upon it. Fe: the Malter of the Rolls. Earn. Chan. Rep. $1. Paſch. 1740. ot v. Merirvmatte 


The law gives an executor, being a creditor; A prefer ence, 59 in ſuch 
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_ 33 
8. But true it 155 that CHancery Tv;ll H[ometimes interps/e, becauſe 
theſe powers may be an inlet to fraud. Ut 1 


. * . 1 / 
tit will never rale from the executor bins e this preference 


which the wi gives him. Per r Parker . Ut 8 pra. 
O. A. a freeman of London, poſſeſſed of ſeveral lenſehold houſes, 
4 72 e's MY will A 970 £4 e third of all his per jay 
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fc ld be litt g at his wife's death ; and having made his of e, 
trix, appointed J. S. overſce - of his will, giving him 1061. for his 
Care in ſeeing the will perfo rmed. She /ald a all the leaſes to F. S. 
te gverſeer of the qwill, The wife died, and the ſurviving child 
would have ſet afide this fale as purchaſed by one privy to the will [ 271] 
and eſtate, and in br. ER Ftruſt, and would have diſtinguſſhed 
this from the cafe of Ev „Coke; but the Court ſaid, that 
this was not Bron as . becauſe hea e nothing tpecitc, nor 
any Partieula leaſe, was deviſed to the children, as in that caſe, 
but 'only a third part of his p=ztonal eſtate in general. Per the 5 
i of the Rolls. 2 Wms. 's Rep. 150. Trin. 1723. Burting | 
. Stonard. 
11. A bond was put in ſuit againſt an executor who pleaded plene 
nunmingiraovt, that he ⁊ud a bz ud creditor himſelf, and "8 pard him= 
elf; on the trial it appeared there was an interlineation o 7 * col. after 
the bond vas executed ; fo at law the bond was intirely void. Now 
application was made, that though the bond be vor Tat law“, that 
it may be conſidered as good in equity for what it was really 
given. Ld, Chancellor ſaid, that this at moſt can be a charge by 


imple contract; for you yourſclves have deſtroyed its being as a 
bond, 
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bond, fo it is as if it never had been; and fo can be no bar to the 
payment of a debt of a ſuperior nature. Caſes in Canc. in Ld. 


King's Time, 24. Trin. 11 Geo. Anon. 


(O. a) The Power of Exec cutors, &c. among them- 


ſelves. 
ri teu have leaſe for years as executors, and one aliens the 
lo 7 . 
8. . ho ek this ſhall | bind the other, and all ſhall pats ; : for cach 


ene executor has the intire * power to ditpoſe of all, both being in poſleſſion 
iu right of the teſtator. 37 Eliz. B. R. agreed and adjudged. 


ene, and 
, PANNEL AGAINST FENX.] 


the other 
executor ſold jt to another, and adjudged that the executors did not take as deviſees, and fo to havs 


mnNet:cs, but that they took the term as executors, though as to ficeho!d land deviſed to them by the ſame 
will they took that as executors. Cro. E. 347+ pl. 1). S. C. held that the executors took not 
We term as a legacy but as exccutors. 


[2. R Parliamenti, 43 E. 3. Ne 22. the Commons pray 
that where a man makes ſeveral executors, and dies, and one «of 
the executors refuſes the adinimftration, that acquittances made by 
him who refuſed adminiſtration be not prejudicial to them who 
accepted adminiſtration, but ſuch acquittances be void.) 


ANSWER. 
[3. Let the law before this time uſed "_ this point be held 


bs kept.] 
T wo ex*- Surrender of a term by one exccutor is good for all. D. 23. b. 


cutors have " hath pl. 1.46. Cites 21 H. 7 Jo 250 b. 


a derm. 
One grants to a ftranger all that which to him belongs I be C ourt 3 chat the whole term paſſes, 


becauſe each of them has the entitc authority and intereſt in the term as executor 3 though of other 


Jointenants it is otherwiſe. - D. 23. b. pl. 146. Mich. 28 H. & Anon. 


S. P. per 5. Releaſe of a debt by: one ſhall bind the other. D. 23. b. 


de Ch. |. 
255 fi Y pl. 146. Yi arg. cites 4 H. 7. 4. b. 8 
was a gcod cauſe of equity againſt him that Wie Godb. 431, 432. pl. 496. Paſch. 3 Car. 
But by Jones J. there is nor medy for the other at the common law. Ibid. 432. Fer 
Hern, all ihall be bound by it. Coldib. 141. in pl. 54. A. takes goods out of the poſleſſion of 
ne Executor, releaſe by the other executor is a good pita, 3 Le. 28g. Arg. Cites 16 f. 7. 4» 


6. One ſhall not have account againſt the other. D. 23. b. 146. 
Marg. cites Fitzh. Executors, 21. 5 
[ 272] 7. They cannot make partition of gods, D. 23. b. Marg, cites 


H. 8. 22. | 
8.- Devaſtavit by one ſhall not make the other liable de bonis 


propriis. D. 23. b. pl. 146. Marg. cites Vet. Lib. Intrat'. 327. 


9. Gift by one & a land to a ſtranger, is good as to the parch- 


ment and wax, but not to the debt. b. pl. 146. Marg. 
cites Trin. 38 Eliz. B. R. Rulſock v. Nicholſon. 


10. A falſe plea pleaded by one executor, ſhall charge him only 


that pleads it. D. 174. b. pl. 21. cites 19 II. 6. 14 H. 7. 
57. 29. 23 H. 7. 8. 5 
ne 
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11. One executor waſtes, he only ſhall be charged de bonis pro- 


priis. * 2106. A. pl. 2 23. Mich. <> Eliz. 
12. Two executors bring debt. One 15 ſummoned and ſevered. 


The other proſecutes to judgment. He that is ſummoned and ſe- 
vered ſhall not be received to acknowledge alina ion of debt and 


damages recovered, becauſe he has not day, nor is privy to the 
judgment, but ſecluded of it, and yet his releaſe before judgment 
ſhall be a bar notwithſtanding the ſeverance, D. 319. b. pl. 15. 
Mich. 14 & 15 Eliz. Anon. | 
3. I'wo executors make part; ion of ſpecialties of teſtator; after 

one releaſes to the debtor a bond which by the partition belong to 
the other, the debtor having notice of the partition, yet Chancery 
gave no relief; but if the rejeate had bee got by coin for leſs 
than the juſt debt was, the debtor ſhould ſatisfy the overplus. 
9 620. pl. my. Mich. 42 & 43 Eliz. in Canc. Anon. 

If an action is brought again} one executor where ſeveral 
> ** he auimits the aurit "4 ud CC WY 'S the ac Zion, this all bind 
all the goods of the teitator as well as if they were all named, 
Per Hern. Goldſb. 14r. pl. 54. Hill. 43 liz. in caſe on Nec= 
ton & aP v. Gennet & al. +5 


(O. a. 2) What particular Intereſt he has in the 
Goods of the Teitator. 


O ODS which one has as exccutor are 427 
outlawry for debt, & & Cc. or upon conviction or attainder 
of felony or treaſon. Wentw. ON, Ex 85. 

2. If a villain had been made executor his lord could net tale tho/e 
goods which he had as executor, and for taking tuch goods or for 
a debt due to the teſtator the villain might have tued his lord, 
Went. Off. Ex. 85. | 

The goods of teſtator are 115 to e taken in execution for execu= 
ts debt, whether upon recognizance, Rat or judgment had 
againſt the executor. Went. Off. Ex. 56. 

4. Executor cannot deviſe the lands which he has as executor. 


Per Williams J. Arg. 3 Bulf. 7. Hill. 12 Jac. 


utorthip, and his executor ſhal have them 
— Elis. 


to his own uſe; but he may make a continuation of the exec 
@s executor to the ſt teſtator. Went. Off, Executor, 17, 1%. cites it as relulved Hill. 3 


5 fa evidence to the jury in an action of debt, it was ſaid by 
Dyer and Manwood, that if execut;rs grant omma bona ſua, that“ 
the goods which they have as executors do not paſs, and cited 
10 E. 4. b. by Danby. But the contrary was holden by Wray 
Ch. J. and by * Plowden in BRACEBRIDGE's CASE, P. 18 Eliz. and 
they denied the opinion of 10 E. 4. to be law, for by ſuch grant 
made by executors the goods of the teſtator do paſs. Le. 263. 


pl. 351. 19 Eliz. C. B. Ld. St. John v. the Counteſs of Kent. 


F- rfeited b y p 


Ibid. 708. 

Pleg8y,Hifl, 
27. 
. Goodall 


Judgmeat 
in ſuch caſe 
hall be give 
en againſt 
all. D. 23, 
b. Marg. pl. 
146. cites 


23 35-65 7. 


=_ 


For he has 
them nat as 
his own, or 


If dvivi- 
fliater 
grants OMe 
nia bona: 
tua, the 
gods whick 


he has as ad- 


miniftratur 
will pals, if 
he has no 
other goods. 


Per Holt Ch. J. Ld, Raym. Rep. 130%. Mich, 8 W in caſe of Hutchinſon v. Sue 86. 


ET] 1 - bps * 


6. it 


273 Erxecutors. 


6. If an exe —— rel. leaſe s all adhionc, ſuits, and demands whatever 
which he ba i for. any calye ra Per this extends only to ſuch as 
he has in his own right, and not to {uch as he hath as executor. 
Per Holt Ch. J. Show. Rep. 155. Paſch. 2 W. & M. in caſe of 
Knig ght v. Cole. i 


— * 
5 
guare bona Y catalla fra becauſe of tlie poſleſhon, : ind to may 
iervant; but i 7or tretpats 1 teſtalor 's line, the words are Que } 2 


run teſtateris. Per Holt Ch. J. 2 Show. 155. Paſch. 2 W. & M. 


. a) For what Debt of the Teſlator the Executor 
may e charged. 


Though no [I. A*? TION of debt les againſt the executor upon arrear- 


rot AC- a 58 

weric of ac a es of ace on! it EF 44e by the xtc leer himſelf of reccipts by 
. . ' > * 4 ws SE 

£4.72: te te ſtator. 7 II. As I 3+ b.] 

Exe<cutor of | 

ſuch receipts, yet he ſhall be charged in debt upon an account ſo mage of the gocds of the deceaſed if 

he has. Br. Executors, Pl - Ses I. O. Er. Dette, pl. 52. Cites 5. C. Br. Account, 

Þi- 25 cites . 


For audi- [2. So it = upon arrearages of account feund before auditors. 
— 7 * 11H. 6. 64. dubitatur; it ſcems to be intended auditors / 


Lagen of figned of A and fo is 11 H. 4. 92. becauſe teſtator could 
4 rd, but not wage his law. 4 H. 6. 18. 10 H. 6. 2 25. 11 H. 6. 48. But 
auf aur jf teſtator was found in arrearages of account before auditors who 


only s not 
ſukcient, were not oudit;rs Teithin the flatute of Ji ojenunſler, 2. but auditors 


czſein at common law, the executors {hall not be charged, becauſe they 


ſuch cle * - 1 
Far arg not auditors of record. 10 JI. 6. 25.0 
might w 28e his law. Went. OR. Evecutors, 117.vÄͤ²ãoc And becauſe auditors are made judges by the 


K2ute 77 2. Is the arrearages wich they have adjudged is a dit by record. Went. Off. Execu- 


tors, 128. 

S Br. Executys, pl. 53. En S. C. that it was demurred in Ne, whether executors ſhould be 
charged 1 in debt uw; an Grrear 'Z7'$% Facceunt of their teflator and tay 3, it ſeems clearly that they mall he, 
fer ke toads debicr of record, anc cus not wage * is law. Br. Dette, pl. 67. Cites . C: accord- 
mg, but that it was not judged. — WH; 2 „ ecutors, pl. 171. cites 8. . 

Br. Executors, pl. 163. Cites S. C. but not S. i, — herwiſe of guardian in ſoc. ge, he being 


out of the ature W. 2. 14. as he thinks, Went. Ott. Exccutors, 117. Marg. Cites 10 Rep. 103. 
12744 
Debt . [Z. The executor is not chargeable for debt due by teſtator - 


contract ot » - | 2 
e istegate on femple contract. 10 H. 6. 25.] 


does not lie againſt an adminiſtrator, adjudged per tot. Cur, Cro. E. 121. pl. 12. Mich. 30, 31 LIIz. 


B. R. Hugh hſon v. Webb. | 

The Court ex officio ought to abate the writ without exception of the party, and the defendant's p!:a 
takes not away the authority of tte Court, but they may avate it any time atter. Cru. E. 121. Hugh- 
fon v. Webb, cites 15 E. 4. 25. And. 182. pl. 2718. Anon. ſeems to be S. C. — But this 
caſe was denied to be law. Sid. 322. Paſch. 19 Car. 2. B. R. — And fee Vaugh. 99. in cal: of 
Edgcomb and Dee, the remarks by Vaughan Ch. J. 

Debt on ſümple contract hes againft an executor if he pleaſes, Per Hale. Vent. 199. Paſch 24 Car. 2. 


B. R. in caſe of Scamen v. Dec, 
Debt againtt adminiſtrator, and declared that iafiſtate wat indebted to . F. 1201. for wares fill, 


te became barirupts and thi: debt was Hud ty the plainti ff beirg a creditor by the commithore, „f 


barkrupt. Reſolved, the action did not ne; for that debt upon a ſimple contract lies not ag ai: n an 
erecutor or adminiſtrator, and that the alignment by the c ammif oners of bankrupt did 1 not alter the 
Law, but that againſt an aflignee wager of law did lie. It was avjuiged tor the defendant. Cr. C. 157. 
pl. 6. Paich. & Car. B. Re Morgan v. Green. Jo. 223. pl. 2. 8. C. adjudged per tot. Cur. 


tra: tie atlignee ſhall have no oils emed than the debtcee hiatelf bad, and this was by action of debt, 
or 


Q 


An executor may have fre e/Þr 7 ＋ er taking £9245 111 his time 


— @ 


9 


-n «© 


it 


* 


— 


Exccutoxs. = 274. 


Or act on on the caſe in the life of the debtor, and after his death by action ſur le caſe againſt executors, 
and. 10 the aſhg: ICC nia ay have action n on the cate but not debt. 

Action of deb* will not lie againft executor for debt upon ſimple cont act if the executor demurs to ity 
but affumpfit will. 1 Lev. 201. Hill. 18 & 19 Car. 2. B. R. Palmer v. Lawſon. Sid. 332. 
pl. 17 C. heid that the executor is not bound to uſe dilatories, but he may demur to it if he will, 
or he may anſwer to it if he will. Yet debt will lie if executor pleaſe, Per Hale. Vent. 199. 
Paſch. 24 Car. 2. B. R. Seaman v. Dee. 

Debt will lie on fimple contract. 1 Bulit, 153, Trin. 9 Jace. Strong v. 


[4. Regularly the executor ſhall vat be charged without ſpecialty Br. Admi- 


. | | niſtrator, pl. 
in any action where the tejtator might have waged his law. ꝙ Rep. 88. , 2 
. a” i% — 
Pixcnox's CasE, Becauſe cxecutor cannot wage his law of ano- C. but not 
ther's contract. 46 E. 3. 10. b. 11 H. 6. 48. b. Mich. 37 & 38 Eliz. e 
Þ 35 If TS 5. N he ette, pl. 
B. R. agreed and adjudged. GERMAN AGAINST RowLEs.] 167 1. fn 
the other ellitions cites S. C. but not S. P. diręctly, but only by way of inference. Where a 
man ſzaſes for life of the leſſee and the leſſee dies, action of debt lies againft his executors without ſpe- 
ciaity. Per Finch and the Serjeants. Br. Executor, pl. 33. Cites 44 E. 3. 42. — 80 upon a leaſe 
for years ; for where the teſtator cannot Wage his law the executor ſhall be charged. Ibid, === Cro. 


E. 425. S. C. 


By what Action. 


[5. 9 Rep. 87. Pixcuox's cas. By all the juſtices and ba- 
rons, that where the teſtator , a b5nd of 200 1. to him afſiumed 
ts pay it an demand, the executor may be charged in an action upan 
the caſe in Haim, becauſe the teſtator could not have . . bes 


law in this action thouch it be mixed with 2 treſpaſs, as the ac- 
D » 


tion ſays, yet non noritur cum perſona. Pl. C. 101. NorwooD 


AGAINST READ. , 15 E. 4. 16. and this agrees w1 ith 9 Rep. 87. 


PixcnoN's CASE. Delt does not he againſt en; eating and 


drinking of the teſtator, becauſe the teſtator in this action might 
have waged his law. 
[6.8 II. . 9 Rep. 87. b. The ſame law of a /inmer for 
his wages. 4 II. 6. 19. b.] 
7. 9 Rep. 88. A labourer within the ſlatute mall charge the ex- Becauſe ſuch 


ecutor CES teſtator could not Wage Bis law “. 2 H. 4. I4, b. ee e 
ompella 


4 H. 6, 19. B. 11 H. 6. 48. b. | by flatute 


to ſerve, and 


ſo could not wage his law. Went. Off. Executors, 12 1 againſt executors of N P. of 10 


marks, and counted that he w4s retained with the teſtator in the art of a limner by the year, &c. Per 
Marten, executors ſhall not be charged without ſpeclalty in this caſg; for there is a diverſity between 
this cafe and a common labourer, who may be compelle to labour in ſpite of his teeth, and his ſalary is 
put in certain by the ſtatute, and therefore there the maſter cannot wage bis law, and therefore the exe- 
cutors ſhall be charged; contra in this caſe, for here he is not C mprilable to ſerve, and therefore it is 
his folly that he had not taken ſpecialty of his fuary ; quod non negatur. Br. Executors, pl. $7, 
cites 4 H. 6. 19. 

But in caſe of ſervants not compellable, as waiters, &c. debt lies not againſt executors for their 
wages. Went. Off Executor, 121. So of chaplain, Br. Dette, pl. 187. cites 11 H. 6. 48. 


Br. Executor, pl. 163. cites S. C. 
Br. Dette, pl. 52. Cites 8. C. + Br. Executor, pl. 163. cites S. C. Per Chauntrell. 


[8. If A. by deed makes B. his general attorney ts retain ſervants, 


and he retains one, and after A. makes B. his exe-1tor and dies, the Fel. 925. 
— — 


ſervant ſhall not have delt againſt the executor for wages incurred 8 2 
in life of teſtutor, becauſe teſtator might have waged his law if ac- niſtrator, pl. 


tion had been brought againſt him notwithſtanding the deed. 13. cites 


46 E. S. O. but | 


noching is 


—_ 


i 
FF 


—— 
* 
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there ſaid of 46 E. 3. 10. (R. Are this, becauſe as to the teſtator it was 2 


. 


—* pu contract made by other hands.) ] : 
, - * . * 

the cafe is * (9. If the teſtator makes a contract and dies, and lis execrt;y 

thus, viz. by His decd ackmnow!#edges the contract, the action of debt lies againſt 


Debt again iim for this, though the teſtator might have waged his law in the 


ad miniſtra- G . . 
tors, becauſe action, for he might have denied the contract of which plea the 


= — executor is oufted by the deed. 46 E. 3. 11. adjudged 
* 11 Ki. 6. 48. b. without deed.}; = | 


ſelf by his 1 i 
deed indented retained the plaintiff to ſe de the inteſtate ſor 10 marks per ann. and becauſe it was not 


denied but that he had ailets enter mains, and that the detendant himſelf had retained the plaintiff, 


therefore it was awarded that the plain: ft recover his debt and had elegit. Brook ſays, quod mirum ! 
and it was debt in the detinet, &c. For id was faid, that the reaſon for why an executor or admini- 


Krator ſhall not anſwer upon a ſimple contract of the decealed without ſpecialty is, becauſe he cannot 


have conuſance of the contract, and now he has conuſance of the contract by his own retainer by his 
deed ; quod nota, tamen mirum ! tor thongh te has conufance of the contract, yet it may be that the 
inteftate has paid, of which the defendant cannot have conuſance. | 


132 10. If a ſervant be retained for a certain ſum to ſerve in war, if 
Jo Cites : 4 > = ow! . 
pl 3 the maſter dies, deb? does not lie againſt his executor for the ſa- 
Br. Execu- lary vithout deed. 2 . 4. 14. b.] 
tor, pl. 14 : 
Cites S. C. | N 

So for ar- [11. Action of dib lies againſt executor fer arrearages of rent 
rears after jneurred in life of leſſee reſerved upon leaſe for life or years. 


1 omg 46 E. Z- 10. auithout deed. T1 H. 4» 64. b.] 


executor * : 
never entered or agreed. Yelv. 120. Houſe v. Webſter.— S. P. by Markham Ch. J. becauſe in 
ſuch caſe the teſtator could not wage h:s law, and therefore the executor ſhall be cha ged. Br, Execu- 


tor, pl. 127. cites 21 Hf. 6. 1. 


Er FE. [12, In an action of debt againſt an executor for fees and 


* charges by him expended as ſolicitor of the teflator, in a ſuit againit 
the teſtator, if the executor pleads ne unque executor, ne unques 
adminiſlravit ut executor, and afterwards judgment 7s given againſt 
him, yet he may reverſe this in a writ of error; for it appears to 
the Court that the action does not lie againſt the executor, and 
the plea aforeſaid has not confeſſed the contract. M. 37, 38 Eliz. 
B. R. Adjudged in a writ of error, GERMAIN AGAINST ROoWLEs.) 

13. Detinue was brought by a feme againſt the executcr of her ba- 

ron of the moiety of his goods by the cuſiom, and well. Br. Executors, 

pl. 128. cites 17 E. 3. 17. | | | 
14. Note per Davers, that where debt does not lie 2%. a 


ſimple contract againſt executors, yet if the creditor was in debt to 
the king he ſhall have % minus in Scaccario of it by the common 


uſe. Br. Executors, pl. 176. cites 11 H. 7. 26. | 
Br. Dette, 15. Debt againſt executors upon tally of their teftator ſealed dritten 
p GO by words, that the teſſater had put his ſeal to it to pay 20 l. and two 
; ſeatches auere in the tally, and it was awarded that the plaintiff take 
nothing by his writ ; and per Skrene the reaſon is, inaſmuch as 
the writing may be put out by water, &c. and a greater ſum 
written, &c. Pr. Executors, pl. 60. cites 12 H. 4. 23. 
16. Executors ſhall be charged in debt of the exceſs which their 
teftator lord of D. had received of his bailiff found before auditors 


aſſigned upen account, and auditors alligned by the exccutors after 
_ the 


: land 


20 01 
charę 
graſs, 
per I 
Mich 

20 
ar ca 


to hy 


the te 


Ve 


Executors. 


the death of the teſtator. Br. Executor, pl. 159. cites 


10 H. 6. 24, 25. 

17. If Armor be in arrear of rent, and makes executors and dier, 
and the execrtors occupy, they fhall be charged of the arrears ; but if 
they waive it and do not occupy, then e contra. And ſo fee that 
the termor himſelf cannot waive, but the executors in whom no 
folly 18 nay Wave ; per Aſcue J. quod nota quia nemo dedixit, 
Br. Waiver de Choſes, pl. 10. cites 21 H. 6. 24. 

18. And it is ſaid elſewhere, that where a man takes land for 
years, rendering more rent than the land is worth, and makes exe- 
cutors and dies, if the executors waive the land they ſhall be dit- 

charged of the rent; contra if they occupy. Br. Waiver de 
Cholſes, pl. 10. cites 21 H. 6. 24. 

19. So of allet who takes ſuch leaſe, his ſucceſior may waive 
it. Br. Waiver de Choſes, pl. 10. cites 21 H. 6. 24. | 

20. Debt againſt executors cf goods fold to the teflator, the attor- 
ney was demanded, who, ſaid that he would avow the ſuit ; by 
which Littleton awarded, that he take nothing by his writ; for 
2vhere the teflator might have waged bis law, the executor ſhall not 
be charged, and ſo ſee judgment ex officio without demurrer by 


the defendant z quod nota. Br. Executor, pl. 80. cites 15 E. 4. 25. 


21. If a creditor of the king ſhews tally of the Excheguer to the cuſ= 


tomer or comptroller, who dies, this thall charge his executor as 


well as the cuſtomer or comptroller himſelf. Br, Executors, 


pl. 157. cites 2 H. 7. 8, 9. and 1 H. 7. 17. 

22. Debt lay againſt adminiſtrator for money paid by plaintiff to 
inteſtate 10 traffic 2vith for plaintiff, and this ſigniſied by ze of 
inteſtate. D. 20. a. pl. 118. Trin. 28 H. 8. 

23. The words of a leaſe are, that it ſhall not be lawful for 
leſlee to ſell, give, or grant his term aforeſaid, yet executor ſha!l 
not forfeit. D. 65. b. pl. 8. Mich. 3 E. 6. | 

24. If A. covenants with B. to put his fon apprentice to C. or other- 
ſe that the executors of A. ſhall pay B. 20 l. and A. does not put 
his ſon apprentice to C. but dies, B. thall not have debt againſt 
the executors of A. for it cannot be a debt in the executor where it 
was none in the teftatr ; adjudged. Cro. E. 232. pl. 2. Paſch. 
33 Eliz.. Parrot v. Auſtin. | 
25, In all cafes where any price or value is ſet upon the thing 
in which the offence is committed, though he that did the offence 
dies, the executors ſhall be charged for this offence; as in the 
prineipal caſe of an information for cutting 100 oats growing en the 


and of the queen to the value of 1001. or if it were for the taking of 


20 of the queen's beaſts of the value of 201. the executor ſhall be 
charged. But when the action or information 1s. for ſpoiling of 
graſs, &c. ad damnum, &c. the executor ſhall not be charged; 
per Manwood, which was agreed for good law, Sav. 40. pl. go. 
Mich. 24 & 25 Eliz. Sherrington's caſe, | 

26. The teftator retained an attorney f C. B. to profecute a ſuit in 
that court. Reſolved that an action will lie for his fees which be due 


to him in that ſuit againſt the executor. of the teſtator, becauſe 


the teſtator in ſuch cate could not wage his law ; but or monies ex- 


Vor. X . | pend, od 
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Cro. E. 4 50. 
pl. 4. Hill. 
38 Elis. 
8. C. held 
accordingly 
as to the 


fuſt point 
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3 : pended in ſuits in other courts by the attorney, the action will not les 
uſtices, but 5 8 8 i 17 

dos. bted main. | | | 

thereot, Se 

and afrerwards, Paſch. 3MEiiz. they held their opinion, that for thoſe fees in other courts the action 
lay not, and fo the wiit was abateable in toto, and uled that judgment be reverſed niſi, &c. 


27. Action grounded on a ,imęle cortratt lies not againſt execu- 
tors unleſs upon aiſumpũt for a debt due or owing by the teſtator 
himſelf, and not upon ſuch a collateral matter as the forbearance 
of the debt of another. See Owen, 57. Trin. 37 Eliz. Gowood 

1277 v. Binks, and cites the caſe of Jordan v. Harvey. 5 


1 28. AMumgſit was brought again? an executor upon a promiſe of 
bive Ro. the teftator to pay 100 l. in confederation of the marriage of his daughter 
theram, when required; the defendant pleaded non afſumplit, and judg- 


Se C. ud ment was given in B. R. for the plaintiff; but upon error brought 


iu 5 . g 6 i 
. in Cam. Scacc. the judgment was reverſed, for tliat the action did 


al te juſ- not lie againſt the executor. Mo. 691. pl. 954. Mich. 27 6 
tices preter 38 Eliz. Rotheram v. Stibbing. | 
Clerk; and | 
Anderſon ſaid, that the reaſon wh debt lies not againſt executor on the contract of the teſtator is, be- 
exuſe the law does not intend that he is privy thereto, or can have notice thereof, and he cannot ware 
bis law for ſuch debt as the teſtator might, and when debt will not lic, it is not fit that this action upon 
2 bare promiſe ſhould tie him; for it Fands all upon one reaſon; and if theſe actions ſhouid be allowable 
it would be very miſchievous. Idid. ſays, Note that the ſame term the like judgment was given 
berween GartGGs AND HErxovsr, in an ation agairit an adminiſtrator on a promiſe of the inte{tate's 
to pay monies, &c. S. C. cited Mo. 691. as adjudged, and judgment reverſed accordingly. — 


Cro. E. 459. pl-2. Hill. 38 Eliz. SERIE ve Rogsx, S. P. and judgment in B. R. reverted in 


Cam. Scacc. accordingly. | 


"EE 29. A man by his will deviſed 407. 79 bebe infants equally, T he 


8 executrix delivered the money to one to avhom the defendant was executors 
* * - 


S. C. ad. tho made a bill ſealed, teflifying that he had received the 40 l. to the 
judged.— wfe of the infants. One 7 the infants died inteiate, His adminiſtra- 


8 tor brought debt againſt the defendant the executor of the bailee, 


only a tranſ. It was adjudged the action was maintainable, and the ſpecialty, 
larion of although it was not made to the infants, yet it was a ſufficient 


1 teſtimony of the debt on which the executor is chargeable. 
pl. 6. Shaw Mo. 667. pl. 914. Hill. 42 Eliz. Shaw v. Norwood. 


v. Nor- 


wood, S. C. agjudged. 


Ow. 127 S. Co adjudged, 


Noy, 43. 30. Debt fer a relief was brought by the executor of the rd again}? 
St, John v. 5 | Jy h a | 8 a = 
Bawdrip, be executor of the heir who was to pay it; and adjudge for the 
S. C. ad- plaintiff, Cro. E. 883. pl. 17. Paſch. 44 Eliz. B. R. St. John 
jzdged tor 5 rin - ; 
the plaintitf, v. Brand 8 

aud the judgment affirmed in error. 


S. P. yea 31. Aſſumpſit does not lie for debt by fmple contract due by the 
TR teſtator againſt executors. Yelv. 20. Mich. 44 & 45 Eliz. B. R. 
Lhe mot Side . Morley. | 

pe ce er | a : f | 
tung, viz meat and drink, which binds even an iBfant to payment, yet will it not charge an executhr 
nf one of full age; but this is meant where the contract is only by word. Went. Off. Ex. 120, — 


M.. 433: Pl. LY. 3. C. & S. P. held by thy greater opinion in the Exchequer Clambers 


2 | . 


4 wed =_ a Ma 88 mim, 9 


TH DJ 


4 


teſtatar' st goods, The writ vas brought in the debet & detinet, and 


— 
100 


32. A. brings debt againſt the executor of B. upon the teflater's 19 Rep. 2. 
a/Jumpſit to pay a certain ſum of money, which neither he nor his SE "cog 
executor has paid. Reſolved by all the juſtices of England that Coke Ch, 
the action well lies. Jenk. 290. pl. 28. cites 9 Rep. 86. b. Mich. J. as ad. 


judged, that 


9 Jac. B. R: Pinchon's caſe. e age 


8 the caſe lies agaiult the executois, &e. 


3% © promiſe be broken in life of teftator, be it for debt or colla- 


teral matter, yet the executor is liable. Roll. Rep. 266. pl. 39. 


Mich. 13 Jac. B. R. in cate of Sander v. Eſterby. 

34. In debt again}? executor of leſſee fer years fer rent arrear, the 
exccutor pleaded, that he never agreed to the taking of the term ; but 
the plaintiff had judgment; for inaſmuch as he took upon him the 
office of executor he cannot refuſe the term. Lat. 261, Arg. 


Hill. 15 Jac. C. B. Rot. 3068. Heydon v. Hudſon. 278 
35. Debt for rent againſt an executor upon a leaſe made to the teſ/a- 3 SED 
: \ILou'e v. 


ter for rent incurred after his death. The defendant pleaded, that Menge 
after the death of the teſtator he relinquiſhed the poſſeſſion of the land, S. C. ad- 


and did not intermeddle therewith, and had adminiſtered all the 3 "wt 
the plaintiffs 


2 Rol 
adjudged good. 2dly, Reſolved, the executor could net wave the Rep. 131. 
"ME; : 3 J „ * 8 

Palle Mion unleſs it pad been ſpecially alleged that the rent avas greater 11%. 
than the value of the land, for then perhaps, by ſpecial pleading of S. C. all the 
it, he might be difcharged of it. Cro. J. 549. pl. 10. Mich. juftices 


azreed that 


17 Jac. B. R. Mawle v. Cacyffyr. er 


cannot waive the term and leaſe; but that notwithſtanding this waiver he ſhall be charged with the 
rent; and by Haughton J. admitting he may waive this term, yet he ought to give the eſſor notice of 
the waiver of it; and by Montague Ch. ]. if therent is more than the land is worth, the executor might 
have pleaded it, and in ſuch {ſpecial caſe by his waiver of the term and leale, be might haye diſcharged 
himſelf of the rent. 


36. Debt againſt an adminiſtratar, who pleaded that the ir:teflate 
acknowledged a judgment to him for 15001. and died, and that he re— 
rained goods to that value to ſatisfy himſelf, and that he had not aſſets 
ultra more than 40 . It was moved, that he ought to plead the 
general iſſue, and give this matter in evidence; per Hobart, Je 


may give this in evidence, or he may plead that the judgment is not ſa- 


tisfied or defeaſanced , but we may not compel him to change his 
plea unleſs he will, Win. 70. Hill. 21 Jac. C. B. Bacon v. 
Weſton. | < 

37. Executors may be charged for debts and damages recovered 
againfl teſtutor, and debts by recognizance. And ſo alſo for debts 
by ſtatute merchant, though Ld. Brook thought the contrary. 


Went, Off. Ex. 117, 118. | 


38. So of iſſues forfeited, fines impoſed by juſtices at Weſtminſter, 


or at allizes, quarter- ſeſſions, commithoners of ſewers or bank- 


rupts, by ſtewards in leets, & c. For all theſe are debts of record 


which cxecutors ſtand charged withal. Went, OX. Ex. 117. 
39. It ſeems that the executor is /iave in all caſes ⁊ubere te/tator 
could not have waged his law had he been ſued in his life-time. _ 


Sce Went. Off. Ex. 118. 120. | 
1 X 2 40. Executor 
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40. Executor ſhall be chargeable for money due to a gaclr by a 
priſon ooo þis diet, becauſe it is for the public good to have pri- 
ſoners ept, which cannot be without affording them victuals. 


Went. Off. Ex. 121, 122. 


41. If one has an excheguer order to receive 155 of ſome officer 


of the crown, and delivers to one of them who has mone y of the 
king's then in his hands, but dies without paying the ſame, his 
executor thall be chargeable with payment . Went. Oit. 
. 122. 

42. . executor ſhall not be charged with a treſpaſs com mitted 
by the teſtator. Toth. 151. cites 3 & 4 Car. Holland v. Owen. 

43. Covenant was brought again the executor of the leſſee for non- 
payment of rent upon an expreſs covenant. The defendant plead;, 
that before the rent became due he aſſigned over to F. S. The plaintiff 
demurs. It was ſaid by the Court, that though the defendant had 
aſſigned over before the rent became due, yet he might be charged as 
executecr upon the 2 covenant, brit he could ut be charg ged as 
aſſignee, if he aſſigned over b:f;re the rent became due; and here the 

laintiff hath election either to charge him as aſhgnee or executor, 
and having charged him as executor it is no plea; for as he might 
have charged the teſtator upon this expreſs covenant after aſlign- 
ment, ſo he may the executor, but then judgment ſhall be only 
de bonis teſtatoris. Freem. Rep. 377. pl. 489. Mich. 1674. 
| Jenkins v. Hermitage. 

[279] 44. If a man deviſeth a term fer years, being greatly indebted, and 
net leaving aſſets, and the executor fonts to the legacy, and the de- 
wvijee re, a crediter, that hath a Judgment de bons teſlatoris, cannot 
take this term in executi;n by averring that this afſent of the executor 
aras per fraudem ; but he muſt take advantage of it by way of de- 
vaſtavit in the executor. Arg. Freem. Rep. 465. pl. 636. Trin. 1678. 
in taſe of Knight v. Peachee. 

45. An adminiſtrator pendent? lite of a will is liable to actions. 
2 Show. 69. pl. 54. Trin. 31 Car. 2. Impey v. Pitt. 
46. A ſcire facias lies again? executor of bail. 2 Show. 3 10. 
pl. 321. Trin. 35 Car. 2. B. R. Anon. 


toteftate 47. By 1 Fac. 2. cap. 17. u admin hrs! ſhall be ted to account 


was a debt- 
3 etherwiſe than by inventory, but in i beh alf cf @ minor, or by a creditor 


contract, but r next of kin. 


more than | | 
fix years were elapſed, Adjudged that the perſon to whom be was a debtor is creditor within this act 


to compel the adminiſtrator to account; for it is a debt though barrable by the ſtatute of limitations, 
and ſo a prohibition moved for to the ſpiritual court was denied. Le. Raym. Rep. 232. Trin. 9 W. 3. 


Wainford v. Barket. 


48. An adminiſtrator muſt give bond to the ſheriff of the penalty 
of gol. for his appearance at the return of the writ, and the ſheriff 
is not obhged to diſcharge him on the attorney's promiſe to ap- 
pear, but if an attorney of this court, or of C. B. do make ſuch 
Rich. the Court will compel him to perform it. Cumb. 299. 

ich. 6 W. & M. in B. R. ES, 


49. On 


Executors. 
49. On a trial before Holt Ch. J. in debt fer rent, he held that 


an adminiſtrator is chargeable as agnes for the time he enjoys 
it, and is in poſſeihon. Show. 348. Patch. 4 W. & M. Buck 
v. Barnard. | | 

co. In an aim againſt a teſſutar upon a ſimple contra, there is 
an interlocutory judgment given and writ of inquiry awarded, but 
before final judgment given the party dies. Judgment is entered 
up againſt him purſuant to the ſtatute 8 & W. 3. cap. 10. Per 
Cur. B. R. this is a judgment in the teſtator's time, and ſhall be 
paid before bonds. 1 Salk. 42. pl. 12. Paſch. 3 Ann. B. R. 
Veiton v. James. | 

$1. 4 & 5 Ann. 16. makes adminiſtrator of guardian, bailiff, re- 
cel ver, jointenants, and tenants in commyn, tiabie to account. 

52. Tenant fer life aud remainderman join in mortgage of lands, 
and they both c:venanted and gave bond 79 pay the money; the 
tenant for life dies. Lord Cowper ſaid, if remainderman pays 
the money and takes up the bond, or gets the covenant aſſigned, he 


may prefer his bill againſt the executors of the tenant for life, but 


not elſe. G. Equ. Rep. G9. Patch. 7 Ann. in cate of Hunger- 
ford v. Hungerford. 5 

53. Attorney having delivered ub deeds to an executor, which he 
2vas not obliged to do till his bill was paid, which deeds æuould be of great 
ſe to the executor in ſeveral ſuits that wwere then carrying on, the exe- 
cin having changed his attorney, this is a ſigſicient conſideration t9 
make the executor liable for the full demand, whether aſſets or 
not. MS. Tab. January 27th, 1719. Ducheſs of Hamilton v. 


| Tncledon. 


54. An huſftand voluntarily, and aſter marriage, allows the 
wife, for her ſeparate uſe, to make profit of all butter, eggs, pigs, Poul 
try, and fruit, beyond what is uſed in the family, out of which the 
Wife ſaves 100 l. which the huſband borrows, and dies. The Court 
will allow this agreement, to encourage the wife's frugality, and 
the wife ſhall come in a creditor for this 1001. eſpecially there being 
no detect of aſſets to pay debts. 3 Wms.'s Rep. 337. Mich. 1734. 
Slanning & al v. Style & al. | 


(P. a. 2) Where an Exccutor ſhall pay Cofts. 


wy AN adminiſtrator brought accornt againſt B. ſuppofing B. 


| to be receiver to his inte/ate, and before count made A. was 
by virtue of the ſtatute 23 H. 8. becaule A. did not ſuppoſe the 
defendant to be his receiver, but receiver of the inteſtate. Bendl. 19, 
Paſch. 28 & 29 H. 8. Allen v. Allen. 25 5 

2. In afſumpſit brought by the plaintiff as adininiſtrator of J. S. 


upon a promiſe made to the teflator ; after iſſue joined, the plaintiff 


was nonſuit. Coſts were praycd for the defendant, upon the ſta- 
tute of 8 Eliz. which giveth coſts againſt him who ſueth malici- 
ouſly ; but the Court denied to give coſts, for that it cannot be 


A 3 ſaid 
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b. pl. 4. S.t. 


- 3 : x in totidem 
mnſuited. B. cannot have his coits adjudged to him by the Court, verbis. 


Rr I 


1 


| Euxecutors. 
faid to be uſed maliciouſſy being for another, neither can it be 
known but that the plaintiff had colour to ſue. Cro. E. 69. pl. 21. 
Mich. 29 & 30 Eliz. Ford v. Roll. 
3. In afimm#/it by adminiſtrator upon a promiſe made t the teſla- 
tor, he was jj; the Court would not give coſts. Cro. E. 69. 
| pl. 21. Mich. 29 & 30 Eliz. B. R. Ford v. Rolls. | 
Nov. 64% 4. Where they bring action in their gun rights, as upon con- 


= rag verſion or treſpais made to them, coſts thall be paid, fic dictum 
\ #0 . . 1 78 . 
S. P. held fuit. Savil, 134. pl. 211. Paſch. 36 Eliz. Drake v. Royman. 
accordingly. 1 a : : | | . 

— Bur otherwiſe where they bring action as executors or adminifrators in right of their teſtator, 
Cc. as de bonis atportitis, by the ſtatute 4 E. 3. Ibid. Action upon river and cre ſin of 
£5 «7s of the in'eftate, The time of the converſion being ſuppoſed after the adm niſtration cemmitt. d, ver- 
dict being found againſt the piaintiff, the queſtion was, Whether the plaintiff ſhould pay coſts ? And 
reſo ved that this ation being grounded upon the converſion in his awn time, and not in the time of the 
inteſtate, was as his own proper action; wheiefore he ſhould pay cofts. Cro. C. 219. pl. 3. Trin. 
„Car. B. R. Atkey v. Heard, Jo. 241. pl 6. S. C. according. — 2 Show. 342. pl. 359» 
Patch. 36 Car. 2. B. R. Blackway v. Betton, S. P. ruled accordingly er tot. Cur. 2 Ld. 
Raym. Rep. 855. Arg. cites the caſe of Atkey v. Reard, and admitted per Cur. for in that caſe the 
plaintiff might have ſued without naming himſelf executor it the goods were oncę in his poſletiton, 


5. Debt again? an executir upon an obligation made by þis teſs 
tator. The plaintiff was nonſuired. The defendant had coſts by 


order of Court. Otherwiſe it is where an executor is plain- 


tiff, and is nonſuited; for it cannot be intended that it was con- 
ceived upon malice by him. Cro. E. 503. pl. 25. Mich. 38 & 
39 Eliz. in B. R. Fetherſton v. Allybon. 

6. In debt aggiuſt barn and feme, as executors, c. they plead 
payment by the teſlator, and upon iſſue it is found againſt them, and 
judgment quod recuperct debitum de bonis teſtatoris, and the 
coſts and damages, &c. And if not, then the coſts and damages 
de bonis proprits. And in error it was held to be a good judgment, 
although a feme covert cannot have goods in her own right; yet 
the may have them as cxccutrix. And ſo judgment athrmed. 
Noy, 125, 126. Anon. 1 | 

7. It was adjudged by the whole Court, that in thoſe caſes 

where an executor is plaintiff, touching things concerning the 
taltament, and is nonſuited, or the verdi paſſes againſt him, that 
te ihall not pay coſts upon the new ſtatute 4 Jac. for the ſtatute 
ought to have a reaſonable intendment, and it cannot be preſumed 
to be any fault in the executor who complains, becauſe he cannot 
have perfect notice of what his teſtator did, and ſo it was reſolved 
| by all the judges of C. B. Brownl. 107. Hill. 7 Jac. Anon. 

(281 8. Executor declares for goods of teftator's taken out of his poſ- 
| ſeſſion, but on evidence they appear to be his own goods. He thall 
be nonſuited and pay coſts; per Holt Ch. J. 6 Mod. 94. 


9. If a man dies inteſtate, and Fe lo ꝛbhem the adminiſtration ap- 


pertains is ſued by others which pretend to he adminiſtrators, and ſen + 
rence is given againſt the right admini/trater, and coſts given againit 
him, the cots /ball not be of the proper gouids of the adminiſtrator, but 


cf the goods of the inteflate ; as the coſts which are ſpent in the 


ſpiritual court, for the probate of a teſtament, ſhall be only of the 


goods of the teltator z per Hobart Ch. J. Winch. 11. 19 Jac. 
Anon, % : | 
10. If 


boa ty Fro ow o©® a 
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10. If executors are nonſuit, or judgment gi ven againſt them upon 


ven nds 


4 a verdict, they ſhall not pay coſts within the ſtatute of 23 H. 8. | 
Y or 4 Jac. and fo is the conſtant practice, for the /atute ſpeaks of | 
. any contract or ſpecialty made with the PlaintsF, or between the plain- |: 
tiff and defendant ; and the executor brings an action upon the con- & 
P tract of another. Winch. 70. Hill. 21 Jac. C. B. agreed in caſe b 
2 of Trchern v. Claybrook. i | - 
5 11. If executers have a leaſe te r years, and they demiſe it rendering t 
rent, and for rent arrear they bring an action, it [hall be in the debet | 
ond detinet, and they ſhall pay colts if they be nonſuited, and yet l 
© their title is as executors, but it is founded upon their own contract, 
of Hut. 79. Hill. 1 Car. in caſe of Townly v. Steele, 
4 12. So if they bring an action of ?re/paſs for the taking of gods 
he zb hich came to their paſſeſſion, which goods were, in truth, rortiouſly 
1 taken by the teſtator, and died poſſeſſed thereof, and they being non 
4 ſuited they ſhall pay coſts; and executors in actions brought 
he _ againſt them ſhall pay colts, and if they have no goods of the 
teſtator it ſhall be de bonis propriis. Hutt, 79, Hill, 1 Car. in 
caſe of 'Townly v. Steele. 
fe 13. An Englith 2% was preferred 46 be relieved againſ? a bond en- 


#4 tered into by the plaintiff to the defendant's teſtator, upen an agreement 


925 e the teſtalor's to ſave the plaintiff harmleſs againſt others. It was af- 
5 terwards ordered that the executor here being a defendant thould 
1 not pay coſts, becauſe it is without a precedent, and that it was 
TI no reaſon to give coſts in Equity becauſe the law allows coits ; 


4 for that an executor cannot plead the recovery at law in excuſe of | | 
l aſſets. Hardr. 165. Hill. 1659. Twiſleton v. Thelwell. 
14. Twiſden conceived executors ly liable by 13 Car. 2. 5 hay 


— double coffs, but net within 3 Fac. unleſs debt be brought againſt him cn 
wy the firſt judgment, «which he has by devaſtavit made his own debt, 
way which the Court agreed. Keb. 716. in pl. 42. Paſch. 16 Car. 2. 
d, B. R. in caſe of Webſter v. Bar. | | 
es 15. The Ch. J. on conference with all the judges at Serjeant's- | 
50 inn, delivered the opinion of the Court, that on judgment de honig 
A zeflatoris an executor that has no aſſets ſhall not pay cofls of damage. 
9580 clear, but this follows the principal debt, whereupon they ordered 
ay ſo much as was afleſſed for damage clear to be delivered back b 
25 the ſheriff out of execution. 2 Keb. 275. Pl. 36. Mich. 19 Car. 2. 
* B. R. Upton v. Noell. | 
. 16. An adminiſtrator brings debt nn an oiigation. The defend- 
5 ant pleads payment to himſelf ; upon which it was found for the de- 
al fendant. Coleman prayed that he might have coits, as where an 


executor brings an action tur trover and converiion in his own 
| time, and found againſt him, it was ruled in Arkiss's cafe, | 
© Cro. E. that he ſhould pay colts, and here of his own knowlede 
he had no cauſe of action, the money being paid to himſelf ; but 


117 the Court reſolved that there ought to be no coits in this caſe, for 

* the action of trover in his own time might have been brought in 

3 his own name, fo it was needleſs to name himſelf execntor or ad- 7 282 | 
"ih miniſtrator, but the ation here is merely in right of the inteſdate. : 


Vent, 92. Trin. 22 Car. 4. B. R. Anon. 
| | | ©; eu 
p If * ; + g 8 > 
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17. Executor or adminiſtrator t ſhall not pay coſts, thougl 
for a tort dine in their own time. 3 Lev. 60. Trin. 34 Car, 2. 
C. B. Maton v. Jackſon. : | | 

18. Lady Pye executrix to her huſband found a fatute of 2500/. 
againſt the duke of Norfolk, &c. Upon her ſtirring in it, a deed 
of covenant was fhewn to her counſel, and afterwards thewn in court 
for the delivery of the ſtatute up; however the proceeded and 
brought in a croſs-bill, and put them to as much trouble as ſhe 
could. Upon the hearing it appeared 7hat rh» flatute war ſatisfied, 
and ordered to be vacited, not aſſigned, and the ordered to pay 


coſts, not as to oblige her perſon, but out of the eſtate. Skin. 85. 


pl. 2. Hill. 35 Car. 2. Lady Pye v. Duke of Norfolk. 

19. Exccutsr's agent refiifing to pay a legacy becauſe of uncivil 
language given him by the legatees, but confeſſing aſſets, decreed 
to pay the legacies with intereſt from the time they were made 
payable, and coſts out of his own eſtate. Fin. Rep. 213. Trin. 
27 Car. 2. Ireland and Walthew ev. "Thurſton and Smith. 

2 Jo- 47. 20. An executor ſues on an inſmul computaſſet wwith himſelf for a 
- 1a debt due to the teftator and is nonjuited, he ſhall not pay colts; per 
S. C. ac. three juſtices, but Wild e contra. 2 Lev. 165. Hill. 27 & 
cordinglyz 28 Car. 2. B. R. Bulmer v. Palmer. 


tor be . ; 
makes his title as executor, and the money recoveied ſhall be aſſets. Freem. Rep. 424. pl. 562. 


S. C. held accordingly. S. P. contra per Treby Ch. J. Ld. Raym. Rep. 437. For the account- 
ing with the executor gives not ary new cuty, but only alcertains that which was due before. 


* 


21. An action brought againſt two executors, One apprars and 


pleads no aficts, and found againſt him. Judgment againſt both, 

but with coſts only againſt him that did appear and plead. Quære 

if good. 2 Show. 365. pl. 354. Trin. 35 Car. 2. B. R. Anon. 

22. J. S. was in execution in the cuſtody of the defendant at the ſuit 

of teſiater. After whoſe death J. S. eſcaped ; whereupon the execu- 

tor brought action of debt and was nenſurted. The defendant prayed 

coſts upon the ſtatute, but it was denied, becauſe he brought the 

action as executor, and not in his own right; for Coke Ch. J. 

ſaid, that the damages which the executor ſhould recover would 

be aſſets, and when he brings ſuch action it is in the detinet. 

Roll. Rep. 63. pl. 8. Mich. 12 Jac. B. R. Long v. Winſcombe. 

3 Lev. 375. 23. Judgment was given againſt an executor who brought a 
RS. writ of error, and the judgment was affirmed, and ruled that the exe- 
Mid. Cutor ſhall not pay coſts, and the courſe akvays has been accord- 
245. S. C. ingly, which the Court ſaid was the beſt expolitor of the ſtatute. 


- - wo Skin. 400. pl. 34. Mich. 5 W. & M. in B. R. Gale v. Till. 
c 

though not exempted by ſtat. 3 Jac. cap. 8. Comb. 228. S. C. Held accordingly. _——Carth. 281. 
S. C. held accordingly. Mod. 77. pl. 35. Mich. 22 Car. 2. B. R. Legg v. Richards, S. P. 
Vent. 166, S. C. | | : 


24. In an action upon the caſe againſt an executor upon plene 
adminiftravit pleaded, the plaintiff muſt prove his debt, otherwiſe he 
ſhall recover but 1d. damages though there be aſſets, for the plea 
py admits the debt, but not the quantity. Per Holt Ch. J. 

alk. 


296. pl. 3. Trin. 5 W. & M. in B. R. Shelley's caſe. 
12 


25. Adjudged, 


Executors, 


25. Adjudged, that whae executors ſue upon any contract of 
ob wir teſtator, or for any wrong done to him, they ſhall pay no coſts 


either upon a nonſuit or verdict againſt them; ſo wherever he 


mult ſue as“ executor, as for inſtance, he brought an action of debt 
upon a b:nd due to his teſlator ; the detendant pleaded payment of the 
money to himſelf, viz. to the executor, upon which they were at iſſue, 


and a verdict againſt the plaintiff, yet he paid no coſts; but if he 


had brought the money into court, then the plainti muſt pro- 
ceed at his peril. 3 Salk. 105. Hill. 8 W. 3. B. R. Bigland v. 
Robinſon. 
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26. In all cafes where an executor or adminiſtrator {es for a 


debt or other thing bel-nging to the teſtator, & e. and grounds his action 
pon the ſame contract that was to the teflator, he ſhall not pay coſts 
if he fail in the ſuit; but / he grounds his ation upon a contract ex- 
preſſed, or by implication and operation of law, which accrues 10 
him after the death of the teflator, there the action hes in his own 
name, and the naming him cxecutor, &c. is void, and he ſhall 
pay coſts; per Treby Ch. J. and Powel J. Ld. Raym. Rep. 437. 
Hill. 10 W. 3. in the caſe of Nicholas v. Killigrew. 

27. If an admiuiſurator brings an action for money received to his 


uſe, the ſame being ſo much due to the inteſtate, and received by the de- 


fendant after the ee death, and the plaintiff 1s non/urted, he 
ſhall pay coſts. Ld. Raym. Rep. 436. Hill. 10 W. 3. Nicholas 


v. Killigrew. 


28. If the executor, &c. brings an action upon an inſemul compu- 
taſſet with himſelf after the death of the teſtator, he ſhall pay colts; 
and yet it is for a duty due to the teſtator, and not altered; for 
the accounting with the executor does not give any new duty, 
but only aſcertains that which was due before ; per T reby Ch. ]. 
Ld. Raym. Rep. 437- Hill. 10 W. 3. in caſe of Nicholas v. 


Killigrew. ? 


2 Lev. 165. S. C. Three juſtices held that he ſhall not pay coſts; for the action is in the 
ececutorſh! ps and the money to be recovered ſhall be allets, but Wild J. held e contra. 


2 Jo. 47. 
Patcn. 28 
Car. 2 „B. R. 
Bull v. 
Palmer, 

S. P. held 
e contra 
that he ſhalt 
not pay 

_ coſts. 
right of his 


2 The reaſen * an executor, defendant, or plaintiff, upon 


nonſuit, ſhall pay no coſts, is, becauſe the ſuit being in auter 
_ he may well be thought »:/conuſant of the truth of the cauſe 
of action. Per Cur. 12 Mod. 440. Hill. 12 W. 3. Anon. 


30. Exccutor ſhall pay colts for nt going cn do trial, Per Cur. So of ad- 
Far. 98. Mich. 1 Ann. B. R. Anon. | 3 


Mich. 1 Ann. B. R. Anon. 


31. Where the thing ſued for is aſſets in the executor or admini- 
ſtrator before recovery, there they ſhall pay coſts on the nonſuit; 
or when the entire cauſe faction ariſes in his own time, Per Powell. 
6 Mod. 92. Hill. 2 Ann. B. R. 

32. In trover, &c. by an executor upon a trover, &c. in his own 
time, he ſhall pay coſts of nonſuit; for he need not name himſelf 
Exccutor, and the goods are aſſets in his hands, though he never 

recovers 


S. P. 1 Salk. 314. pl. 21. Paſch. 2 Ann. B. R. 


And by the 
better opi- 
nion, ad mi- 
niſtrator 
ſhall. 

8 Mod. 108. 
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Mh. o recovers them, Per Cur. 1 Salk. 314. ” 21. Pafch. 2 Ann, 


5 ot 
* B. R. in caſe of Haves v. Mocato. 
Shaftoe. o the adminittrator thail pay coſts where he declares that the inteſtate at his death was 
Need of goods, and that after his death, and before adminiitration committed, they came to the de. 
Tens nt's hands who converted them, and it is found for the detendant, the converſion being fince the 


death of che inteſtate. Vent. 109, 110. Hul. 22 & 23 Car. 2. B. R. Anon. 


The re- 33. For rent accruing in executor's own time, executor non- 


porter makes ſuited wal pay colts. 6 Mod. 92, 93. Per Powel J. Hill. 2 Ann. 


2 CUATC it 


diere be any B. R. * ſays it was agreed to have been adjudged, as alſo that in 
Ale de Covenant with the tettator, and breach in executor's own time, 

th: l 
$2. he ſhould pay coſts, 


account de- | 
tween covenant for rent on a covenant made with a te ſtator, and debt for rent upon a leaſe made with him. 


® | 284 } 5 
© 8 91. 365. Huſband and wife declare on an indebitatus aſſumpſit to 
ba them as executors, On a non/uit they ſhall pay colts. 1 Salk. 207, 


did. 187. pl. 6. Hill. 2 Ann. B. R. Jenkins v. Plume. 


C. ad 
judged according com Salk. 10 « Fl. 3. 8. C. held accordingly. 


A Mod. 93. 36. Executor woos action, and' declared on an iu com- 

* G putaſſet with hinifelf, d lefendant could not have coſts, becauſe ſuch 

| promiſe begat not a new cauſe of action, but aſcertained the old, 
which remained ſtill the debt of the teſtator. 1 Salk. 207. Cited 
per Cur. as the cafe of Elwes v. Mocato. 

37. If there was judgment and execution in teftator”s li ife, and eſcape 
in executor's time, upon a nnfſuit in action by executor, for this eſ- 
cape he thall not pay coſts ; but if he had ;udgment and execution in 
his own time, and an eſcape had happened, for which he brings ac- 
tion and is nonſuited, he ſhall pay coſts. Per Holt Ch. J. 
12 92. Hill. 2 Ann. B. R. in caſe of Jenkins v. Plume. 

If teſtator's ey are taken, and converted before they come 
to 12 exccutor's hands, he ſhall not pay coſts upon a nonſuit in 
an action brought for theſe goods, for they were never ge,, per 
Holt Ch. J. 1 Salk. 208. pl. 6. Hill. 2 Ann. B. R. Jenkins v. 
Plume, alias Hill. 

 C. 1164 39. Executor brought afſumpfet for money of his igſiator, had and 
6 Mo. gz. recerved by the defendant to the uſe of the plaintiff as executor, and was 
Are. Þy We nanfuit. Per Cur, he thall not pay coſts, for he could not ſue but 


name ft 
Ie vx, 25 executor, and it is not material whether the money was received 


Mocate, by the defcndant ſince the death of the teſtator, or before; for 


ſuppoſe 1 it fince, it 15 not afſets mn the hands of the executor till 
it is recovered. 1 Salk. 314. pl. 21. Paſch. 2 Ann. B. R. Eaves 


Mocato. 


7 RY, | 
„.. executyr, he ſhall pay coſts on a nonſuit. 6 Mod. 181. Trin. 


. 3 Ann. B. R. Jenkins v. Plumbe. 


105, 106. a : £ 
<, C. h-id according'y.—— 11 Mod. 174. S. C. according'y. =—— So of adminiſtrator, 8 Mod. 108. 


Mich. g Geo. Coat worth v. Shaitoe, S. P. by the better opinion. 


41. In an Numpſ. t by an exec tor # for money receined after the death 


7 *e teflater, ii the executor be nonſuit, he ſhall pay coſts; for 
12 


tlie 


40. Where the executor need me, though he does, name himſelf 


. 


. 


ſtin 
eſpe 
of a 
2 B 
No 


In, 


Was 
de. 
the 


ath 
for 
the 


Executors. 
the law gave this privilege to executors of not paying coſts, only 
where the cauſe of action accrued in the teſtator's ite-tume z and 


there, becauſe it could not be ſuppo'<d that the executor was co- 
nuſant or privy to the act of the teſtator. 11 Mod. 135. pl. 17. 


Trin. 6 Ann. in B. R. Modely & Ux' v. York. 

42. Action brought by an adminiſtrator, and declares upon two 
counts, one upon a promiſe to the inteſtate in his life- time, the other 
upon a promiſe to the plaintiff himſelf, and names himſelf admini- 
ſtrator in both; and upon the trial the plaintiff was nonſuit; and 
the queſtion was, whether he ſhould pay coſts? Powel J. Holt 
abſente, ſaid, that theſe two counts could not be joined, and if 
an entire judgment had been given, judgment thould have been 
arreſted; but it is a queſtion, whether it might not have been 
made good by taking judgment upon count only ? But in this caſe 
the plaintiff mult pay coſts, becauſe nonſuit goes to the whole ; and 


jo it was ruled by Powell, Powis, and Gould. 11 Mod. 256. 


pl. 10. Mich. 1709. B. R. Jones v. Wilſon. 

43. In an action of trover, the plaintiff declared that the Ze/ator 
vas poſſeſſed of the goods in queſtion, and being ſo poſſeſſed made his 
avill, and the plaintiff executrix, and died, after whoſe death the goods 


came to the hands and poſſe {fron of the defendant by his finding them, 


auoh converted them to his o uſe, Upon not guilty pleaded the 
plaintiff was nonſuited, The Court reſolved here that the plain- 
tiff ſhould pay colts, for his teſtator died poſſeſſed, and then the 
property and poſſeſſion was veſted in his executor, and the trover 
and converſion by the defendant was in his time, and therefore he 
might have had an aftion in his oa, name without alleging himſelf exe= 
cutor ; but in the caſe of HuxT v. BALLok, cited as now lately 
ſettled and reſolved in this court, that though the trover and con- 
verſion was alleged in the time of the executor, yet there it ap- 
peared that the teſtator did not die in poſſeſſion of the goods, and 
therefore there is a difference between the caſe. Comyns's 
Rep. 162. pl. 110. Paſch. 8 Anu. C. B. Hole & Ux' v. King. 
44. An executor brought debt upon a bond entered into by the 
defendant zo the teftator in 1676, and a breach was aſſigned to be made 
by the defendant in the executor's time about a year before the ac- 


tion brought; and on iſſue thereupon, verdict was given for the 


defendant. And Serjeant Chapple moved the plaintiff might pay 
colts, becauſe the breach was aſſigned to be done after the teſta- 
tor's death in the executor's time; ſed non allocatur; for per Cur. 
the bond is the cauſe of action, and the plaintiff could not ſuc but 
as executor, and therefore the motion was denied. 2 Ld. Raym. 
Rep. 1414, 1414. Hill. 12 Geo. B, R. Portman v. Cane. | 


45. Plaintiffs executors do not pay cots upon the original judgment, but . 


it has been always held that defendants executors do. The ſame di- 
ſtinction he thought ought to be obſerved upon writs of error, 
eſpecially as in the preſent caſe the executor 1s found to be guilty 


of a devaſtavit; by the chief juſtice, to which the others agreed. | 


2 Barnard. in B. R. 450. Paſch. 7 Geo. 2. in caſe of Caſwell v. 


Norman. 
46. Where 
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46. Where a 5! is brought te ſecure and have the benefit of a con- 
tingent intere deviſed over, the coits ſhall be paid cut of the afets 
ct the teftator, who by his will has occal.oned the difficulty. 
3 Wms. 's Rep. 303. Trin. 1734. Studholme v. Hodgſon. 


(Q. a) What Debts ought to be firſt ſatisſied. 


P e LT. IF the teſtator had acknowledged a fatute for performance of 
+, 3 8% covenants in certain indentures, yet the executor cannot 
and agreed. plead this in bar of action of debt upon a bond, the fatite not being 


g. forfeited at the time, becauſe it is uncertain whether it ſhall ever 


. 4 . 8 1 1 » * 
oy wy be forfeited. Adjudged 5 Rep. 28. b. Harrisox's ASE. Con- 


Mo. 752. tra P. 38 Eliz. B. R. adjudged, 4 Woopcock aGaixsr Fox.) 
pl. 1034 | | 
Hill. 1 Jac. S. P. held accordingly by Popham and Gawdy. + Gouigib. 142. pl. 57. 
Hill. 43 Eliz. Woodcock v. Hern, S. C. Fenner held the plea good, but Civ dy {aid he had 1 heard 
divers learned men doubt of it; and he thought, that if the executor pays this debt, and the ſtatute is 
broken after, he ſhall be chargeable in 2 devattavit of his own proper g . e 

It in this cafe the recognizance or ſtatute be executed by extent upon the teſtator's lands in his lifes 
time, the Judgment thall not ouſt it; for che land was firſt bound by the flatute or recognizance. 


Jenks 274. vl. 94. 
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Bridgm. 70. [a. If the teſtator had acknowledged a recognizance with cond 
Robinſon 1, | Fa | | 
Fonts, tian for the payment of a leſs ſum at a day to come, the executor may 
S. C. & S. P. plead this recognizance in bar of an action of debt on a 62d, 
ſeems te be though the day of payment by the condition of the recognizance 


azr cd. nt i ; : 
Roll. Rep. be not yet come, becauſe this is a duty prefently and certain, in- 


405- pl. 36. aſmuch as the condition is for the payment of money. Tr. 14 JU. 


_— * YR. agreed, Rops0N AGAINST FRANCIS.] 


S. C. cited by Vaughan Ch. J. Vaugh. 103. that ſuch recognizances are to be ſatisfied beſore devs 
on ſimpie contract, and before debts by obligations alſo. | 


Bridgm. 79. [3. But if the canditian of the recognizance had been for the fiay= 


. C. and 5 5 - 
+ box ment of 100 J. to an imfant when he comes to his full age, this recog- 


and Hauzh- nizance during the infancy is no bar of a deb? upon bond, becauſe 
nat it is uncertain whether ever any thing ſhall be paid upon the re- 
the plaintiff, cognizance; for the infant may die before his full age, and then 
but Mcun- nothing ſhall be paid. Tr. 14 Ja. B. R. Dubitatur. RoBsoN 


15 AGAINST FRANCIS. ] 


Roll. Rep. 405. pl. 36. S. C. adjornatur. . % 


Cro. C. 362. [g. If the teſtator acknowledges a recoonizance in nature of a 


Er. Y * flatute-flaple, whereof the defeaſance is, that where the conufer 
greed, but and teſtator are bound in a bond to B. a ſtranger for the debt of 


judgment the teſtator, and as his ſurety, with condition for payment of 1091. 


ee a day yet to come, it is granted by the ſaid defeafance, that if 


plaintiff for the teſtatar, his executors, or aſſigns, pay the 100 l. to B. at the day, 
an inſuffici- then the ſtatute ſhall be void. Though in this caſe the day of pay= 


. is not yet come, and though it be a collateral ſum to be paid to 


fault in 
the pleain flranger to the flatute, and not to the conuſec, and ſo ns duty 40 the 


bir-—— conufſee, and peradventure the heir of the teſtator will pay the 
Se C. cited | money 


ſhall | 
itayer 
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Exccutors. 


money“ at the day, yet inaſmuch as it is ſor payment of the mo- 
ncy certain, for l by intendment the executor will be charg- 


ed, the executor may plead this flatute in bar of an action of debt i pon 


a lend before the day of payment comes. Paich. 10 Car: B. R. 
per Cur. GOLDSMITH AGAINST S1IDNOR. But judgment was given 
tor the plaintiſt for a default in the plea in bart Intratur Mich. 
„Car. Rot. 432.] . 


[5. Where there are two debts upon 76 and of the one the 
day of payment is paſt, and of the other the day of payment is not come, 
yet he cannot pay this debt whereof the day of payment is not 
come before the other. Dr. and Stud. 77. b. 9 E. 4. 13.) 

6. If there are ſeveral debts due 70 eve ral perſons by obligations or 
by contracts, and for the one debt an action is 1 -ught, the executor, 
adminittrator, or ordinary, cannot pay the other debt whereof no 
action is brought, before this for which the action is brought. 
Dr. and Stud. 77. D. 28 & 29 H. 8. 32. pl. 2. D. 6 & 7 Eliz. 232. 
pl. 5. t 48 E. 3. 21. b. KELLoway, 21 H. 7. 74. per Frowikc. 


[7. So if action brought againſt an executor abate by a plea that he 
was adminiſtrator, and not executor, and after other writ 1s 
brought againſt him as adminiitrator by Feurney's Accounts, he 
cannot pay other debts meſne between the two actions brought 
for this debt, for he ought to plcad fully adminiſtered the day of 
the firſt writ brought. 48 E. 3. 21. b. 
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* Fol. 926. 
— — 
by Vaughan 
Ch. J. 
Vaugh, 
102. in Caſe 
of Edge- 
comb ve 


Dee. 


+ Br. Ad- 
miniftrator, 
pl. 14. Cites 
S. © due 
not S. Þ. 
—Fitzh. 
Adminiſtra- 
tor, pl. 18. 
cites S. C. 


S. P. Br. or, ple 1 17 2. cites Dr. and Stud. lib. 2. fol. 26. Cap. 10. 


12871 
Fitzh. Ad- 
miniſtrator, 
pl. 18. cites 
S. C. 
Br. Admi- 


c niſtrator, pl. 


14. Cites 
S. C. but 
lays nothing 


as to paying other debts.— And ſee (T. a) pl. 3. S. C. chere the matter as to 2 of other 


debts meine between the two actions is taken into a parentheſis as a remark of Roll. 


[8. If there are 7209 atoms brought againſt an executor, oe by A. 
and another by B. the executor ought to pay that debt, whereof 


| he has fart natice of the action brought, though this writ was laſt 


purchaſed.7 

9. If there are ſeveral actions brought againſt executors, &c. of 
equal nature, the executor cannot pay any of them betore the other 
pending the actions.] 


bring ſeveral actions of debt together, the executor may pay the one, and the other has no 
has not more goods of the teſtator. Br. Executor, pl. 172. Cites Dr. and Stud. lib. 2. fol. 


10. If there are ſeveral 1 brought againſt an executor, &c. 
of equal nature, the executor may achnowledge the judgment to any of 
them who has an action depending, though his action was brought 
after the others. Dr. and Stud. 77. b. Kelloway, 21 H. 7. 74. 
per Cur. 9 E. 4. 13.) 


Where two 
have leveral 
obligations 
of 201, 

and both 
remedy if he 
76. Cap, 10. 


I 1. If rο ſeveral recoveries are again/! executor, the firſt recovery 8. P. and 


ſhall be firſt executed; for if he pays the laſt firſt, this is a deva- 
ttayerunt. Br. Executor, pl. 103. cites 5 H. 7. 27. 


this is a 
iuficient 
diſcharge 
againſt the 


other, Br. Executor, pl. 172. cites Dr, and Stud, lib. 2. fol. 76. cap. 10. 
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S. C. cited 
dy Vaugh- 
an Ch. ]. 
Vaugh. 95 
Trin. 22 
Car. 2. and 
takes notice 
that it is 
left 2 quære, 
the judges 
doubting 
the caſe; 
but that 

the law is 


fince taken that the judgment is a good bar to the firſt action. 
C. B. Blundevel v. Loverdale, held a good bar to the fuft action. 
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own ſtrength and nature. 


Erecutors. 


12, If executors or adminiſtrators, or the ordinary, pays debts by 
femple contract before obligation, &c. they ſhall anſwer the obligee of 
their own proper money if they have not afſets. Br. Adminiſtrator, 
pl. 50. cites 11 H. 7. 12. 

13. They ought to pay judgments and condemnations before 21;- 


gations, but cbligations ought to be paid before contracts, Br. Ex- 


cutor, pl. 172. cites Dr. and Stud. lib. 2. fol. 76. cap. 10. 

14. Scire facias againſt executors on a judgment in debt againſt their 
F/tator. They pleaded, that before they had any conuſar:ce there:f, 
they had fully adiiniſtered by paying debts on bande. On a demurrer 
it was adjudged for the plaintitf that it was no plea, becauſe they 


at their peril ought to take notice of debts an record, and ought 


to pay ſuch debts in the ſirſt place, unleſs there are debts due to 


the queen, wherein ſhe has a prerogative. Cro. E. 793. pl. 37. 


Mich. 42 & 43 Eliz. C. B. Littleton v. Hibbins. 

15. An executor making doubt, whether he ſhould pay d 
before a decree in Chancery; it was decreed they ſhould be pro- 
tected. Toth. 152. cites Terry v. Fowler. 

16. Debt was brought againſt an executor in C. B. r 100 l. and 
pending that action another tuns brought againſt him in B. R. fer 100]. 
in which he confeſſed the action, and pleaded the judginent in lar to the 
firflt action, and that plene admimniſtravit all but the ſaid 100]. The 
Court inclined that the plea was not good, and that by the firſt 
proceſs the goods were fo attached in his hands, that he ought to 
anſwer that action firſt, and that it was a devaſtavit if he confeſſes 
any action, and pays any debt after the firſt proceſs and notice of 
the ſuit. Quære, for the juſtices doubted. Mo. 173. pl. 306. 
Mich. 25 & 26 Eliz. Anon. ä 


Sid. 21. pl. 3. Hill. 12 Car. 2. 


17. Debtor in bonds and ſingle contracts afſigns lands to ſell in tri}? 
fer payment of his debts ; reſolved and declared to be the conitarr 
rule, that the creditors ſhould have in proportion, and not the bonds 
to be firſt ſatisfied ; ſo legatces ſhall have equal proportion pro 
rata according to the greatneſs or ſmallneſs, for the land is made 
debtor, &c. but otherwiſe of judgments, which affect land by their 
2 Freem. 175. pl. 233. 6 Nov. 
15 Car. 2. Woolſton-Croft v. Long. 

18. After ſuit commenced againſt executor, yet until the execu- 
tor has notice of it he may pay any other creditor, and then plead 
that he had fully adminiſtered before notice. Went. Off. Ex. 144. 

19. Nor is the ſheriff's return of ſummons or diſtreſs /ufficient 
cauſe of notice; for the ſummons might be on the land; but if it 
were 10 his perſon it is ſufficient, and then he muſt plead that he 
was not ſummoned till ſuch a day, before which he had fully ad- 
miniſtered. Went, Off. Ex. 144. 

20. And if the executor is ſued by /atitat out of B. R. this ſup- 
poling a treſpaſs gives no notice of a debt. So alſo of a /u6pz4 


out of the Exchequer, Put the original returnable in C. . ex- 
preſlcth 


a cc ih 
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that if the recognizance 


Erecutors. 

fleth the debt, and ſo in ſome ſort doth the proceis thereon. 
Went. Off. Ex. 144. and ſays, that where ſome books feem that 
if it be laid in the ſame county where the executor davells, he muſt 
take notice of it at his peril ; he takes this not to be law, Ibid, 145. 

21. An action was brought againſt an admin!/frator, if pending 
that action he procured another to commence that action againſt him 
for a juſt debt, due and owing by his teſtator, and gave way lo the 
plaintiff in the /aft action, to obtain judgment beiore the other, 
which judgment he pleaded in the firſt action, and adjudged good, 
becauſe he hath liberty to pay one debt before another; for though 
debts ought to be paid, vet there 
may be ſome circumfances which may make it reaſonable to prefer 
one creditor before another; as if he 1s very poor, or one lent his 
money with, and the other without u/ury, and in ſuch caſe where 
the executor conſents to pay him firſt, it ſhall never be intended 
to be by covin. Sid. 21. pl. 3. Hill. 12 Car. 2. C. B. Blunde- 
vill v. Loverdale. | 


the latter action, and pleads this recovery in bar of the firſt act ion. 


Nut where 
debt was 
brouę nt 

ag aint A. 
as exe cu tor, 
and pending 
this action 
J. S. brouglit 
d-bt avainſt 
A. as admi- 
niſtrator 

tor 2 true 
debt 

( whereas 

in truth . : 
WAs exccu- 
tor). A. 
confeſſed 


Reſolved that the plea was not 


tood, the recovery being had againſt him as adminiſtrator. Cro. E. 41. pl. 5. Trin. 27 Eliz. C. B. 


Ano. 


22. No man ever thought it a devaſtavit in an executor to ſa- 
tisfy a judgment obtained upon a fimple contract, before a debt due by 
Per Vaughan Ch. J. Vaugh. 94. Trin. 22 Car 2. 

23. Debt againſt 8. and D. executors of C. npan a bond of-100 /. 
entered into by the teſtator; the defendants plead, that E. had ac- 
knowtedged a recognizance in the nature of a ſtatute flaple to J. S. for 
1200/. and that they had not aſſeis ultra ; the plaintilt replied, that 


D. was brund with the teſtator in the ſaid recognizance ; the defend- 


ants demurred; it was argued for them that the recognizance of 
12001. was conceſſerunt te & utrumque corun, ſo that it being 
joint and ſeveral, the cognizee might elect to ſue either the ſur- 
viving cognizor, or the executors of him who is de: ad, ſo that the 
teſtator's goods that are in their hands are liable to this ſtatute ; 
* were joint, the charge would ſurvive and 
charge the defendant ; that it is common for executors on full 

acminiſtered pleaded, to give in evidence payment of bonds, in 
which they were bound with their teſtator, and ſometimes ſuch 
perſons are made executors for their ſecurity. The Court were 
ot opinion againſt the plaintiff, and ſo he prayed leave to difcon- 
tinue, and had it. Mod. 165. pl. 3. Mich. 25 Car. 2. C. B. 


Rogers v. Danvers. 


Freem. Rep. 
127. pi. 
149. S8. C. 
reſolved ac- 
cordingly 
upon the 
diFrerence of 
a joint obli- 
gation and a 
Joint and 
ſeveral obli- 
gation, and 
agreed that 
dutendant 
may pay 
this debt 
ont of the 
eſtate of the 
teſtator, 

and plead 

it to the 
other cre-— 
ditors But 
they a 2re c4 
that if the 


ſtatu'e had been only joint, or if it had been a Joint obligation, there the ſurvivor muſt be charged out 
ot his own eſtate, and the executors of the perſon dead ate not chargeable z and retolyed that the re- 


cogniz ance was joint and ſeveral, and ſo judgment tor the detendant. 


24. Deviſ of lands to his brother charged with the payment of 609). 
at ſuch a time, and in default thereof the teſtator deviſed the lands t3 
enother ; the brother and the other deviſee joined in a mor {gage of theſe 
lands, and the mortgagee /uffered the mot tgagor ts continue in paſſeſſion, 
and to fell timber, ſo that there was not ſufficient to ſatisfy the ſaid 6021, 
and the mortgaze ; decreed that the 6901. ſhall be paid before the 

; mortgage, 
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mortgage, becauſe the mortgagor had notice of this will. Fin. 
Chan. Rep. 225. Trin. 27 Car. 2. Green v. Gardner. 

25. A bond was in quadraginta libris, conditioned for the payment of 
180 J. The Court decreed this to be gocd pro quadrigentis, by reaſon 
of the greatneſs of the ſum expreſſed in the condition; and that it 

ſhould be ſatisfied by the executor before any bond that judgment was not 

obtained upon before the day of pronouncing the decree; but the Court 
admitted that judgments upon bonds obtained after the ſubpœna, and 
before the decree, ſhould be preferred before it, though the contrary 
was prefied. 2 Freem. Rep. 16. pl. 14. Hill. 1676. Anon. 


S. C. cited 26. The queſtion was, zubether rent due upon a leaſe pared, paid 


Vern. 450. by an executor, fhould be good diſcharge to him againſt an ebligation of 


8 the teftator's ? It was objected, that debts by ſpecialty are of an 


nd Creech higher nature than debts without ſpecialty; and therefore the exc- 
TO. cutor, having paid this rent, which was not due by ſpecialty, had 
And Ibia. paid it in his own wrong, fo long as there were debts owing upon 
Nich. 1687. ſpecialty. But the whole Court were of opinion that it was well 
TY enough ; and that rent, though it be upon a leaſe parol, is of as 


accordingly g Apts . 
in caſe of high a nature as an obligation; and 11 H. 4. it was held, that an 


Willetv.. obligation taken for rent did not extinguith the rent, and the 
* Ch. J. ſaid, he had adviſed with Serjeant Maynard, who told 
juezed per him that it was always held ſo in the Weſtern circuit, and allowed 
rot. Cur. to be given in evidence upon fully adminiſtered ; and ſo judgment 


— in Was given pro def. Freem. Rep. 262. pl. 283. Mich. 1679. 
C. B. and Phillips v. Lee. | 

affirme i in . £ 

B. R. Per totam Curiam, and they held that the contract remained in the realty, notwithſtanding that 
the term was derermined. 3 Lev. 267. Paſch. 2 W. & M. Newport v. Godfrey.—2 Vent. 184. 
S. C. ſays, it appeared by the declaration that the leaſes (there being feveral) ended in the life of the 
lefſte. And adjudged in C. B. for the plaintiff, and affirmed in B. R.——4 Mod. 44. S. C. ftated 
accordingly, and judgment in C. B. for the plaintiff, and athrmed in B. R.——Comb. 183. Godfrey 
v. Newport, S. C. ia B. R. the Court heid that the rent being in the realty is of as high a nature as a 
bond, for no wager of law lieth.—— But the Court was unanimouſly of opinion that debts due for rent 


on teaſe by deed and cebts on bond are in equal degree, and that leaſe by deed and a parol leaſe in this 


caſe are the ja me. Carth. 511. Hill. 11 W. 3. B. R. Gage v. Aſton. 1Salk. 326. S. C. & S. P. 
— —Nelf. Ch. Rep. 191. Anon. S. P. — And per Holt Ch. J. Newport and Godfrey's cafe does 
not contradi& this, it was debt for rent upon a parol leaſe ; defendant pleaded ſuch a debt upon obligation 
ultra quod he had not aſſets; for being in equali gradu, he could not plead the one againſt the other till 
judgment or payment, then the other, and there is no dive. fity, becauſe debt in the realty without ſpe- 
cialty as to equality of Cegrees. 12 Mod. 291. in caſe of Cage v. Aſton. =—Adjzudged in C. B. and 
affirmed in error in B. R. 4 Mod. 45.——Dedt for rent ought to be paid before all other debts. Pet 


Croke J. Bulſt. 23. 85 


[290 27. The executors of F. preferred a bill againſt all the creditors, 
ſome being by judgment, ſome by Bond, and ſome by ſimple con- 
tract; the teſtator having deviſed land: t9 the executors for the pay- 
ment of his debts, and he had in the firſt place deviſed an annuity of 
50 l. per ann. to be paid to his wife. My Lord Chancellor directed, 
firſt, that the lands being deviſed to his executors, it ſhall be con- 
ſtrued that the teſtator intended that they ſhould be paid in the 
ſame order as the law directs, that is to ſay, that the debts ſhould 
be firſt paid before this annuity, which was but a legacy let the 
wording of the will be how it will; although it deviſed the lands 
charged with this annuity for the payment of debts, yet the debts 
ſhould have the preference ; but he held, that the debts of all 

| | kinds, 
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kinds, whether by judgments, bonds, or ſimple contract, ſhould be 
ſatisſied parti paſſu, and if the value of the land fell thort, then that 
they ſhould be ſatisfied in proportion, only judgments that did af- 
feet the land without any ſuch deviſe were to have the preference ; but 
a debt by a decree in Chancery ſhould be put in equal degree with debts 
by band or contrad, becaule that doth not bind the land until ſe- 
queitration. But fo far as the perſonal eſtate did extend, he or- 


dered that the debts ſhould be paid in that order as the law did 
direct, and there a debt by a decree in Chancery ſhould have the 
preference of a bond. And the caſe of Hickſon and Witham was 
cited. 2 Freem. Rep. 49, 50. pl. 54. Hill. 1679. Foly's caſe. 
28. Ordered, that a decree ſhould precede debts on ſimple con- 
tract and bonds, and tale place next to judgments, And the caſe of 
Parker and was cited, where it had been ſo reſolved ; 
and as to the objection, that in debt upon a bond at law an exe- 
cutor could not defend himſelf, by pleading he had no aſſets ultra 
what would amount to fatisfy the decree, it was anſwered, he 
might defend himſelf by a bill in this court, which would take 
care to protect him therein, Vern, 143. pl. 137. Hill. 1682. 
Harding v. Edge. | 


A decree 
for payment 
of money 
fall be pre- 
ferred to a 
bond cre- 
ditor, as to 
the perſonal 
eſtate againſt 
the executors 
but as to the 
heir the de- 
cree is no 


lien. Paſch. 1 726. 


29. The lading of the ſhip, in conſtruction of law, 7s tacitly obliged 
fer the freight, the ſame being, in point of payment, preferred be- 
fore any other debts to which the goods ſo laden are liable, though 
ſuch debts as to time were precedent to the freight; for 
the goods remain as it were bailed for the ſame, nor can they be at- 
tached in the maſter's hands, (though vulgarly it is conceived 
otherwiſe). Molloy, 258. | 

30. B. was indebted to A. his brother in gol. on ſimple contract. 
A. died, leaving tws ſens and by <will left an allowance of 251. a year 
for their education, and made J. S. Hit executor. B. agreed with F. S. 
to educate them at a lower rate, and they continued with him three 
zears, when B. died, and left his wife executrix. Decreed, the exe- 
cutrix to diſcount the gol. and that it ſhould be no devaſtavit, though 
bond debts oxwing by her huſband ſhould afterwards be put in ſuit againſt 
her, and that if any judgment ſhould be recovered againſt her as 
for a devaſtavit, this Court will protect her. Nelſ. Chan, 
Rep. 158. Hill. 1 W. 3. Berriſte v. Berriſte. 

31. A deviſe to truſtees for payment of debts and legacies, and the 
truſtees are made executors; the eſtate falls ſhort ; the debts muſt be 
paid firſt, becauſe the truſtees being made executors, the money 
is legal aſſets, 2 Vern. 248. pl. 233. Mich. 1691. Greaves v. 
Powell. So | | 

32. Debt on bonds for payment of ſums certain, to be preferred in 
payment to demande on articles ſounding in damages.. 2 Vern. 272. 
pl. 257. Trin. 1692. Whitchurch v. Baynton. 


33. A decree was had again/t the defendant's inteſtate, by the plain- [ 291 7 


tiff, fer 400 l. for the profits of land received by him, and the inteſtate, 


befere the ſaid decree, was indebted to the defendant by band. The in- 
Vol. XI, "WM Hate 


_ Executors. 


te late dying, the defender: t got auminſiration, and the queſtion ws, 
whether the defendant could retain'tc fatisfy his own bond againſt 
this decree, there being no afſers to ſat! sry both? And held by 
Atkins, Turton, and Lechmere, that he might, a and thereupon 
decreed, that the gets ſhould pay the plaintiſt, in caſe he 
had aſſets, in the rt! lice. Powell dubitavit, for that in caſe the 
party was ſued at 2 tor debt upon a bond, he could not plead, 
nor give this decree in evidence at law to bar the plaintiff, and ſo 
it would be one way at law, and another way here; but for that 
it was anſwered, that the Party might be relieved by his bill in 
equity, and have an myunction. Freem. Rep. 333, 334. pl. 414. 
Paſch. 1692. in Scacc. Statby v. Powell. | 

34. A man deviſed lands to A. and B. in truſt to be fold for the 
payment of his debts, and makes the [ame perſons executors ; and the 
only queſtion was, whether 2 debts ſhould have a preference, 


* or all debts be paid pari paſtu? Ihe difference was taken, when 
174 the ſame perſons that are truſtees to fell the lands are executors 
17 likewiſe, and where not; for in the former caſe, after the land is 
= told, it is aſlets, even at law, and therefore to decree them to pay / 
1H otherwiſe than according to the legal courſe, would be to decree a : 
7 devaſtavit. Lord Keeper took time to conſider of it, and after- 1 
* 2a wards delivered his opinion, that bend debts muſt be preferred; and 
*. the 23 December 1700, at Powis-houſe, in the cafe of BIick MAN. 7 
4 v. FREEMAN, was a like decree and difference. Chan. Prec. 127. . 
= pl. 113. Mich. 1700. Cutterback v. Smith. E 
1 3 35. A. treats for a purchaſe with B. and the /ands to be purchased C. 
7 avere incumbered with mortgages and judgments ; the purchaſe-mcncy 2 
4 being agreed, was returned ts Lenden, and placed in an indifferent 5 
. Bond, ts be paid i in diſcharge of theſe incumbrances when the quanttn p. 
: 8 of them . Go uid be adjudged, and offienments made ; but b Here that was F 
3 done, the piur. bafur died, and did not leave ſufficient aſſets to pay his 
"A debts upin bend. The queſtion was, whether the money depoſited ah 
..4 as atoretaid thould be ailets of the purchaſor, and be applied to 5 
f * pay his debts, or muſt be applied to pay off the real incumbrances A 
4 on the purchaſed eſtate ? for if it were to be applicd to pay off del 
3 thefe incumbrances, then the creditors of the purchaſor mult loſc 2 85 
. their debts; but if otherwiſe, then the mortgagces, & c. would be > 
1 paid out of the land by virtue of their fecurities, and the creditors my 
* would have their fatisfaction out or the money, and ſo all might 1 
*2 be paid. Lord Keeper was of opinion, that 25e money Was ond . 

by the agreement, and miſt be applied 4% pay off the incumbrances. 3diz 
Chanc. Prec. 174. pl. 145. Mich. 1701. Farr v. Middleton. kev 
N 36. It a man recovers judgment or ſentence in France for money . High 
j dus to him, the debt muſt be confidered here only as a debt on and 

3 Emple contract, and the ftatute ot limitations will run upon it. e 

„ 2 Vern. 540. Hi!l, 1795, Puplein v. De Roven. the « 

- 37. The creditzrs of J. 8. exhibited a bill in ( hancery for debts on TY 

A mortgages, judgments, and bends. Upan one of the bonds the defendant 5 4 

* vas cutlaawed, and upon one of the judgments the recoveror had brought in c. 

f an ofnn 5 7, debt, and the queſtion being, which of theje debts ſhould be kat k 
1. il paid, it was argued that the Judements were by confeſſion, and it -_ ih 
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eons not equitable that it ſhould be in the power of t the party to prefer one 

ereditzr ts anther ; but that ſeemed to be over-ruled ; _ as to 

the outlawury, the Court ruled, that that S enly uh mee pro- 

ceſs, did net alter the nature of the debt, mor create a lieu an the hind in 

this eaſe ; but that where there is an olawry, and a ſeiſure there- L 292 ] 

rpon, the debt attaches upon the land, and jha!l be preferred ts a 
judgment, though prior to the outlazory, but it is the 1cifure that 
gives the preference. 1 Salk. 80. pl. 1. Trin. 1714. in Canc. 
Erby v. Erby. | 

38. Bringing debt upon a judgment dyes not poſipane it to other judge 

ments, and it is the act of the attorney, and would be no waivyer, 
| becauſe there was no other remedy after the year and day at com- 
mon law; per Curiam, in anſwer to an objection, that it was a 
waiver of the lien created by that judgment, for that the land, 
which the party had at the time of the later judgment, was only 
extendible. 1 Salk. 80. pl. 1. Trin. 1714. in Canc. Erby v. 
Erby. 

39. The grantor's covenant in a mar riage-ſe {tlemeut fer him and 
his heirs, that the premiſes awere free from incumbrances, ſhall come in 
with creditors equally on bond ; per Cowper C. Paſch. 1715. 
Parker v. Harvey. 

40. A. died indebted by mortgage and ſimple contra. One of the 
ſimple contract creditors gets judginent of aſſets quand acciderint, The 
executor applies the aſſets ty pay H 1he merigage. Ihe ſimple contract 
creditors ſhall ſtand in the place of the mortgagee as to what he 
exhauited out of the perſonal aſſets; and this being only by the 
aid of equity, all the fimple contract creditors {hal! come in equally 
with the creditor who got judgment. 2 Vern. Rep. 762. 
pl. 663. Mich. 1718. Wilſon v. Fielding, alias Hillerfden v. 
Fielding. 

41. A leaſe fir years, er a bond or a grant of en annuity talen in One poſſet. 
e tr ſhoe” name, being perional aſſets, 2 be applied in a courſe of 3 


term for 
edminifiration, and not for the payment of all the debts equally. years mort- 


 Adjudged. Ibid. 764. in S. C. gages it and 


| dies, leaving 
debts, ſome by bond, and ſome by ſimple contract. The equity of redemption is equitable aſſets, and 


| ſhall be liable to all the debts equally. 3 Wms. s Rep. 341. pl. 89. Mich. 1734. Cox's caſe. 


But where a bond is due to A. but taken in the name of B. in truſt for A. and A. dies, this muſt 
be paid in a courſe of adminiſtration. So if a term for years be taken in the name of B. in truſt for A. 
this, on the death of A. the ceſtuy que truſt will be legal aſſets; for here the right to the thing is plain, 
and if the truſtee conteſts it, he mutt prima facie do it on the peril of paying colts, Per the Matter of 
the Rolls. 3 Wms.'s Rep. 342, 343. Mich. 1734. Cox's caſe, 

The order which executor is to abſerve, is to diſcharge, 1it, funerals; 2dly, debts of the! ing; 
3diy, rents upon leaſes for years; 4thly, judgments; sthly, ſatu: es and recognizances; 6thiy, obliza- 
tions; 7thly, contracts; Sthly, legacies. The non-oblervance of this rule expoſes the executor to a de- 
vaſtavit, which is pro tanto to anſwer of his proper goods. Jenk. 274. pl. 94. A Jud ment is 
higher than a recognizance or ſtatute, for a recognizance is but an aſſurance by conſent of the 2 
and is but a bond recorded, and there is no reafon that an executor by bringing a wiit of error thou!d 
make the Judgments to come after the ſtatute, and theretore an execution upon a fatute 1o obtained ſha!! 
not prejudice it; but afterwards upon conferring with other juitices it was adjudgey for the Ceotendan' 
the executor, that the ſatisfying the debt upon the ſtatute was not any devaſtavit hrcaute lie could not 
withſtand it, and he ſhall not be put to his audita querela. Cro. E. 822. Bearblock v. Read, ——— 
A recognizance is a record, but inferior to a judgment. Per Cur. 11 Mod. 223. (And Holt Ch. I. 
called the recognizances a pocket record.) ) Buſton v. Ridgley. S. P. per Coke Ch. J. 2 Built. 65. 
in caſe of Weaver v. Ciiftord. 


Vent. Off. Executors, 138. places judęm ent next After debts of 
the king. And page 14 & 15. conceives no priority between debt by bond and debt for rent or dama- 
ges on a covenant broken. — Went. Off. Executors, 138. takes notice that he finds no difference 
of priority between recognizances and ſtatutes, yet he ſays that one realon given for piergiring judgment 
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292 Exccutors. | | 
to ſtatutes in HarrISON'S CARP, viz. that the one remains a record upon the ro!l of the Court ; wheres 
as the other being only a pocket record, is more private, and that this ſhould give priority alto to te- 
cognizances before ſtatutes; and further Natures are not properly records but obligations recorded, 
And the executor may tatizfy the ſtatute before the recognizance if he do it before execution ſued there- 
upon, for being in equal degree, he has election to preter wiuch he will; nor does the antiquity of either 
as being more old than the other, and the like detu cen one ſtatute and another, give any advantage as to 
the goods, but he that firit gets his execution ſerved ſhall have the preference, though otherwiſe as to the 
lands. Ibid. 139. : | 

Where an obligor entered into a recognizance in nature of a ſtatute, and judgment againſt him upon 
the bond, and then he died, his executor paid the creditor upon the ſtatute, and to a ſcire facias on the 


judgment he pleaded payment of the recognizance & bene, for he is not bound to take notice of the 


judgments againſt the teſtator without being made acquainted therew;zth by the creditors, for he is no 
Ways privy to is acts. 2 And. 159. in pl. 87. Paich. 42 Eliz. Anon. 


[ 293] 432. The late earl of Winchelſea died /ei/2d of ſome lands in fee, 
and conſiderably indebted by judgment and ſimple contract, and after the 
death of the ſaid earl, and befere the effoin day of the next following 
term, many of the judgment creditors delivered fieri facias's to the 
ſheriff, and tork the goods and furniture in execution, whereupon the 
ſimple contra creditars petitioned (for it did not come before the 
Court upon a bill) that the judgment creditors might be paid out of 
the land, or at leait, that as ts ſo much as the judgment creditors had 
by taking it from the perſonal eftate exhauſted the ſame, they (the ſimple 
contract creditors) might ſtand in their place, and be paid out of the 
land. Sed per Cur. this rule of equity is very juſt, but not ap- 
plicable to the preſent caſe; here the judgment creditors having 
lodged their writs of execution with the ſheriff in the ſame va- 

ation that the party died, it relates to the teſte of the writ as to 
all but purchaſors, and conſequently by relation the perſonal 
eſtate, of which the ſimple contract creditors would avail them- 
ſelves, as being in the poſſeſſion of the earl at his death, was not 
ſo, being evicted from him in his life-time by the execution, and 
therefore the ſimple contract creditors ſeem to be without remedy 
as to ſuch of the aſſets as have been ſeiſed by theſe executions 
per Lord Parker. 3 Wms.'s Rep. 399, 400. Hill. Vac. 1719. 
in a note there by the reporter cites Finch v. the Earl of Win- 
chelſea 3 but the reporter ſays quære. 
43. Appeal from a decree of the Rolls upon this caſe, Martin, a 
ell;w of Greſham college, and a fellow likewiſe sf a college in Cam- 
bridge, by a note directed to the defendant his executor, tuhing notice 
that he was indebted to the plaintiff in the ſum of 891. deſires the debt 
ſhould be paid out of what ſhould be due to him from the college as fellow 
at the time of his death, and out of what might be raiſed by the ſale of 
his furniture of his chambers at the time of his death. Qurere, if this 
note of directions to his executor doth create a ſpecific lien of 
theſe things in favour of the plaintiiF to give her the preference to 


other creditors? King C. faid this is ne ſpecific lien upon theſe 


particular things, but the note is fraudulent as to other creditors, 
and the plaintiff ought to prove her debt and come in as other cre- 
ditors in equal degree; if ſuch notes ſhould give a preference to 
debts by ſimple contraQ, juſt creditors by ſpecialty or record 
might be ſtripped of their debts, and the plaintiff in this cafe ought 10 
come in only as a creditor by fumple contract, without any performance 

upon account of this note; but the plaintiſf agreeing to * 
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ſum offered by the defendant's anſwer, it was decreed by conſent. 
NIS. Rep. Trin. 12 Geo. Canc. Hudſon v. Martin. 

44. Debt upon an oblination was brought againſt the defendant as 
executor. The defendant p/-ads a recovery againſt him already had 
in placito debiti, and that he had notice of this bond at that time, and 
that there awas no more in his hands than ⁊usuld ſatisfy this recovery. 
Upon which the plaintiff demurs. The Ch. J. ſaid he was of 
opinion, that the defendant's plea might well be underſtood of a 
recovery in debt upon bond, or other matter of as high nature, 
and if ſo it was beyond queſtion that the plaintiff ought to be 
barred z but, however, the Court unanimoutly agreed, that if the 
plea was to be underſtood of a recovery upon ſimple contract, 
the recovery would be a good bar, as the detendant had no notice 


of the obligation. In this, they faid, conſiſts the difference between 


duties of a pivate nature, and duties upon record ; for thoſe the 
Court did allow that executors are bound to take notice of at all 
events, but theſe they need not, where a ſuit is commenced againſt 


them to recover debts of an interior nature. However the Court 


did allow, that if an executor makes a voluntary payment of a 

debt by ſimple contract where there are not aſſets to ſatisfy the 
bond debts, it is otherwiſe, though he has no notice; for there 
are many caſes where a man's voluntary act ſhall prejudice him, 


where the necetlity of law would not. Upon the whole, judg- 


ment was given for the detendant. Barnard. Rep. in B. R. 186. 
Trin. 2 Geo. 2. Paterſon v. Hudleſton. 

45. All executors ſhall be preſumed to take notice ꝙ all pudements 
even in the inferior courts of law, and therefore are not to pay 
bonds before ſuch judgments but at their peril. 3 Wms.'s Rep. 117. 
pl. 26. Trin. 1731. in Herbert's caſe. 

46. Any . bond 1s good agai! ul an executzr or admini- 

ſtrator unleſs forme creditor be ther wy de pri ved of his debt indeed, if 
the bond be merely voluntary, a real debt, though by femple contra 
culy, all have the preference, but if there be no debt at all, then a 
bond, however voluntary, muſt be paid by an executor. 3 W ms. “'s 
Rep. 222. Mich. 1733. in caſe of Lechmere v. Charles Earl of 
Carliſle. 
47. A. and B. are partners in trade ; A. gives a bond to leave his 
wife 10001. A. dies, the ather partner adminiſters ; if the wife 
would be paid out of the ſeparate eſtate of A. on there being 
ellects, {he ſhall have a preference before other creditors ; but if 
there is ns ſeparate eftate, and the wife would have ſatisfafiom out of 
the partnerjhip effects, then all the partnerſhip debts muſt be firſt paid. 
3 Wms.'s Rep. 182. Paſch. 1733. in cafe of Croft v. Pyke. 

48. One poſſeſſed of a term for too years, articles to purchaſe the in- 


 beritance, and by ill gives 3oool. to his daughter, and makes his ſon 
executor and dies The ſon aſſigns the term in truſt to attend the inhe- 


ritance, of which he takes a conveyance in his oa name. Afterwards 
the ſon acknowledges a judgment to A. and mortgages the ſame lands 13 
B. and dies inſolvent. A. {hall firſt be paid his judgment, then P. 
ſhall be paid his mortgage, and then the daughter (being admini— 
ſtratrix to her brother) is intitled to her legacy of 3oool, in pre- 
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ference to the ſimple contract creditors. 
Mich. 1734. Charlton & al' v. Low. | | 

49. A. having a wife awh9 lived ſeparate from him, afterwards 
courted and married anther woman, <v/9 knew nothing of the former 
evife's being alive, Brit it os ing diſcovered to the ſecond wife that the 
forther was alive, A. in order to prevail with the ſecond wife to flag awith 
oy Law years afterwards gave a bond ts a truſtee of the fecond wife, 


pay his 


3 Wms.'s Rep. 328, 


contra debts ; if this bond had been given immediately on 
the diſcovery, and they had parted thereupon, it had been good, 
but being given in truit for the ſecond wife after ſuch time as the 
knew the firit wite was living, and to induce her to continue 
with A. this was worie than a voluntary bond, and decreed to be 
pafipored to all the ſimple contract debts, 3 W ins. s Rep. 339. 
pl. 88. Mich. 1734. Cox' s Cate, | | 
3 Wms. s Rep. 349. in S. C. 


co. If a fimple contraf cred: op, en behalf of himſt if and the reſt of 


the creditors, were to bring a bill and obtain a deeree, that he and the 
reli of the creditors Huli come in before the ma Ze, aud be paid all their 
debts, and that an advertiſement be put in the Gazette for that 
purpole ; „ here any bnd e ice! coming on the foot of the decree, ſoall 
be paid only pro rata with the frrple contract creditors ; for his coming 
in implies A ſubmiſſion to the deere. And this was thought to be 
clear. 3 WMms.'s Rep. 343. Mich. 1734. in caſe of the creditors 
of Sir Charles Cox. | 

Fl. But if ſuch bend creditor ⁊uould lie by, having notice of the erer 


and ad ve * in the Gazette, (notwithſtanding every one is in 
many caſes obliged to take notice of a lis pendens,) and after 


ſuch lying by, ſhould bring his action at law gu the executor or 
adminiſtrator af the obligor, though at law the latter may not be 
able to defend himſelf; yet his honour thought that in this caſc 
an equity would ariſe in favour of ſuch executor or adminiſtrator, 
and of the ſimple contract creditors, to compel the bond creditor 
to come in and accept of a proportion of his debt rateably with the 
ſimple contract creditors, But however ſtrongly his honour in- 
clined to be of this opinion, he ſaid it was no part of his judg- 
ment; nevertheleſs, he declared he ſhould always do his utmoſt 
to extend the rule of diſtributing equitable affets equally among 
all creditors. 3 Wms.'s Rep. 343, 344. Mich. 1734. Sir Charles 
Cox's caſe. 

52. If a man deviſes his lands to truſtees to pay all his debts, and 
dies indebted by ſpecialty and ſimple contract, and the bond creditors re- 
cover part of their debts out of the perſonal eftate, and afterwards they 
apply te be paid the reft of their bond debts out of the real gſtale deviſed 
for that purpoſe ; in this caſe as the teſtator intended all his cre- 
ditors ſhould be equally paid their debts, the bond creditors ſhall 
not come in upon the land, until the fi mple contract creditors 
have received fo much thereout, as to make them equal and upon 
the level with the bond creditors, in reſpect of what they received 


out of the perſonal eſtate; and this the Lord Chancellor ſaid was 
| | what 
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what the Maſter of the Rolls had very rightly decreed on great 
conſideration. 3 Wms.'s Rep. 323. Trin. 3734. in caſe of Haile- 
wood v. Pope. | 


( 2) What Debts ſhall be firſt paid in reſpect 


of Actions commenced. 


1 1 = . . : 
I. [Þ Xecutors may pay debts and other creditors pending a wwrit Br. Admi- 
Po * „ „ Fs : niſtrators, 
agaimit them, 7 ey Pave not notice of it, but 77 ajter Noe, pl. 52. cites 
and the aſſets ſhall charge them. Br. Executors, pl. 43. S. C. 
cites 1x 33. | 
p 1 * i x A 4 +} 
2. And where writ abates, and they hove offots the day of the firſt aint "nr 
writ purchaſed, they thal! be by this charged in the ſecond writ. Br. did not ew 
Executors, pl. 43. cites 2 H. 4. 21. for what 
. n Caule the 
firtt wiit abated, whether in his own default or not, and yet the plea awarded good enough, per tot. ur.; 
qu d neta; and yet it was not faid that the ſecond writ was brought by journey's Accounts, and the 
defendant compelled to reply to it; and the plaincitF ſhewed the teſte of his fi & writ, ans that the de- 
fendant had aflcts tne day ot the fir writ purchaſed, viz. the 1th day of january anno Art of the now 
king, vy which the detendant ſaid that plene adminiſtravit the day of the tft writ purchifed ; and the 
plaintiff ſaid that the teſtator enfeoffed the defendant upon condition that if ie returned from bavond 
ta, that then to re- infeoff him or otherwiſe to ſeil the land, and to diſtiibute the m ny for his joul, 
and you ivld it for 200 marks, Which you had in your hands the day of the writ purchaſed ; by 
which the defendant ſhewed a ſchedule of the debts ; aud becauſe he had not notice of this ſuit t Oct. 
Mich. and ac the pluries capias he came and pleaded to the writ, as appears there, and laid that the writ 
of d. be was brought in Middleſex, and he is dwelling continually in London, and he had tully 25min. 
tered the 200 marks before he had notice of the ſaid wilt purchaſed ; priſt, &c. And Rickhill for the 
derendant laid, that he did well before notice, &c. By which the other ſad, that he ſuch a day in S. 
zave him notice, which day he had aſſets, ami the other that he had nothing in his hands after notice, 
priit, and the other e contra. And per Ricknill, this matter does not prove ati:ts of the money of the 
12.e ; for theſe were not the monies of the tettator; and if he had died intettate, the ordinary could not 
demand :ccount of it. But Markham J. contra; decaute the money {hall be receired to his ule, and 
by his executors to diftribute for his foul, which cannot be better employed than in payment of debts. 
Br. Atiets enter mains, pl. 4. Cites S. C. 
296 J 
4 - o . . * . - m 
3. Judgment uon judicial proceedings in the court of the king, 5 Rep. 28. 
. * 5 7 s 8 3 5 5 In b. * 
is preterable to a flatute or recognizance, though the recovery be 5 
. wy 5 C2, ow 
puiſne to the debt due by recognizance or ſtatute. 4 Rep. 59. b. 6 Rep. 45. 
cites in the cafe of the commonalty of ſadlers. Paſch. 32 Eliz, b. in Hig- 
Fg 8 6 = > n's Comme 
Rot. 235. C. B. as the caſe of Pemberton v. Barham. * - 
I. DE k 3 8 oe 
executor pays the recognizance before notice of the judgment, he may well plead it, for he is not b und 
to take notice ot judgments againſt the teitator, without being acquainted therewith by the creditors, he 


8) 


being not privy to his acts. 3 Mod. 115. Trin. 2 Jac. 2. B. R. Harman v. Harman. 


4. Debts 79 the crown are to have the precedence in payment. 


Went. Off. Ex. 132. 


5. But this is to be underitood only of debts by or n record, 
and not of debts otherwiſe due to him. Went Otf. Ex. 132. 

6. As money due for wood/ales, or faes of tin, or other minerals, But fines 
for which no ſpecialty is given, ſo alſo for amercements in his courts 49% amerce- 


y | 7 2 . 11ENTS 
not of record, as courts of honour, and courts baron; ſo of fines for nin 
ing 


cohybld eftates there, ſo of money for which flrays coming into the courts of 
king's manors are fold ſo of debts by bend, We. forfeited by out- "<%4 are 
lawry, & c. or arrears of rent ſo forteited are not debts of re- 

| | X > | cord 
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oof * cord until office found, and ſo not to have priority. Went. Off. 
ent. . E g F 
*. 133. 6 


Fx. 134, | 
Arrears of fee farm rents, or other tents of inheritance, are not debts of record, as it ſeems. 


a - 
* 


Went. Ort. Ex. 134. 


2 Lev. 355. J Decree in Canc. againſt an executzr ſhall not be ſatisfied be- 


i * is * o ; 
ee fore a bond, it ſhall take place next to judgments made by teſtator, 


equil 10 2 5 92 c 
ment and become due after his death. Per Roll J. Sty. 38. Trin. 
agcommon 23 Car. in cafe of Eeles v. Lambert. 

law. Shatte | 

v. Powel in Scace. — Ch. Prec. Biſhop v. Godfrey. - Debt by a decree ſhall be paid after judg- 
ments, and betore debts by bond, Vern. 143. pl. 137. Hill. 1682, Harding v. Edge. 


3 Mod. 115. 8. It is a devaſtavit to pay voluntarily a debt by fimple contract 
Hamas. before a debt due by obligation whereof he had notice, not other- 
Harman.—_ Wile. But no man ever thought it a devaſtavit in an executor 
= barn 7% to ſatisfy a judgment en imple contra before a bond debt; per 
Moakhbouſe, Vaughan Ch. J. Vaugh. 94. Trin. 22 Car. 2. C. B. Edge- 
comb v. Dee. | | 
9. It is a devaſtavit in executor to fatisfy a debt on hend before 
a judgment on imple contra, and fo it is to ſatisfy any latter judgment 
if there be no aſſets to ſatisfy a former alſo; (cites 5 UI. 7. 27. 8. 
Mo. 678. Starle's cafe. Cro. E. 462. Green v. Wilcocks ;) per 
Vaughan Ch. J. 95. Edgecomb v. Dee. 
But even in 10. After a /i/:7 begun the executor may not excuſe himſelf by 
* any voluntary payments, he may ule egal delays as imparlance and 
payment if eſſoins, &. to prefer one creditor before another, but he may not 
the ſuit at do it by fa//e pleading of what lieth in his own knowledge; otker- 
. wiſe if falſity lies not in his own knowledge as non eſt factum 
but for the teſtatoris. 2 Ch. Caſes, 201. Mich. 26 Car. 2. Parker v. Dee. 
purpoſe by a S. C. cited. 2 Vern. 62. Per Cur. | 


Iatitat out | | 
of the King's Bench, there a voluntary payment ſhall ſtand good af er the action brought. 2 Vern. 200. 


Trin. 1603. Goodteliow ve Burchet. But an executor moving the Court for eniargement of time 
to plead, (the rules being out.) was denied unlefs he would enter into a rule not to plead any judgments 
obtained againſt him after the ru'2s were gut. 8 Mod. 308. Mich. 11 Geo. Ann. ö 

If execute is ſued at common law, and after an original pay a debt of the ſame nature without notice 


of the original, he is excuſed. 2 Chan. Caſes, 115. Trin. 34 Car. 2. 


Were credit ers bring 2 bill, and make the executors and all other creditors parties, the executors ſhall 
not have the power by confeiſing or ſuffering judgment by default after the bill exhibited, to prefer one 
creditor to another. Per Maſter of the Rolls. 2 Vern. 62. Paſch. 1688. cites Parker v. Dre, 

If an executor be ſued, and after an original, gives notice, yet the defendant may confeſ; the action 
to another creditor, if there be no fraud; adjudged. Cart. 228. Trin. 23 Car. 2. C. B. Meller v. 
Overton executor of Corbet- 

The adminiftrator may according to law prefer himſelf as far as the perſonal eſtate goes, but no 
farther, though lands are deviſed for payment of debts. 2 Chan, Caſes, 55. Irin. 33 Car. 2. Ge.l 
v. Adderly. | 

If an executor pays debts on ſimple contract, or ſuffers judgment to paſs againſt him in ſuch actions, 
he may plead ſuch payment or judgment in bar to an action on a bill of exchange, 3 Salk. 164. pl. 10. 


Yeoman v. Bradſhaw. Cumb. 352. S. C. 


*[ 297) 
A i 4 11. Generally where lands are deviſed for payment of debts, there 
viſes lad all forts of ſecurities, whether ſtatutes, jndgments, bonds, or ſimp 


to be ſold 1 . 
for payment contract debts, if they do not in their own nature affect the land ſo 


of his dedts, deviſed (as a judgment cannot, if the land be then in mortgage or 
and makes the like), there all d:bts ſhall be paid in proportion, and by average, and 


the d-viſzes x . ; 5 
executors; 10 of other equitable incumbrances; but then there is this differ- 
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ence, if the deviſee of lands in truſt for payment of debts be alſo made and the 


exccutor, then do the lands ſo deviſed become legal aſſets, and then 2 
: = b 8 3 , - 
debts mul be paid according to their precedency or ſuperiority at common ther the 
Jar, and fo it was reſolved in the cafe of Hixine v. Mortley, which _— ſhould 
. e paid i 
was agreed to be law of all ſides. Vern. 64, 65. pl. 60. Mich. evo 
/ ; y — N 4 1 's 
1682. Cirling v. Lee. or according 
| to the courſe 
of adminiſtration? My Lord Keeper having taken time ty confider till this day, now delivered his judg- 
ment, that they muſt be paid in a courſe of adminiftration, becauie where the ſame perſon is executor 
and truſtee, the land when ſold is legal allets; otherwite when the truſtee js execator, there they ſhall 
be paid in proportion. Chanc. Prec. 130. pl. 119. Mich. 1700. Bickham v. Freeman. 


12. Fudgments attach lands according to priority of originals, 
2 Ch. R. 145. 30 Car. 2. Gray v. Colvill. | 
13. A man poſleſied of a term for years makes 2a mortgage of 
this term to J. S. and afterwards acknowledges a ffatute to B. and 
then confeſſes a ſuilg ment to C. The judgment muſt be preferred 
in a courſe of law to the ſtatute. Vern. 293. pl. 286. Hill. 1684. 
Morgan v. Ld. Sherard. | IE | 
14. After a ſuit commenced in Canc. an executor ſhall not be al- Unlefs they 
lowed any payments made voluntarily without ſuit 3. per Jef- <2 a ſu- 


0A a 5 e erior na- 
fries C. Vern. 369. pl. 362. Hill. 1685. Bright v. Woodward. Ar and 
even in the 


caſe of a bond fraudulently cancelled, and for relief whereon a bill is brought, the plaintiF ſhall have the 
ſ:me benefit as if it had nt been cancelled, and this was in the caie of a bond by the huſband to the 


wife, before marriage, to leave her 600 J. ſhe having brought him lo much. Fin. Rep. 134. Mich. 


26 Car. 2. Brown v. Savage. 


15. A judgment in a piepowder court will oblige the priority of 
payment, belore bonds by executors; per Ld. C. 2 Vern. 89. 
Mich. 1688. in cafe of Scarle v. Lane. Os 

16. An adminiſtrator paid money on Hperialties without notice of Ebd. 88. 


8 : Searle v. 
money decreed, and Ivid fully adminiſtered the aſſets. Decreed ne- Lak C. 


vertheleſs that he pay the money decreed. 2 Vern. 37. pl. 31. and the _ 
Hill. 1688. Searle v. Hale. Court con- 
- firmed the 
former decree. —2 Freem. Rep. 103. pl. 114. S. C. decreed for the plaintiff; but if the decree 
hid only been to account, and ha] not atctrtained the tum, it had been no more than a judginent quod 
computet at law, which is no complete judgment till the account ſtated. This cauſe was reheard in 
term Paſchæ 1640, betore the Lords Commiſhoners, who took time to canfider of it; and the reporter 


193, qere how determined. Equ. Abr. 332. pl. 3. cites S. C. decreed, Hill. 1688. 


An executor paid money purſuant to a decree of tnis Court, and upon 2 plene adminiſtravit they 
would not permit him to give any payment in evidence at law, this Court decreed it ſhouid be allowed, 
and referred the matter to an account here. 2 Vern. 57. Arg. cites Paſch. 1667. Jones v. Brad- 


ſtaw, S. L'. 
| h : - [ 298 ] 

17. Judgment precedent ts a  /latute from A.—A. dies. A writ of It alter the 
error is brought on the judgment, and pending that writ the money —_— 
due on the ſtatute is paid, and not enough left to ſatisfy the judg- ecution upon 
ment creditor, it has been ſaid that the firit payment to the co- the facute 
nuſce is good, becauſe by the writ of error the execution of the ee 
judgment was ſuſpended; per Cur. 4 Mod. 247. Mich. 5 W. tor may 
& M. in B. R. in the caſe of Dighton v. Greenvill. plead it to a 


ſci. fa. upon 
judgment, becauſe he could not hinder execution; per Holt Ch. J. 6 Mod. 144. in cafe of Smith v. 
Harman, cites And. 208, 209. that ſuch payment is good. Per Holt. Farr. 140. Anon. cites 
Velv. 29. the Court was divided; but upon the reference to the other juſtices, the major part held the 


payment good. Read v. Ecarblock, m——Skinn. 388. S. C. cited by Holt Ch. J. and faid, that this 
ſhews ' 
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ly ſuſpended che effect of the judgment, that it ſhall not kave any 


TXgard or eflencc. 


2 Chan, 16. After a Bi in Canc. by one bond creditor againſt the execu— 
Caſes, 201, 1 „„ nth. 1 Tn 

do the executor confeſſes a judgment to ansxther bond creditor. The 
Dee, contra Court allowed the payment on the judgment confelled after the 
Mich. 26 Hill brought. 2 Vern. 299. Trin. 1693. Goodfellow v. Bur- 


Car. 2. | 
Payment chet. ; 


on a recovery at law on action brought after the bill was depending in Chancery was d'fal'owed after - 


great debate. Arg. Chan. Prec. 188. cites foſeph v. Mott, but Ld. Wright dilapproved that cate, but 


decreeing according to that caſe, his decree was reverſed in the Houſe of Peers, and the payment of a 
bond voluntarily, without confeiling judgment after a bill bought by grantee of a rent-charge againſt 
the executor, was allowed there. Chan. i':ec. 188. Hill. 1541. Darſton v. Earl of O tord, 

A fmvle contract creditor brought an action, and filed his original againſt the executor ; the other 
Kmple contract creditors offered the plal tiff to divide the aſſets in proportion, but he having filed his 
original inſiſted on his whole debt in preicrence to the others. Upyn this the executor gave judg- 
ment in ſeveral quantum meruits brought oy the other ſimple contract crevitors, of the ſeveral tums 
which were laid as damages in the declaration, without afcertaining the damages by writ of inquiry, 
but they were ſo laid as not fo exceed the real debt. Upon which the plaintiſf at law brought his bill 
in equity, but decreed that executor might prefer any creditor, and the Matter of the Rollis dumiſſed the 
plaintiff s bill with coſts, and affirmed on appeal by Ld, Chancellor. Wms s Rep. 295. Mich. 1715. 


Waring v. Danvers. 


19. A decree niſi, Sc. againſt an executor ſhall be preferred to a 
Judgment an a band obtained on an action brought after ſuch de- 
cree, and the juagment had before the decree was made abſolutc. 
Decreed by the Maſter of the Rolls, and ailirmed per Ld. So— 

ers on a re-hearing. Chan. Prec. 79. pl. 69. Mich. 1697. 
Jokph v. Mott. | i | | 
Thid. 189. 2% After a bill and anſwer put in, the executor voluntarily paid a 
nan”, bond debt, and was diſallowed on the account, becauſe he might, by 


that appeal . . . 
— feſſing judgment, have preferred him, and no difference in 


was brought CON : 
in the Houſe reaſon, where paid without ſuch conteſſing. Chan. Prec. 188. 


of Lorda, pl. 154. Hill. 1701. Dariton v, Earl of Orford. 


and on 21 
November 1702, the cecree was reverſed, and the payment allowed. S. C. cited 3 Wms.'s 


Rep. 401, 402. in a note there, and that the decree was reverſed in the Houle of Lords. 


21. If executor voluntarily pays a fatute before a judement had 
againſt his teſtator, it is a devaſtavit; but if after teſtator's death 
Execution be taken and executed, he may plead it to a /cz. fa. upon 
the judgment, becauſe he could not hinder execution. 6 Mod. 144. 
Paſch. 3 Ann. B. R. Per Holt Ch. J. cites And. 208, 209. 

22. Executor may pay debts ot a higher nature, or as high a 
nature, pending a bill in equity againſt him, or after a decree qed 
computet, but this muſt be intended where he has legal affets ; for 
if he has only equitable gſete, the Court will not indemnify him 
and ſuffer him to diſappoint and prejudice the firſt ſuitor, and 
where there is a „ina decree againſt an executor, and he pays a 
bond, it is a miſpayment, for a decree is in the nature of a judg- 

ment; per Cowper C. 2 Salk. 507. pl. 1. in Canc. Maſon v. 
Williams. | | | 

23. Executors having paid off debts by ſpecialty, and retained their 
ou, debts on ſiimple contract, agree with the principal creditors on femple 
: eontradt to pay them equally. One brings an aclien cn a ſpecial original 
7 zo gel preference to himſelt, and thereupon the executors ch. puilge 
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ments to the veſt, but he brings his bill to 2 aſide the judgments. 
N. B. There was an 1 between the executors and the other 
creditors to whom the judgments were ſo given, that what ſhould be 
recovered by them ſhould be equally divided among them exclufrve of the 


Plaintiff which the plaintiff ſuggeſted to be a fraud. But bill dif- 


mitied with colts by the Maſter of the Rolls, and the decree af- 
firmed on appeal by the Ld. Chancellor. Wms.'s Rep. 295. 
pl. 7 73+ Mich. 1 5 _ v. Danver IS. 


(R. a) [What Debts ought to be ſirſt ſatisfied.) 
Judgments in Life of Teſtator. 


[TI. IF a man acknowledge a /atute to another, and afterwards * Le. 328. 
anther recovers in debt againſt him, and after he dies, the bi 464. 
executor ought to ſatisfy this judgment before the ſtatute, be- * 
cauſe it is more worthy, for in a ſei. fa. againſt him upon the cordingly. 
judgment, it is no plea for the executor to plead the ſtatute ac 


knowledged by the teſtator before the judgment. Mich. 270-pl. 364: 


32, 33 Eliz. B. R. adjudged, * Boxp acaixsr BAYLIE. tidem ver- 
And there it is ſaid, that Patch. 32 Eliz. B. it was adjudged be- 9 

e. 329. 

tween + CONNY AND BAR HAM.) in pl. 328. 

| cites S. C. 


3 Le. 271. in pl. 364. S. Co cited. 


O2. If a man recovers a debt againſt B. and after B. acknowledges a Cro. E. 234. 
fiatute ts C. and after makes his executor and dien, the executor P!\: 2: S. C- 
= * : | , adjornatur. 

ought ſirſt to ſatisfy the judgment, and nit the flatute which became — Ibid. 822. 


= after the death of te/tatir, tor the judgment is more high. Fl. 29. S. C. 


Dubiraras Hill. 42 Eliz. B. R. between BEARBROOK AND 1 
Reap. } a 
4 Rep. 59. 


b. Eo. a. S. C. cited by the reporter as reſolved. S. C. cited accordingly 5 Rep. 28. b. But 
a writ of error Raving been br vant of the judgment, and the record removed, pending which the exe- 
cutor paid the ſt; itute, it was held by the greater part of the juſtices at Serjeant's Inn on a reference, 
that the tatisfying the debt on the ſtatute firſt was no devattavit, becauſe he could not withſtand it, and he 
ſhall not be put to his audita querela; and therefore adjudged for the defendant. Yeiv. 29. Rede 
V, Bercblock, S. C. held by the major part of the juſtices 5 dingly; for it was doubtful whether the 
judgment would be affirmed or not. den 4 Mod. 248. Mheie it is ſaid per Cur, that by the writ 8 
of erior the execution of the judgment was ſuſpended. 


CZ. If A. recovers againſt B. and after C. recovers againſt him, 
and after B. dies, his executor may ſatisfy which of the judgments he 
pieaſe, terlicet, the latter judgment if he will, for they are one as to 
him. Trin. 12 Ja. B. R. per Nichols. ] 


4. One owed money on a bond, and alſs upon a recognizance, and the 


bond creditor got judgment, but before execution the defendant died, Hau- 


ing goods to the value of the debt recovered, and made his wife execu- 
trix, to whoſe hands the goods came ; afterwards the goods were taken 


in execution upon the recognizance, and thereupon the bond creditor [ 300 } 


bro»ght a ſcire im ias againſt the exccutrix, to which the pleaded 
the 


| 300 | - Erecutors. 


the execution on the recognizance, and adjudged a good plea, 


b:cauſe ſhe being chargeable with the juſt debts of her huſband, 
and execution being taken out upon the recognizance, ſhe could 
not prevent its being executed, eſpecially ſince the had no notice 
of the judgment on the bond, and ſhe ſhall not be charged with 
the judgment without other matter. 2 And. 157. pl. 87. Mich. 
44 & 45 Eliz. Anon. . | 

5. Plaintiff brings dest againſt adminifiratrix upon teu former 
udgments againſt the inteitate, and thews the recoveries. Defend- 
ant pleads the intiſtate entered inis a recognizance 10 Sir H. B. and 
that after the judgments obtained by the piainti, Sir H. B. had judg- 
ment again the inteflate upon the recognizance, and ſhe had not aſſet; 
beyond the goods liable to the judgment on the recognizance, 
Plaintiff demurs, and two of the juſtices held the plea good, as it 
it had been demanded upon the two firit obligations; but the two 
other juſtices were of a contrary opinion, for the plea had not 
been good againit the inteſtate himſelf, and that the action brought 
by the plaintiff was in nature of a ſcire facias, for he demanded 


the debe in another courſe than it was at firſt, for the debt is 


now become a judgment on record ; but the plaintiff dying, the 


Court did not refolve. Yelv, 133. Trin. 6 Jac. B. R. Gomerſal 


6. To a ſcire facias on an interlocutory judgment againſt an 


executor the defendant cannot plead a judgment in bar; for the 


ſtatute never intended that the executor ſhould ſtand in any other 
circumſtances to make another defence than the party to the con- 
tract himſelf might have made againit the inquiry, and he could 
have pleaded nothing but a releaſe or other matter in bar ariſing 
puis darrein continuance, He 1s, by the words of the ſtatute, to 


ſhew cauſe why damages in ſuch cafe ſhall not be aſſeſſed and re- 


covered, and if he ſhall appear at the return, and not ſhew any 
matter ſufficient to arreſt the final judgment, then a writ of in- 
quiry ſhall be awarded, &c. and arreſting judgment is by matter 


apparent in the record, and not extrinſic. 1 Salk. 31 5. pl. ; - 


Paſch. 3 Ann. B. R. Smith v. Harman. 


(S. a) What Debts ought to be firſt ſatisfied by 


them, and what not, without a Devaſtavit. 7 


ludgment in Life of Teſtator. 


The order CI. CO much of the gods of teſtator as is ſufficient for his funeral, 
Rn en may be employed to ſuch uſe before debts or legacies paid. 


x 6: 37 H. 6. 30. 28.] | 


bſ i : 95 „ 
firt "0," ES the funeral. 2dly, Debt to the king. zdly, Rent upon leafes for years. gthly, Judg- 
ments. sthly, Statutes and recognizances, Gthly, Obligations, 7thly, Contracts. Sthly, Legacics. 
And if he does not obſerve this rule, he expoſes himſelf to a devaſtavit, which he is to anſwer pro tanto 


eut of his own goods, Jenks 274+ pl. 94. 
| C2. Io 
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2. It ſeems that rent reſerved on a leaſe which comes to exe- Porn 
cutor, if the rent become due in time of the executors, it ought Fel. 927. 
* not to be ſatisfied before judgments or other debts of the teſtator, e 

5 8 15 caſe 
for this is the proper debt of the executors ; for the action ſhall be brought repottel 5 
againſt them in the debet and detinet, as in 5 Rep. HaRGRave's Rep. 41. is 
CASE. } | not law, 


: | NF: 7 1 N and Jones 
„ ſaid, he knew it to be reverſed in point of judgment for this. Cro. C. 225. in caſe of Smith v. 


Norfolk. 


[3. But it ſeems etherwwiſe it 15 of arrearages incurred in life of Br. Dette, 


teſtator ; but quzre this, for Maſter Olde ſaid to me that it has ys bag _ 


been reſolved contra becauſe it is real, for 11 H. 4. 79. b. accept- S. P. does 


ance of a bond, for it does not extinguiſh it, therefore higher. } not appear. 

| —Þ zh. 
Batre, pl. 185. cites S. C. & S. P. Arrears af rent due on a leaſe parol determined is pay able 
by executors before bonds. 3 Lev. 267. Newport v. Godfrey, But per Cure debts on bonds and 
rents due are of equal nature. 1 Salk, 326. Gage, alias Gray v. Acton. | 


C4. A judgment in life of tefiator ought to be ſatisfied before 
any debt, for if the executor Juffers a judgment againſt him at the 
ſuit of another and execution, it is a devaſtavit if he has not ſufficient. 
21 E. 4. 21. b.)] | | 
CJ. The ſame law is if teſtator be indebted of record to the king, Br. Prero- 
this is in nature of a judgment, and therefore ought to be firſt ſa- Se, ple 


tified. 21 E. 4. 21. b.] 228 
| | - The king 
has no prerogative in his debts, unleſs his debt be of record, but if the executor of his debtor pays other 
debts before the debt of the King it is good adminiſtration, unleſs the debt be of record, and the exe- 
cutor is excuſed againſt the king, per Brown and Choke Juſtices, contra Littleton. But ſee at this day 
a great flatute 33 H. S. cap. +» where the king bas now prerogative in bis debts. Br. Prerogative, pl. 71. 
Cites 21 E. 4. 21. If a man had judgment againſt A. on an obligation, who dieth, and ano- 
ther obligee of the ſaid A. aſſigns his obligation to the king, and the executors ef A. ſatisfy che ſaid 


judgment, it is good againft the king in reſpect the debt due to the king was not upon record before the 


death of the teſtator. Per Tanfield Ch. B. which was granted by the Court. Lane, 65. Trin. 7 Jace 
in Dimmock'e caſe. ; : | 


6. Where there are ſeveral judgments againſt teſlator it is not ma- 
terial which of them was precedent or prior in time; but he 


which firft ſues execution muſt be preferred. And before execution 


ſued by either, it is at the executor's ion to pay which he will 


firſt. And if each brings a ſcire facias, yet the executor may con- 
feſs the action of which he will firſt, notwithſtanding the ſcire 
facias was brought by one before the other. Went. Off. Ex. 136, 


33% 


7. Scire facias againſt executor of F. S. upon a decree in the Exche= 
quer againſt J. S. for money; the defendant pleaded, that the teſtator 
was indebted to him by bond, and that he had paid him{clf before the 
ſcire facias brought, or notice of the decree ; it was ruled by three 
barons againſt baron Powell that this was no bar; and that a de- 
cree in equity obliges an executor in equal degree at leaſt with a 
judgment at common law. 3 Lev. 355. Paſch, 5 W. & M. in 
Scacc. Shaftoe v. Powell. 
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(r. a) [What Debt ought to be (rſt ſatisfied. 


Judgment in their own Time. 


[1. IF 2 man brings debt again? executor, and pending this another 
brings debt and firſt recovers, he ſhall be firſt ſatisſied. 


9 H. 6. 58. ] 1 | 
Where AQion is brought. 


2. If an action be brought againſt executor in ier county 
than where the executor /iwes, he may, before notice of the action 


brought, pay other debts, becanſe it is in another county.“ 


2 H. 4. 21. b. Curia. PL C. 279. ] | 
* Br. Al. [Z. If action of debt brought againſt an executor be abated, in 
miniſtrator, mee actions by Fourney's account he ought to plead fully adminiſtered 
J. 14+ Cites 3 2 % ik. : ; 
RE the day of the firit writ purchaſed (therefore he cannot pay any 


Adminiſtra- 2 H. 4. 21. 
tors, pl. 18. f wy 5 


S. C. — See (Q. a) pl. 7 S. Co 
Journey's Accounts, pl. 4. 


4. Debt; the defendant pleaded fully adminifiered; the plaintiff 


Fitzh, 


+ Br. Journey's Accounts, pl. 8. S. C.— 


2 Roll. Rer. 
dee gy replied, that at anther time he brought an action of debt againit the 
_ I do now defendant, whereupon fhe was outlawed up5n mean proceſs, and 


pot obſerve ſhe brought error and reverſed the outlawry, whereupen be frejbly 
276 the "prought this ation, and that at the time of the firft action brought jhe 
1 | had affets & hoc petit quod inquiratur per patriam, et deicndens 
ſimiliter; and thereupon a verde found for the plaintiff, and judg- 
ment; error was brouyht, and infift- upon that here is not any 
plea; for though ſhe had aflets at we ume of the firſt action 
brought, yet ſhe afterwards mig 't have well admigiftered it by 
reaſon of a lawful recovery, or law'ul payment aſter; fed non 
allocatur ; for it ſhall not be intended without ſpecial matter 
ſhewn; and it /uffices if there wos enough at the time of the firſt ation 
brought, unleſs ſhe fhewvs | | | 
Cro. J. 579. pl. 9. Trin is fac. . Aldrich v. Wailthal. 
5. Executir confeſſes judgments in debt upon ſimple contract, 411 
pleads them in bar of aflumpfits; judgment tor defendant. 
1 Lev. 200. Hill. 18 & 19 Car. 2. B. R. Palmer v. Lawſon. 
6. In aſſumpſit after verdict for plaintiff, and before day in Bank 
def-ndant dies. Plaintiff brings feire facias upon a judgment en- 
tered next term upon the Oxford act; the executor deiendant 
pleads obligation o himfelf for 1901. and a judgment to A. but 
no ſcire facias upon it, and that he has no afiets beyond 40 l. (he 


— 


Mod. 6. pl. 
19. S. C ad- 
jornatur.— 
Raym. 210. 
S. C. ad- 
judged for 
the plain- 


is executor). This judgment tall to relate that it {hall be as 2 
judgment in life of teſtator by the new ſtatute and be firſt paid 
Y 9 1 Lev. 277. Mich. 21 Car, 2. C. B. Burnet v. Holden. 
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7. To debt upon ap". 1alty againſt an executor it is g good bar that 
judgment has been had againſt him on ple contract ultra, &c. 


Gibb. 76. Trin. 2 & 3 Geo. 2. C. B. Davics v. Monkhouſe. 
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(U. a) [What Debts, &c. ſhall be firſt paid.] 


[ 393 ] 


1 D for ſervant's wages within the ſlatute of labourers ſhall 
be paid before Ae ron!rafs, as to me it ſeems.] 


Contracts. 


2. Debts upon /mple contract are to be paid before legacies. 
9 Rep. 90. b. PINCHON'S CASE.] 

[Z. Dr. and Student, 78. They are to be paid before /egacies 
in conſcience, but the Dr. feems, and it is not denied by the 
Student, that if he pay the legacies firſt, the debtee has no re- 
medy.] | | 

J. Quzre, whether a debt upon fimple contract be to be paid 

fter a debt for jervant's wages who is not within the fiatute of la- 
bourers?) 

ſ5. 37 H. 6. 30. By Priſot debts are to be paid before /egacies. 

D "ES | g tor pays 
21 E. 4 H 6. 16. Wee. 
firſt, fo that the reſidue is not ſum̃cient to pay the debts, he ſhall be charged of his own proper goods; 
tor this is not ſuricient adminiſtration, and the iſſue was fully adminiſtered, and this matter was given 
in evidence. Br. Adminittrator, pl. 37. cites 21 E. 4. 21. [And fo it ſhould be in Roll (21, b), the 
(23) being miſprinted. ] S. P. Br. Devile, pl. 3. cites S. C. 


If execu- 


[6. Debts to the king by matter en fac are all one with deb? F a See (8. a) 


89711190! perſon, and of them the executor has election to pay which 1 95 
e will tt. 21 K. 4. 21.1 | notes theres 


Fol. 928. 


(X. a) What Debts ought to be firft ſatisfied before 
« | 


Legacies. 


Mo. 413. 
pl. 508. 
S. C. but 
8. P. does not 
appear. 
Goldib. 14. 
pl. 54. S. C. 
but S. P. 
decs not 
clearly ap- 
bear. — 
Ow. 72. 

f : Norton and 
Sharp v. Gennet, S. C. Cro. E. 466. pl. 17. S. C. held accordingly ; but the legatory by the 
civil law ſhould enter into a bond to make reſtitution if the obiigation Mould aitrry a1ds be recovered, and 
ly there is no inconvenience to any; and to that the counſel ot the other fide, and the whole Court, be- 
ſides Fenner, agreed; and a conſuttauon was granted. J. C. cited by Net! Ch. J. Sty. 56. 


LI. JF a man binds himſelf in an cbligation to perform a certain 
thing, and deviſes divers /egactes and dies, leaving but tut- 
ſicient to ſatisfy the bond, if it thall become forfeited, yet this 
obligation ſhall not be any bar of the legacies, becauſe it is n 
certain if the ebligation fhall ever become forfeited, but the execintor 
ſhall make a cenditional deliverance of the legacy, icilicet, if the obli- 
gation be recovered againtt him, the legatec ſhall re-deliver the 
legacy. Hill. 13 Eliz. B. R. in cate of NRHC TN AND SHARP'S 
CASE, ] | 


2. 80 


* 304 Exccutors. 

[2. So if a man binds himſelf in an «'/igazizn, being under. 
keeper of Ludgate, % the fheriffs is beep all prijoners ſafely, and alſ5 
fo ſave them harmleſs from all eſcapes of priſoners to be * committed 
to him during their ſhevralty, and after he ſuffers a prifoner to 


efcape, by which e debt 1s recovered againſt the fheriffs in a writ 


of eſcape, and ſo the chi ien is forfeited, yet it he gives divers le- 
gacies and dies, not leaving ſufficient aſſets, but to ſatisfy the bond 


the executors ſhall not bar the legatces by this obligation forfeited, 


becauſe it may be that the ſheriffs will never ſue them upon the 


| obligation, but he ſhall deliver the legacies conditionally, ſcilicet, if 


the ſheriffs recover againſt them, they ſhall re- deliver the legacics. 
Hill. 38 Eliz. B. R. between NECTON AND SHARP.) 


3. Deviſe of lands to his executors 7oXvards payment of debts an 


legacier. Decreed that the debts be fully paid before the legacics, 
and difference taken between ſuch appointment made by vi// or 


by deed. 1 Chan. Caſes, 275. Paſch. 28 Car. 2. Whitton v. 
Lloyd. - 


(X. a. 2) What Debt ought to be firſt paid. 
Debts by Specialty. 


The obliga- I. Dir upon Band, though the day of payment is not yet come, 
1 ſhall be paid before a debt on cantract. Cro. E. 315. pl. 9. 


2 Prenty Hill. 36 Eliz. B. R. Buckland v. Brook. 
condition | 
as but a defeaſance of it. Per Gawdy J. Le. 187. in cafe of Woodſhaw v. Fulmerſton. 


2 And. 159, 2. A fatute is a preſent duty, and therefore ought to be paid 
Arg. Cites a 0 . ; . 5 py 
Theuton before a bend. Sty. 55. Arg. 14 & 15 Jac. cites Robinſon's caſe. 
v. Verney, Hill. 20 Eliz. 


Mod. 175. 2. It is a devaſtavit in executor. to pay wluntarily 2 debt by 
2 ” ſimple contract before a debt by bnd, wheresf he had notice (and 
v. Jennings, not otherwiſe) in that caſe; per Vaughan Ch. J. Vaugh. 94. 
per 3 Trin. 22 Car. 2. C. B. Edgcomb v. Dee. | 
an, af ; x 

debts on ſimple contracts may be paid before bonds, unleſs timeiy notice be given to the executor, and 
ſuch notice muſt be by action. Io other juſtices agreed, but one doubted. Comb. 35. S. C. 
ſays that it was afterwards adjudged for the plaintiff Mich. 3 Jac. 2. -3 Mod. 115. S. C. & 
8. P. agreed by the Court, but gave no judgment. = | 


4. Huſband before marriage gives 2 bond to leave his avife worth 
1500 J. if ſhe ſurvived. He died in debt to others, and no pro- 
viſion made for the wife. This bond decreed to be 1atisfied firſt. 
Fin. Rep. 232. Trin. 27 Car. 2. Hodgkin v. Blackman & al'. 
8. o. cited 5. A. is indebted to B. by mortgage, and gave bond 2 perform 
Cro.C. 253. gyenants, and is indebted to C. by bond. The perſonal aſſets ſhall 
1 be applied to pay off the bond-debt, and no allowance to be there- 
v. Syanor. out made in reſpect of the bond for performanee of covenants in 


True. the mortgage-deed. 2 Vern. 273. Trin. 1692. Fletcher v. Stone. 
v. Echard, in caſę of a ſtatute for performance of covenants, | | 
wn 6. If 


1. ? 
but 
2 
judge 
cock 


I 
emp! 
2 V. 


5 Eele 


zances 
enjoyr 


For felt 


7 


ne, 


Eeles v. Lambert. 


zances for the peace, and of good bebaviour, &c. and fo by ſtatutes for performance of covenants for 


Erecutors. 30 


6. If an indebitatus be brought againſt an executor, and he 
pleads that his teſtator did covenant ſeveral things, and that the 

* covenant was broke, and that the damage thereof amounted to fo 
much, and thews that he has no more affets, it will be a good plea 
though the damages are not certain; per Holt Ch. J. 6 Mod, 144. 
Paſch. 3 Ann. B. R. in caſe of Smith v. Harman. 

7. Decreed at the Rolls that m:r:1gages were to be paid frſt, 


then judgments, and then recagnizances, &c. But on appeal to 


the Lords it was adjudged, that mortgages were not to be prefer- 
red to other real incumbrances, but mortgages, judgments, ſta- 
tutes, and recognizances, ſhould take place according to priority, 
and as they ſtand in order of time. 2 Vern. 525. pl. 474. Mich, 
1705. Earl of Briſtol & ab Creditors of Baſſet v. Hungerford. 

8. A. mortgaged land to J. S. and gave 2 bond to perform cove- 


nants, and about fix years after died inteſtate. M. pass ſſed herſelf 


of the goods without taking letters of adminiſtration, and pays away 
all the aſſets in diſcharging debts on ſimgle contract. About ſeven 
years after A. 's death an old dormant entail was diſcovered, and 
the heir in tail brought ejectment and recovered poſiæſion, w here. 
upon the executor of J. S. ſued M. on the bond. M. prays an in- 
junction, ſhe having paid all ay: and never having any notice 
given her of the bond. Defendant demurred and was allowed, 
the bill being an attempt to alter the courſe of law; but if ang 


fraud had been charged on defendant, by which ſhe was deceived, 


or inducing her to pay axvay the aſſets, it might have varied the caſe, 
Chan. Prec. 524. pl. 329. Trin. 1720. Greenwood v. Brudniſh. 

9. A voluntary bend ſhall be diſcharged before legacies, but not 8. C. cites 
before debts due by ſimple contract, which are bona fide due. ee. 
Decreed per Harcourt C. Abr. Equ. Caſes, 84. pl. 2. Jones v. by Ld. C. 


Powell. Talbot. 
Cates in 


Equ. in La. Talbot's Time, 156. Mich. 1735. in cafe of Cray v. Reoke. 


(X. a. 3) What Debts ought to be firſt paid, 


Debts without Specialty. 
I. 1 Hether a fine upen admittance may be paid before a bond 


and not be devaſtavit; three juitices thought it would, 
but the Ch. J. e contra. 3 Mod. 240. Mich. 4 EX. 
2. Executor Cannot Pay - o much as funeral 5 before he Pay 2 
judgment had againit teſtator. Browenl. 76. Hill, 11 Jac, Han- 
cock v. Wrenham. 
3. A contingent ſecurity ſhall not Bund in the way - a debt by © 


Lorwiſe 
ered e 


ſimple contruct as to the adminiſtration of aſſets by the executor, might be 


2 Vern. 101. Paich. 1689. ſays it was ſo reſolved | in 3 caſe of exccedingly 


deirauded 
by recognt- 


enjoyment of land, if theſe ſhould keep off rhe payment of , and yet chemſelves perhaps nevor be 


For feited, nor the ſurns never become Payable, Went. OF. Ex. 141. 


Vol. XI. 2 a | g. Articles 
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4. Articles of agreement en marriage t9 ſettle 15001, per aun. on 
e. A ſettlement is made, but deficient, The huiband deviſed 
all his unſettled lands for payment of debts. Per Cur. if the 
ſettlement is deficient, yet, in regard there 1s no covenant in the 
articles, nor mention of any particular lands, the widow and infant 
[ 306 J muſt come in for ſatisfaction after b:nd-creditors, whoſe debts are 
aſcertained and fixed, whereas the demands on the articles only 
ſound in damages. 2 Vern. 272. pl. 257. Trin. 1692. Whit- 
church v. Lady Anne Bainton. h | | 


(X. a. 4) What Debts ſhall be paid firſt. 
By ſpecial Direction of Chancery. 


1. POND to ſecure 4001. borrowed was made in quadraginta 
| libris, where the ſum borrowed amounted to quadringent', 
1201. of the 4ool. was paid. Decreed the bond to ſtand as a good 


bond of the penalty of the 400l. for the ſecuring the 2801. due, | 


and that this bond takes place of any other bond on which judg- 
ment has not been obtained. Fin. Rep. 413. Hill. 31 Car. 2. 
Simms v. Barry. | 
Chan. Pree, 2. A freeman of London, having three baſtards by B. confeſſes 
bes = the a judgment to B. of 10001, defeaſanced for payment of 5001. 77 
conditioneg IÞree months after his death. Decreed that this, being a voluntary 
for payment judgment, ſhall not prevail againft debts by ſimple contract, nor 
2 whe geol. againſt the widow of the freeman, but that ſhe muſt have her 


20 be ual. 9 * . 
I; * ſhare according to the cuſtom of the city, without any regard had 


between the to this judgment; but his debts being paid, the judgment would 


1 any bind the legacy-part. 2 Vern. 202. pl. 186. Hill. 1690. Faire 
dat the beard v. Bowers. 


Sond was | | | 
Hout conſideration, and being to be paid after A.'s death, it was looked upon as a legacy. 


Chan, Prec. 3. Where there are legal and equitable aſſets, ſuch creditors as 


/ - * will take their ſatisfaction out of the legal affets ſhall have no be- 
$-e tit. Pay. nefit of the equitable aſſets until the other creditors, auh have 61ly 


ments (P, a remedy out of the equitable aſſete, have received thereout an equal 


pl. 5. an 


the note: proportion of their reſpective demands; per Wright K. 2Vern. 435. 
cre pl. 399. Paſch. 1702. Sheppard v. Kent. | 


5 Devaſtavit. What is a Devaſtavit. 


If exeevtor 1. IT an executor ſells at a great rnder-walue the goods of the 


1 teſtator, it is no devaſtavit; per Frowike Ch. J. Kelw. 51. a. 
for a penny, pl. 5. Trin. 18 II. 7. Anon. | | 
all he fur. 

pluſage ihall be adjudged a devaſtavit. Per Frowike Ch. J. Kelw. 59.—The plaintiff may aver the under- 


value, and it ſhall be tried by jury. Per Frowike Ch. J. Kelw. 63. 6. But it is better to ſeil in- 
to 


der the value than to loſe Le whole by a total forteiture, as in calc of a Icaſe for years which come — 
| 2 1 


yi vw 


Executors. 


2. Adminiſtratian durante minore ætate of two infants executors 
was granted to another, who pofſefſed himjelf of the goods of the teſ- 
rator to the value of 4oo]l. and when the infants executors came of 


age, they releaſed to the admizuſirator all demande. Adjudged, this 


was a devaſtavit, though the goods never were in their poſſeſſion, 
and the relcaſe of the infants executors was aſſcts. Godb. 29. 
pl. 39. 27 Eliz. C. B. Kitley's caſe. 

3. Surrender of a term by executor which was deviſed by A. ad- 
judged a devaſtavit, yet it feems A. may have this as legacy not- 
withſtanding this ſurrender. Mo. 358. pl. 487. Trin. 36 Eliz. 
Carter v. Love. 5 

4. If one ſues the adminiſtrator and gives notice, yet he may 
confeſs the action of another that commences his ſuit after if there is 0 


fraud ; but if adminiſtrator is ſued on a bond, and pays another debt 


en bond without ſuit, there if he had notice of the ſuit it is a devaſta- 
vit. The notice is material. Mo. 678. pl. 926. Trin. 44 Eliz. 
C. B. Scarles's caſe. | 

5. If an executor pays a bond made on an uſurious contract, it is a 


devaſtavit; per Hobart. Brownl. 33. Anon. 


6. If exccutor pays a bend made on an uſurizus contract it is a 
devaſtavit in the executor, and if he be bound to preſent one to a 
church, and he preſents one on a fimmiacal contract, the bond is 


broken; per Hobert Ch. J. Brownl. 33. Anon. 


7. If defendant confeſſer that he had more in his hands at the time 
of adminiſtration repealed than was ſufhcient to pay the plaintiff's 
debt, if after judgment againſt defendant the 1 cannot levy 
the debt in defendant's hands, he may on the detendant's own 
thewing without any damage return à devaſtavit. Brownl. 116. 
Paſch. 10 Jac. Morgan v. Sorck. | 

8. Executor fer a time waſting the goods, how the creditors 
ſhall be relieved after his time expired. See Hob. 266. pl. 349. 
Chandler v. Thompſon. | 

9. Submiſſion to arbitrement being their voluntary act, although the 
arbitrators by their judgment do diſchatge the debt or damage in 
part, or in whole, yet ſhall the creditors have like remedy there- 
upon againſt the executors as if they had releaſed, or, which is 
more, received the ſame. Wentw. Off. Ex. 71, 

10. If an executor of full age, upon receipt of all principal and in- 
tereſt due, releaſes a bond, it is no devaſtavit, and is aſſets only for 
the money received; for nothing is done but what in good con- 
ſcience ought to be done; per Brampſton Ch. J. and Damport 
Ch. B. Cro. C. 491. Mich. 13 Car. in cafe of Kniveton v. La- 
tham. | 

11. Executor is ſued. Though he may abate the action, but 


does not, but ſuffers judgment againſt him, yet it is no devaſta- 


vit. Sid. 404. Per Twilden J. Hill. 20 & 21 Car. 2. in caſe of 
Parker v. Maſters. 


1 12. Payment 
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Re ed ecuto? ſułject to a condition for payment of rent, or of a ſum in groſs, and no profits accrue to 
| Him to enable him to pay it. Went, Off. Ex. 114, 115. 


3070 
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it. Hob. 167, 
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Sty. 8 12. Payment of debts upon {imple contract is a good adminiſtra- 


es 0 againſt udg nente defeaſible upon performances of covenants ; Arg. 


harmles ſaid it had been ſo agreed. Allen, 40. Hill. 23 Car. B. R. in 


Mall not caſe of Eales v. Lambert. 
ſtand in the 


way of legacies, but the legatee by the civil law ſhall enter into a bond to make reftitution if the bond 


thould be recovered afterwards. Agreed per counſel and Court, except Fenner J. Cro. E. 467. pl. 17. 
Hill. 38 Eliz. B. R. Nector and Sharp v. Geanet. - S. C. cited 2 Vern. 101. 
Cro. J. 102. in caſe of Milles v. Sheffield. Per Gau dy J. accordingly in caſe of a ſtatute to per- 
form covenants, which if not broken hall not prevent the payment of debts for the i Incon venicnce, that 
though the ſtatute may never be broken, yet. the debts-ſhall never be paid, and yet he owned Lc thought 
the miſchief would be gieater on the other par; for if the executors do pay this debt, and the ſtatute 
is broken, he ſhall be chargeabie atterwards by a devaſtavit of his owa proper goods. Goldlb. 142. 
Fl. 57. Hill. 43 Eliz. Woodcock v. Hern. 


Perhaps the 3. In a ti. fa. on a judgment, it is ſuggeſted that defendant 
1 bona, &c. ad valentiam, &c. elongavit vendidit, & in uſum ſuum 
caſe have proprium convertit, & diſpoſuit ea intentione quod dicta executis nan 
not aQually feret. The ſheriff found that diſpotuit 1 in Y/um propriumn, and de- 


waited the n ; 
CO of fendant appeared and traverſed, and it is found by verdict againſt 


teftator, but him, the Court will not douhe the ea intentione, and ſo he has 


have them done a tortious act in contriving and endeavouring to defraud the 


oe 
133 plaintiff of his debt, which amounts to a devaſtavit. Saund. 307. 
foecie, but Mich. 21 Car. 2. Merchant v. Driver. 

keep them 


ſo ſecretly that the ſheriff cannot find them to levy the plaintiff's debt upon them, then it is reaſon 
that the defendants be charged de bonis propriis though theie is no devaſtavit in the caſe. 2 Saund. 402. 
Pi- 67. Paſch. 24 Car. 2. Blackmore v. Mercer. 


1308 | 
15. An executor in caſe of a devaſtavit is in nature of a ru/lce 
of an eſtate. Chanc. Caſes, Joq: Mich. 29 Car. 2. in Vanacre's 
caſe. 
16. The penalty of a bond is but 401. but the condition rs for 200 l. 
The executer cannot pay it without a decree, without a devaſtavit 
to other creditors; but the payment was decreed. 2 Chan. 
Caſes, 225. Hill. 28 & 29 Car. 2. Sims v. Urry. 
iT. {Execution again/t the goods of the executor for a debt in jure pro- 
pris is a devaſtavit nolens volens. 3 Keb. 839. in pl. 1. Hill. 
29 & 30 Car. 2. cites it as held by Rainsford Ch. J. in the laſt 
term in Norden's caſc. 
Frecutor 18. It is a devaſtavit to permit intereſ! to run in arrear, and then 
1902 and fuger judgment fer it, and want of aſſets to pay it before the incur- 
principal ing of it by the adminiſtrator ſhall not be intended unleſs it be ex- 
and intereſt preſsly pleaded. 2 Lev. 40. Hill. 23 & 24 Car. 2. B. R. Sca- 
| in man v. Dee. | 


time. This is not pleadable without ſhewing ſpecially defect of aſſets to pay this before the incurring it 
by the executor, 2 Lev. 40. Seaman v. Dee. The intereſt incurred after the teftator's death is 
© EXECUToT'S Proper debt. Vent. 159. S. C. | 


19. Executor confeſs judgment in afſumpſit when there is bw 
debt ian bond, he muſt pay both, for he might have pleaded the 
bond in bar of the contract debt, which not having done, his not 
having affets to pay both is no excuſe, 3 Lev. 114. Paſch. 
35 Cu. 2. C. B. Pritton and Bathurſt, 


- 


- 20. Place 


Executors. 


20. Place waſted recovered againſt an executor de ſon tort is a 
devaſtavit, and if there happen to be a rightful executor or admi- 
niſtrator, he thall recover againſt the executor de ſon tort, but he 
cannot get the land from the reverſioner again. 2 Show. 457. 
Hill. 1 & 2 Jac. 2. B. R. City of Norwich v. 2 

21. Executor of an obligec rater a golilſiniiſus note, who fails; 
it is a devaſtavit; cited as adjudged by Pemberton Ch. J. 
Vern. 474. Mich. 1687. in caſe of Barker v. Talcot and Shaw. 

22. An adminiſtrutor brought trover for goods, and recovered, and 
takes part in hand, and accepts a covenant fer ſatisfaction of the re- 
ſidue, and the . afterwards failed. It was adjudged in C. B. to 
be a devaſtavit in the adminiſtrator, and the judgment was after- 
wards confirmed upon a writ of error in the Houſe of Lords. 
Vern. 474. Mich. 1687. cites the caſe of Norden v. Levett. 


the adminiſtrator ſhall be charged though he never receive the money Adjornatur. 
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3 Mod. go. 
S. C. and 
judgment 
in C. B. 
athrmed in 
B. R. 


Freem. Rep. 
442. pl. 
599. S. C. 
Ihe Court 
ſaid this was 
tantamount 
to a ſale of 


goods, in 


which caſe 
2 Lev. 189. 


S. C. held at firſt to be no devattavit, but Sir Tho. Jones contra & adjoraatur ; but after in the next 


term all the juſtices agreed that it was a diſpoſal by him, and adjudg zed for the plaintiff. 
S. C. adjudged a devaſtavit. 


23. Submiſſion to an Sd by an executor is a devaſtavit. 
12 Mod. 11. Per Cur. Mich. 3 W. & M. 


2 ſo. 88. 


S. C. cited by Holt Ch. J. 6 Med. 94. in cale of Jenkins v. Plume. 


For if by the 
award the 
debtors or 


wrong-doers be diſcharged without making full recompence, he muſt anſwer the reſt cf the value to the 


other creditors, becaule his ſubmiſhon was his voluntary act, Went. Off. Ex. 159. 


24. Executor les a bond die to teſtator. The Court inclined to 
charge defendant with the debt, but for the preſent directed only 
that defendant proſecute with effect a ſuit brought by him againſt 
the obligor, in order to recover the money on the loſt bond, and 
reſpited judgment in the mean time. 2 Vern. 299. Trin. 1693. 
Goodfellow v. Burchet, = 

25. A recovery by baron of a feme executrix amounts to a deva- 
ſtavit at law pro tanto, ſo as to charge both hutband and wife in 
their own right. Per Holt Ch. J. But per Rookby J. it is di- 
rect aſſets at law. Carth. 463. Mich. 10 W. 3 3. B. R. Tard v. 
Ellard. 

26. If inteſtate Mer the ation brought had died within the fix 
gears, ſo as the adminiſtrator had convenient time to bring the 
action within the ſix years, and that he does not do, but brings 


the action after the fix years, that will not help him; ſo not bring- 


ing the actian within the 2 v years 2 avoculd be a devaſtavit. Per Holt 


Ch. J. 12 Mod. 573. Mich. 13 W. 3. in caſe of Hayward v. 


Kinſe 

27 „ appoints another to receive a debt of teftator s, 200 
evill not repay ; it is a devaſtavit. 6 Mod, 93. Hill. 2 Ann. B. R. 
n caſe of Jenkins v. Plume. 

28. A term aſſigned by an executor in truſt to attend the inhe ritance, 
ſhall in equity follow all the eſtates created out of it, and all in- 
cumbrances ſubſiſting upon it; but the term being by this means 
become not aflets at law, the executor who aſhgned the ſame is 
liable to the creditors as for a devaſtavit, Per "Li: Chancellor, 


3 Wms.'s Rep. 330. Mich. 1734. in caſe of Charlton v. Low. 
| © 2 


[ 329 ] 
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- "$6 IN this Caſe it was holden by all the barons clearly, that the 


Exetutors. 


Devaſtavit. 


(RX. a. 6) Who ſhall have the Action. 
1. A Is creditor by fatute 1007. and B., C., and D., by bond 1007. 

+ 2+ and the aſſets in the executor's hands are only 1001. Axe- 
eutor pays the 10g). to D. this is a devaſtavit only as to A. and he 
is not liable to B. or C. Went. Off. Ex. 163. 

2. But if he had only paid à legacy or debt by contract, leaving no- 
thing to ſatisfy the debts by ſpecialty, then he had been equally 
liable to each of the other creditors, viz. to him who could firtt 
recover, or by the voluntary act of the executor could obtain pay- 
ment, who muſt be preferred if the ſum would reach no farther, 
and there being no creditor by record. Went. Off. Ex. 163. 


(X. a. -) Liable. Who. 


executor of an executor ſhould not be charged with a de- 
vaſtavit made by the execuzor of the ſirſt tiſtator, no not in the caſe of 
the king, becauſe it is a perſonal wrong only. 3 Le. 241. pl. 334 


Nich. 32 Eliz. in the Exchequer. Sir Brian Tucke's caſe. 


[319 J 


2. If D. were indebted to A. lool and A. his executor took a 


new bend of him, or ansthyr for it, giving up the old band, now it is 
become his own debt, and fo ſhall ſtand in his executor. Went. 


Off. Ex. 72, | 

3. Executor of an executor is liable to make good the quantum of 
the devaitavit to the creditors if he has afſets from the firſt execu- 
tor. Chan. Caſes, 257. Hill. 26 & 27 Car. 2. Chamberlain v. 
Chamberlain. N | 

4. Feme covert cannot waſte during coverture, though the de- 
vaſtavit of the baron ſhall charge her if ſhe ſurvives. 2 Lev. 145. 
Trin. 27 Car. 2. B. R. adjudged in caſe of Horſey v. Daniel. 

5. Twiſden put this caſe. A, has ſeveral debts owing by bond 


and dies, and makes B. his executer, who delivers up theſe bonds, 


and takes band in his cg, name ang dies nteſigte. Tl. e queition is, 
how the creditors of A. ſhall recover theſe debts, there being no 
other aſſets of the adminiſtrator de bonis non of A. or the executor 
of B.? It ſeems there is no way hut by a ſpecial action of the caſe 
againſt the executor of B. for the altering of the bonds is no de- 
vaſtavit. Freem. Rep. 284. Trin. 1674. in Miller's caſe. 

6. So far as the perſonal eſtate of the firſt teſtator, which is 
come to the hands of the ſecond executor, will go, the ſecond exe- 


eutor ſhall anſwer. 2 Chan. Caſcs, 217. Paſch, 28 Car, 2. Price 


7 Morgan, 


q- Note 
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7. Note per Hale, debt doth not lie againſt the executor of an * 
392. pl. 


exccutor upon a ſurmiſe of a devaſiavit by the firft executor ; for, . 
Iſt, It is a perſonal tort, for which his executor cannot be charged. held per Cur, 


2dly, It is ſuch an action of debt as would have admitted wager _ _ 
| not lie, be- 


of law, and therefore lies not againſt the executor. Vent. 292. c it w 
| | a perſonal 


tort of the fiſt executor which dies cum perſonas 


8. Debt was brought again/? A. executor of B. executor of C. who 

pleaded that he had not of the goods of C. in his hands. To which 
the plaintiff replied, that B. had waſted the goods of C. to the value 
of the debt demanded. Upon which iſſue was joined and found for 
the plaintiff, and he had pudgment to recover de bens B. in the hands 


. | of A. But that judgment was reverſed, Vent. 292. Hill. 
3 27 & 28 Car. 2. B. R. in caſe of Brown v. Collins. | 
? | 9. It was faid by Finch, that though an executor of an executor 
| ſhould not be charged at law for a devaſtavit by the firſt executor, 
yet in equity here he ſhould be charged. Freem. Rep. 313. pl. 386. 
Mich. 1675. in Canc. Anon. MOSES = | 
10. Executor of an executor is liable in equity, though not at Altered 
law, for a devaſtavit by the firſt executor. Chan. Caſes, 303. 3 — 
80 Mich. 29 Car. 2. Vanacre's caſe. | 5 
2 | | to the law, 
f which fee intra, 
4 11. 30 Car. 2. cap. 7. ſ. 2. It is enacted, that executors or ad- 
pe miniſirators of any perſon or perſons, who as executor or executors of 
3 their own wrong, or adminiſtrators, ſhall waſte or convert goods, Oc. 


5: | To their oꝛun uſe, ſhall be chargeable in the ſame manner as their teſta- 


tor or inteſtate would have been if living. 


12. Executor de ſon tort is liable. 2 Show. 457. Hull. 1 & 2 Jac. 2, 3 Mod. 90. 
B. R. Norwich City v. Johnſon. S. C. ad- 
125 Judged, 


Comb. 7. S. C. and judgment in C. B. afſu med in B. R. 


13. Though an infant at 17 may adminiſter, yet he cannot 
commit a devaſtavit until 21. Vern. 328. in pl. 323. Paſch. 
| 1585. in caſe of Whitmore v. Weld. i 
14. By 4 & 5 W. & M. cap. 24. /. 12. the aft of 30. Car. 2. 
is made perpetual, and foraſmuch as it had been a doubt, whether that 
act extended to executors or adminiſtrators of any executor or adminiſira- | 
tor of right, who for want of privity were not before anſwerable, nor [ 311 J 
could be ſued fer debts due by the firft teſtator or inteſtate, noatwithſtand= 
ing ſuch executors or adminiſtrators had <vaſted the eflate of the fir/# 
teſlalor; it is enacted, that executors or adminiſtrators of ſuch execu- 
tors or adminiftrators of right who ſhall waſte, Sc. ſhall be chargeable 
in the ſame manner as their teftator or inteſlate ſhould or might have 
been, | | 
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(X. a. 8) Proceedings and Pleadings in Devaſtavit, 8 wo 

I. A Man recovered againſt executors, and fieri facias ifſued, RR. 

and the ſheriff returned quod devaſtaverunt, &c. and 

feire facias iſſued to ſay why execution ſhould net be made de bonis pro- 3 

priis, and it was quod cum, &c. recuperallet, &c. and the zbrit 

did net make mention if the recovery was by verdict, default, or cther- tho 

wiſe, nor in what action the judgment was, and yet the writ award- " 

ed good. Br. Scire Facias, pl. 191. cites 19 H. 6. 49. "mag 

2. R. brought debt azainit A. as executor, and upon pee ad- * 

ö miniſtravit, and iſſue upon that aſſets are found, and judgment ty 
. for the plaintiff, and upon a rt execution was awarded to the fou 
| | ſheriff in another county than where the trial was, that ſheriff be 
| may return a , and is not eſtopped by the verdict and judg- of 
5 | ment; otherwiſe it is of the ſneriff of that county where the action 
i was brought, for he cannot return a nihil, &c. but he ought to re- he 
1 turn a deraſavit. Novy, 69. Robbins's caſe, cites 9 H. 6. . 1 
; The Court 3. If uagment be given againſt an executor on demurrer, and be 
ö 1 execution be awarded, the ſheriff cannot return nulla habet bona the 
þ make fach teſtatoris, but is to return a devaſtavit, as if it had been found fir 
E Schere te- againſt the executor by verdict z for per Cur. he has charged him- I. 
5 1 ſelf by his own plea. Cro. E. 102. pl. 9. Trin. 30 Eliz. B. R. v. 
[- von good Stubbs v. Rightwiſe. | | bY 
7 alviſemeat, | jud 
3 either to levy the debt or return a devaſtavit, Went. Off. Ex. 167, cites Marg. D. 186. Woodware mo 

2 v. Chicheſter. But aiterwards, pag. 169. he takes this diffetence, that if the aſſets be 

I fonn4 to be in the county here the trial is, the ſheriff of that county cannot return nulla bona, with- | 
b eur adding that the executor had waſted ; but if there be no verdict at all touching aſſets, the judgment tot 
£ teing on cemurrer, confefion, nihil dicit, &c. there he may return nulla bona teſtatoris without re- ACC 
tz:ning any watling ; and fo whee verdict nnds aſſets generally, not finding in what place they are, - Mich 
3 or exprefily in another ccunty. 
: | | | ſu 
3 4. Sheriff of the county where the writ is brought ought to re- _ tha 
+ turn devaſtavit, &c. and thereupon the plaintiff ſhall have proce/s jult 
in ancther county, but a further queſtion was, if a ci. fa. upon wh 
reftatum ſhail iſſue into another county before the ſheriff of the wg 
county where the writ was brought had returned a devaſtavit ? ſe 
for ſome conceived that devaſtavit where the writ was brought ctal 
ought firſt to be returned, and then upon a teſtatum proceſs but 
ſhould iue into any county in England. Others conceived that ene 
ſo it might, though no devaſtavit was returned on a teſtatum. tur! 
2 Le. 67. pl. 90. Trin. 31 Eliz. in the Exchequer. Noon's caſe. me 
5. Sci. fa, againſt an executur why the plaintiff fhould not have 
execution de bonis propriis is not to be awarded on the /urmiſe of reti 
the party upon a devaltation, nor in any caſe where the judgment que 
| is de bonis teſtatoris, unleſs it be upon return f the ſheriff where ' eſpe 
[ 312 ] he returns a devaſtavit. Cro. E. 530. pl. 61. Mich. 38 & 39 Eliz. the 
| C. B. Aldworth v. Peel. | fact 
4. The defendant is not concluded by the inquiſition and return tray 
ef the ſheriff but that he well may traverſe it. For otherwiſe he bei 
thould be without remedy. Cro. E. 860, Gibſon v. Brook. pL 


II 5, In 


Executors. 


In caſe of a devaſtavit by one executor, „„ ſhall be gene- 


ral againf all, tor the principal de bonis teſtatoris & ſi non, de bo- 


nis of him only againſt whom tlie devaſtavit is returned. D. 210g 
Marg. pl. 23. Cites Mitford's caſe. 

6. Where verditt paſſes againſt the plaintiff no devaſtavit can come 
in queſtion; for no judgment being for the plaintiff no writ of 
execute can iſſue. Went. Off. Ex. 164. 

Aud therefore if upon the iſſue of fully adminiered it appears 
3 there was a devaſtavit which cauſed aflets to fail, then the pury 
muſt find that defendant has afſets and net find a devaſtavit ; for find- 
ing a waſte, viz. a ſurrender of a leaſe for years held by teſtator, 
it was held void and nugatory, and the Court faid it nigſt come iu 


by the ſherif”s return, viz. upon the fiert facias ; ſo aſſets being 
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found, judgment is given for the plaintiff to recover his debt to 


be levied of theſe aſſets. Went. Of. Ex. 164, 165. cites the caſe 
of Hankford v. Mitford, | 


8. In ſcire facias againſt an executor upon a devaſtavit returned, 


he pleaded that he had no aſſets at the time of the iſſuing of the ſcire Ps 
cias abſque hic that he had waſted, & ce. And this was adjudged to 


be an ill traverſe ; for his having waſted is but inducement ;z and 
the ſubſtance is, whether or no he had aſſets at the time of the 


firſt action brought. Hardr. 70. pl. 6. Trin. 1656. in Scacc. 


Ihe Protector v. Holt, cites Mich. 22 B. R. Ld. Roberts 


v. Luxton. 


9. An action of debt Hey not on a devaſtavit unleſs there be a 
judgment too. Cart. 2. Mich. 16 Car. 2. C. B. Burrel v. Rich- 
mond, 

10. In a — againſt an executor a fer! facias iſſued out 
to the ſheriff, with a ſcire ſieri inquiry, and a devaftatit was found 


according to the common courſe, the return whereof Was, quad 
'diverſa bona gue fuerunt teſlatoris, Dc. habuit gue elongavit & in 


wfum ſuum prapriuim convertit 5 it was objected againſt this return, 
that it was not faid devaſtfavit, for in ſome caſas: an executor ma 


_ juſtly convert the goods to his own uſe. Hale ſaid, anciently 


when the ſheriff returned a devgavit, which was not found by any 
inquiſition, and to which there was no anſwer, it was neceſſary to 
inſert the ⁊uord dewaſtavit, but otherwiſe in a return upon this ſpe- 
cial writ; for if the caſe be, that he hath not waſted the goods, 
but only eloigned them fo as the ſheriff cannot. come at them, the 
executor is chargeable upon the writ de bans proprits, and this re- 
turn anſwers the writ, Vent. 221. Trin. 24 Car. 2. B. R. Black- 
amore v. Mercer. 

11. In a ſcire facias with inquiry of aſſets and waſte found and 
returned, to which the defendant pleads a former judgment ultra 
quod, &c. ſo plene adminiſtravit, to which the plaintiff demurred, 


- eſpecially becauſe the waſte is not traverſed, which is the point of 


the inquiſition; perCur. it ought to be traverſal albeit on a ſcire 
facias on a judgment plene adminiſtravit be a good plea without 
trayerſe of the ſuppoſed waſte in the count; but here the waſte 
being returned it is otherwiſe. Sed adjornatur. 3 Keb. 187, 188. 
8 45. Trin. 25 Car. 2. B. R. Bold v. Rice. 

: 12. If 


2 Keb. 198. 


pl. 46. S. C. 
adjudged 
for the 
plaintiff, 
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12. If feme executrix ſurvives her baron ſhe ſhall be charged 
for waſte committed by the baron, but not for the coſts recovered 
againſt the baron de bonis propriis. 2 Lev. 161. Hill. 27 & 
28 Car. 2. B. R. Horſey v. Daniel. : 

13. In a devaſtavit an inventory, though not exhibited by the 
party defendant, but by commiſſioners on a commiſſion out of the 
ſpiritual court, &c. was allowed for evidence, and if defendant do 
not, or will not exhibit an inventory, it ſhall be taken pro conſeſſo that 


he has aſſets; per Pemberton Ch. J. 2 Show. 163. pl. 152. Trin. : 


33 Car. 2. B. R. Anon. 
14. On a ſpecial iſſue after verdict, it was held ill for defendant 


to ſay, uon devaſiavit ad valorem, as the plaintiff had alleged, be- 


cauſe he did not ſay, nec aliquam inde parcel” ; for if part were 
waſted, the plaintiff ſhall recover ſo much, as well as on a plene 
adminiſtravit, if aſſets be found to part of the debt. 2 Show. 447. 
pl. 414. Mich. 1 Jac. 2. B. R. Blanch v. Gabard. | 

15. Debt on bond againit an adminiſtrator who waſtes goods 
and dies inteſtate, leading gozds worth 5001. and debts of his own of 
that value; a ſcire facias is brought on the new ſtatute againſt his 
adminiſtrator, and he pleads payment of the 5o0l. for ſimple contract 
debts of the waſting adminiſtrator, and held good; for the waſting is 
the charge, and that is of no higher nature, and by that ſtatute 
he is to be in the ſame caſe with his inteſtate, and he might have 
paid his own debts with it. 2 Show. 485. pl. 447. Mich. 2 Jac. 2. 
B. R. Britton v. Buckworth. ; 


16. An adminiſtrator ſhall not be compelled to find Hecial bail 


upon a bare ſuggeſtion of a devaſtavit z but in debt upon a judg- 
ment, where a devaſtavit is actually returned by the ſherift, he 
ſhall. Cumb. 206. Paſch. 5 W. & M. Dubray v. 

17. Upon a writ awarded to the ſheriff, upon a devaſtavit ſug- 
geſted againf? two executors, to inquire of a waſting by beth ; the 


ſheriff returned a devaſlavit as to one, but ſaid nothing as to the other ; 


this being aſſigned for error after judgment upon a verdict was 
held to be aided by the verdict, being but an :/1ficrent return, ar 


* a mif-return, by reaſon of the 9miffion ; but it would have been 


otherwiſe, if no return at all had been made. 1 Salk, 363. pl. 1. 
Paſch. 5 W. & M. in B. R. Brook v. Ellis. | 


226. 


18. If executor /uffers judgment by default to go againſt him, it 
is a confeſſion of aſſets, and the ſheriff may n a ff. fa. return a 
devaſtavit. 12 Mod. 411. Trin. 12 W. 3. Rook v. Sheriff of 


Saliſpury. 


be a 


it 
a 


5 


Executors. 


Judgment. 


(L. a) In what Caſes the Judgment ſhall be de Bonis 
Teſtatoris ſi, &c. Si non de Bonis Propriis. 


Damages. 


Di. JF 2 man recovers a certain thing, as a certain debt, or, &c. Debt agaiafe 


and over this damages for the detinue, or otherwiſe, there eee e 
the judgment ſhall be for the damages de bonis teſtatoris fi, &c. bfgatlen of 


fi non de bonis propriis. 8 Rep. 134. Ma. SHIPLEY's CASE, their teſta- 
34 H. 6. 23. b. 21 H. 6. 1. 33 it. 6. 24.] tor who 


pleaded non 
elt factum, and found againſt them, and judgment was by the record that the plaintiff recover of * the 
goods of the deceated if he has. But the book at large is reported further in theſe words, and if he has 


not, then de bonis propriis z but theſe words are not in the record, which matter was notified by Fitz 


herbect and others, anno 23 H. 8. and commanded to amend the book, for it is contrary to the record, 
and ſo milreported, Br. Executor, pl. 22. cites 34 H. 6. 22, 23. Fitzh. Judgment, pl. 40. 


cites S. C. 1 


[2. If a man recovers damages in a detinue againſt an executor 


fer a detinue after the death of the teſtator, the judgment ſhall be 


for the damages de bonis teſtatoris fi, &, Si non, &c. Contra. 
14 H. 4. 29. b.] 


[3. If a man recovers againſt an executor, in an action where his 


recovery ſhall be all in damages, there the judgment ſhall be de bonis 


teflatoris tantum.] | | 

[J. As if a man recover in a quare imped:t againſt an executor, 
where he makes title in right of the teſtator by force of a forged 
grant made to the teſtator, the judgments ſhall be de bonis teftatoris 
tantum, for here all is to be recovered in damages. (It ſeems the fix 
months ought to be paſſed.) 34 H. 6. 23. b.) 

[5. In debt againſt three executors, if tawa are outlawed, and the 
third pleads fully adminiſtered, and aſſets found, the judgments ſhall 
be againſt all for the debt de louis teſtatoris, and for the cos againſt 
kim only that pleaded. M. 7 Ja. B. adjudged per Cur. upon advice. 
PaRTRIDGE'S CASE. ] | ; | 

6. Debt againſt tww9 as executors, who pleaded that the teſiator 
died inteſtate, and the adminiſtration was committed to J. N. and they 
as ſervants to F. . ſold the goods, and rendered to him an account, abſe 
gue hoc, that they adminiſtered in other manner, and becauſe they 
did not ſuy, that he who committed the adminiſtration was not ordi- 
nary of that place, therefore no plea per judicium, and judgment 
was of the debt and coſts of the goods of the deceaſed ; and the 
fame law, if they had confeſſed the action, but if they had pleaded 


a falſe plea, as plene adminiſtravit, &c. which had been found 


againſt them, then the judgment of the debt ſhall be of the goods 
ot the deceaſed, and of the coſts and damages de bonis propriis. 


Br, Executor, pl. 164. Cites 31 UI. 6. 13, 
| {* Deb: 


T 
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Fitzh. Jase- 
ment, pl. 38. 
cites 5. C. 


dy Prifot, 


Daaby, and 
Moylc. 


Fitzh. Tudg- 
ment, pl. 38. 
ches S. C. 


Fitzh. ſudg- 
ment, pl. 38. 
Cites 8. C. 
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7. Debt againſi three executors, the one appeared, and pleaded 
plene adminiſtravit, and the other made default, and the third pleaded 
ne ungues executer, & c. the judgment /h all be againſt the executor, 
who pleaded plene adminiſfravit, and againſt him who made default 
of the goods of the deceaſed. Br. Executor, pl. 18. cites 33 H. 6, 
23 & 24. 

8. If the plea paſſes far the Max Fagainſt the fir? who pleaded, & c. 
and againſt him who pleaded nz ungutes executor, or non eſt fuctum, or 
other "plea which bars the plaintiff for ever, judgment ſhall be 5 
the goods of the decea 1 if he has, and 2 if not, de bonis propriis. 
Ibid. 

9. And 18 H. 6. the judgment was the goods of the deceaſed, 


of the debt and damages, if they have, and: if . the damages of 


their proper goods, where they confeſſed the ation. Ibid. 
10. And 28 H.6. the Judgment was of the goods of the deceaſed, 
and no judgment ſpecial again}, 2 him who cor ieJed. Ibid. 
11. And 18H. 6. the feerif returned upon a fieri facias, that the 
executors converted the goods in uſes ſuos proprior, by which he had 


fieri facias de bonis proprits of the debt and damages, and after a capias 


& exigent. Ibid. 

12. And g H. 6. one Fleaded that he had an executer, and found 
egainſt bim, and the opinion was, that judgment ſhall be gf the 
gocds of the deceaſed. Ibid. 

13. It was agreed, that of fuch things which go in bar for ever, and 
of which the executor may have perfect notice, there, if ſuch a plea be 
found again}? hin, judgment thall be given of the goods of the decea/e d, 
if be bas, and if nt, de bons preprits, Br. Executor, pl. 22. cites 
34 H. 6. 22, 23. 

* 14. As it they pleaded a releaſe made to themſelves, or an acquit- 
tance, or the likc, OF ne unques executor, ne unques adminiſter as exe- 
cutar, and it is found againſt them, there the judgment ſhall be 
of the goods of the deccaſcd, if, &c. and if not, de bonis pro- 
priis. Ibid. 

15. But contra where they plead a releaſe ar acquittance made to 
their wah, e hich they found in his cheſt, or if they deny the deed of 
their te/iater ; for they cannot have perfect notice of it, and there- 
fore judgment ſhall not be de bonis propriis. Ibid. 

16. $2 if they plead plene adiniuiſtravit, & fo riens enter mains ; 


for it is no bar for ever, for ſcire facias lies if they have aſſets 1 


ter. Ibid. 

17. M fo where they plead m7 Wer, or that there is another 
executor alive net named in the writ, &c. which goes to the writ, 
though they may have perfect notice, yet there judgment ſhall be 
de bonis teſtatoris tantum, and not de bonus propriis; quod nota 
diverſity; for a good caſe. Ibid, 


Jaiſe piea of ne unques executor, which utterly ouſts him from the benefit of the teſtament. Cro. ]. 647. 


pl. 15. Mich. 20 Jac. B. K. Bull v. M heeier,- 


S. P. Becauſe it is a faifity in his own know- 


ledge, ard he ought to pay a fine to the king, Cro. J. 672. Mich. 21 Jac. in caſe of Bridgman | v. 


Lightrout. 


But if the pleading ſuch plea is by reaſon of finding ſuch releaſe among the teſtator's writings, uh 
forgeq, or never ſeaicd and delivered ty the plaintiff as his Greg, or if be pleads: payment by teltator, 


the judgment in either of theie calc; ft. all aot be de bonis proptiiss Went. Off. EX. 184. 


So 


nau Ve. 


hough 


(taturs 


So 


charged but of that which they have of the goods of the deceaſed. 


Mich. 38 & 39 Eliz. C. B. Aldworth v. Peel. 


after the very matter being moved at the Court, by the Court a 


Brook v. Smith, 


— — — — 
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So if executor Cenies the bond or bill (upon which the ſuit was grougd-d) to be the tefator's decd - 
for in all theſe cafes, the truth not being known to hen, he might honc:tiy and real nubly conceive 
it to be as he d plead, . Went. Off. Ex. 184, 185. 

But in all tneſe caſes, though the debt ſhall not be adjudged upon the executor's own goods, yet the 
damages hall, in all default of the teſtator's own goods to latisfy them. Went. OF. Ex. 185, 136. 

And in theſe caſes it was not material whether the judgment paſſed upon trial or Cemuricr. Went. 
Of. Ex. 186. | 

Nay, if defendant executor pleads no plea, but confeiles the action generally, or be condemned by 2 
non ſum informatus, the judgment is the ſame, viz. to recover the debt gut of the teſtator's goods, 
and the damages out of the executor's goods, in defauit of the teſtator's. Went. Of. Ex. 186. 


18. Debt againſt three executors ; at the diſireſs taus appeared, and 
the third made default, and the ſecond confeſſed the action, upon 
which zudgment was againſt all the goods of the deceaſed, and befzre 
execution the plaintiff made his executor, and died, who brought 
ſcire factas againſt the three, and the two who confeſſed made deſfauit, 
and he who fin made default appeared and pleaded ne unques executor, 
ne unques adminiſter as executor, and found againſt him, and judg- 
ment was given of the goods of the deceated againſt them whs 
made default, and the plaintiff prayed execution of the gords of the 
deceaſed againſt him, who pleaded ne unques executor if he has, &c. 
and F net, de bonis proprits ; and ſo a man ſhall have two judgments 
for one debt; but he ſhall have but one execution; for if he hag 
execution againſt the two, &c. then the third by this is difcharged, 
and therefore judgment was entered. as the plaintiff had prayed, 
quod nota. Br. Executor, pl. 81. cites 14 H. 7. 28, 29. and 
15 H. EF 
19. Where exccutors plead plene admin;/ravit, and it is found S. P. pes 
that they have ſome in their hands, but not aſſets, they ſhall not be Kingſmil 


and Gre- 
: vile. Br. 
Contra, where they plead ne unques executor, &c. For there Alits enter 


they ſhall be charged de bonis propriis, if they have not de bonis _— * 
teſtatoris. Br. Executors, pl. 105. cites 9 H. 7. 15. 88 

20. Judgment againſt an executor, to recover de bonis teſta- 
toris; the ſheriff returned that the executor had nulla bona teflatoris ; 
per Curiam a /cire facius ſhall not be aavarded de bonts proprits upon 
a ſurmiſe of the plaintiff of a devaſtavit, nor in any cate where 
the judgment is de bonis teſtatoris leſs it be upon the return of 316 
the ſheriff where he returns a devaſtavit. Cro. E. 530. pl. 61. 


21. In debt againſt an executor the plaintiff recovers, and a 
Feri facias de bonis teftatoris, and upon at the ſherifF returns, that 
the defendant had not any goods of the teſiator's tempore gudicit, nor 
after; the plaintiff comes to the Court, and /urmiſes the defendant 
had waſted the goods, and prays a writ t9 the ſheriff to inquire. But 


ſuperſedeas avas granted, for it was out of the Court and without pre- 
cedent, juſtice Williams being only of the contrary opinion, and 
cites the 9 H. 6. 57. that he may have a ſpecial writ, and aliy the 
caſe between Haworth and Pccle. Noy, 11. Hill. 2 Jac, B. R. 
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316  Executors, 


(Z. a) By what Names Actions lie againſt Exe⸗ 


cutors. 


Br. Execu- 5 — | 
=p [r. AC TION does not lie again executer and executor of exect- 


| tires 8. C. tor, for this is repugnant. For ſurvivor ſhall have all. 


accoreingly. But if the executor of the executor adminiſters with the other, action 


in Be. lies againſt both by name of executor. 39 H. 6. 45. b. 46. 


der in Ac- 
uon, pl. 32. Cites S. C. 


Fitzh. Executors, pl. 29. cites S. C. | 


2. Execvtor ſhall not be <ouched by grant of a ward by the teſtatorg 
though he bindt him, his heirs, and afjigns, io warranty. Br. Exe- 
cutor, pl. 154. cites 3 E. 2. and Fitzh. Voucher, 212. 

3. T. biſhop of E. brought writ of debt againſt R. M. executor 
of the teſtament of J. archbiſhop of C. adminiſtrator of S. late 

| biſhop of E. Quere, if debt lies againſt executor of ndminiſtrator F 
but where ſeveral are executors, and ſome adminitter, and ſome 
not, debt lies againft thoſe who adminiſter well enough. Br. Exc- 
cutor, pl. 83. cites 24 E. 3. 54. | | | 

4. Covenant againſt adminifirator of affignee of a term generally in 


Bis own name upon a covenant in the original demiſe to repair, and . 
a breach in his time; and agreed firſt, that this covenant ran with 


the land, and bound the paſſeſſor without the word aſſigns ; cites 
5 Co. 15. and Dean and Chapter of Windſor's caſe, Mo. 339. 
1 Cro. 229. Jo. 245. And he jhall not ſay, I ſhall not be charged 


for my own wrong for want of aſſets ; for it is his own ad to admi- 


miſter, and he is preſumed to have known the covenant annexed to 
the leaſes, as well as executors under pain of devaſtavit are ob- 
liged to take notice of their teitator's debts by bonds, and give 
preference of payment to them; and he might have diſcharged 
himſelf by aſſigning over before breach; and by the ſame reaſon that 
he ſhould be charged for the rent de bonis propriis, ſo he ought 
here for the damages, and judgment for the plaintiff niſi, &c. 

12 Mod. 371. Paſch. 12 W. 3. Keeling v. Morrice. 
x Salk. 256. 5. Action was brought againſt one as adminiſtrator, who pleaded 
1 that he was executor, and upon demurrer adjudged for the plain- 
held it no tiff, becauſe it qvas only in abatement. For the matter was if he 
plea in bar; be chargeable or not, and though it was ſaid that this was well 
for if N.3*- pleaded in bar to the action as in Robinſon's caſe, 5 Rep. 32. and 
brought that upon evidence upon ne unques executor he may give letters 
2gaint an of adminiſtration in proof, and cited Dyer, 305. this was denied 
wrap bo _ © by Holt Ch. J. and _—_— c#teris tacentibus; and Holt ſaid, that 
e ſhall be charged, but ſaid that it is other- 
erecutor, wiſe of letters ad colligend* * bona defunfti ; but where one ſues as 
ao he executor, the defendant may plead by way of eſtoppel, that he 
therein, this was adminiſtrator, &c. Skinn. 365. Mich. 5 W. & M. in B. R. 
8 Harding v. Salkeld, and cites 5 Rep. 32. | | 
pleaded in bar to another action brought againſt him as adminiſtrator. Comb. 220. S. C. ac- 
cordingly by Holt Ch. J]. 12 Med. 46. 8. C. held accordingly, and that the caſe in Dy. 305. b. 


1s not law. 


13171 


miu 
ment 
teſta 
nct n: 
Him. 

per, « 


and no 
that he 
a trave 
Cock. 
traverſe 
does no 
traverſe 
(zs in t 
then, it 
teſtate, 
and to x 
Carth. - 


' the defe 


that ma 
Xcordin 


. 
then. 
cutors, 
the ot 
Brook 
this ac 
execute 
Execut 


ors 
X C- 


tor 
ate 
71 
me 
XE- 


y in 


and 


21th + 


ites 


39. 
ged 


Im 


d to 
ob- 
give 
rged 
that 
1ght 
c. 


aded 
lain- 
f he 
well 
and 
tters 
nied 
that 
ther- 
Es as 
t he 


. R. 


. ac 
05. by 


Executors. 


(Z. a. 2) Pleadings. Traverſe. Good and neceſſary. 
In what Caſes. | 


wy Exrcuroꝶ may bring rep/-vin of an ox of the teſtator's, 


taken by theſe words, de bebe ſus capt. quod nota; for now 
no other can have thereof property. Br. Property, pl. 51. cites 
24 E. 3 | 

2. Per Priſot and Needham, a man ſhall not have anſwer 1 
debt by executors or adminiſtrators, in denying the teſtament or let- 
ters of adminiſtration, but Dall ſay, that the teftator did not make 
the plaintiff his executor, or that the adminiſtration was not committed 
ro the plaintiff. Br. Reſponder, pl. 50. cites 6 H. 6. 31. 

3. In debt againſt executor, it is no plea that the teftator died inte- 
tale, unleſs he traverſes the making of him executor. Br. Exc- 
cutor, pl. 126. cites 7 H. 6. 13. | 

4. In debt againſt " by name of executor, and he imparled, he ſhall 
not ſay, after that he is adminiſtrator, and not executor, judg- 
ment of the writ. Br. Executor, pl. 24. cites 35 H. 6. 35, 36. 


S. P. by the 
beſt opinion; 
and yet after 
this he ſhall 


ſay, ne un- 


ques executor, ne unques adminiſter as executor in bar, &c, Br. Eſtoppel, pl. 24. Cites S. C. 


8. A man ſhall not have traverſe to a ?c/Z2ment, or letters of ad- 
miniſtration, as to ſay, that the teitator did not make this teſta- 
ment, or that the letters are not the letters of the biſhop, or the 


Debt againſt 
an executors 
who pleaded 
in abate- 


teſtament was not proved; but he may ſay, that the ẽh,ꝑ did ment that 


net make him executor, or that the adminiſtration avas not committed 10 ne 3 
+1 P N dh ſti d P Tf {I} B F DES ſe 44-44 * *9 
im. Per Necdham Juſtice, and Priſot conceſſit. Br. Traverſe and ought 
per, &c. pl. 157. cites 36 H. 6. 31. to be 3 
as lucl 

and not as executor; and upon demurrer to this plea, it was objected that it was ill without a — 
that he was executor, or ever adminiſtered as executor; but adjudged that the plea was good without 
a traverſe. 5 Nod. 136. Mich. 7 W. 3. Bowers v. Cook. ——1 Salk. 297. pl. 8. Fooler v. 


Cock. Mich, 7 W. 3. B. R. in afſumplit S. P. and ſcems to be S. C. and held better without a 


traverſe, which would be impertinent; for though the defendant ſuppuſes an intermeddling, yet it 
does not ſuppoſe how or in what manner, and to deny any intermedaling as executor de fon tort, is to 
traverſe where is not alleged. And per Holt Ch. J. the difference is between ſuing one as executor 
(as in this caſe), for then there needs no traverfe, and where one is ſued as adminiſtrator to J. S. for 
then, it the defendant pleads he is executor, he muſt proceed and traverie, that the ſaid J. S. died in- 
teſtate, becauſe, unleſs there be a dying inteſtate, an action cannot be brought againſt an adminiſtrator, 
and to plead he was made executor, is by implication only an anſwer to the dying inteſtate. 
Carth. 363. S. C. and the Court held the plea better without a traverſe ; for if the truth was, that 


| the defendant had adminiſtered in his own wrong, before adminiſtration actually granted to him, 


that matter ought to come in by way of replication by che other tide. 
Xcordingly. | 


12 Mod. 83. S. C. betd 


6. Executors get the charters of their teſtator, and F. N. took 
them. The,executors releaſed to him all aftions, except actions as exe- 
cutors, and after they brought action of the taking of the charter, and 
the other pleaded the releaſ-; and admitted that it is no bar. 
Brook ſays, the reaſon ſeems to be, inaſmuch as they brought 
this action by reaſon of the poſſeſſion of the charters, and not as 
executors; for the charters do not belong to the executors. Br, 
Executors, pl. 134. cites 39 H. 6. 15, 16, 


3181 


. 4 


4 
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Executors. 


7. In action by executor, the defendant may /ay, that the tef- T 
tator made A. and B. his executors, abſque hoc, that he made the plain- me 
tiff his executor ; per Choke and Catciby; quod non negatur, Br 
1 Br. Executors, pl. 140. cites 21 E. 4. 50. _ 
1 8. Adminiſtration is not traverſable. Br. "Traverſe per, &c. 
pl. 382. (bis) cites Fitzh. Variance, 19. | 
f 9. Debt was brought again? J. S. as executor, and pending this = 
| action, J. D. brought debt againſt him os adminiſtrator for a true wt 
a debt, (whereas in truth he es evecν,jůx.) J. S. confeſſed the latter 2 
5 action, and pleads this recovery in bar of the ſirſt action; and it 3 
was reſolved to be no good plea. It, Becauſe the recovery was gy 
3 had againſt him as adminiſtrator, and fo is void, although this 5 
I had been only a plea to the writ, and a ſtranger ſhall not falſify 5 
4 that which is only to the writ. 2dly, He that firſt ſucth ſhall firit | 
4 be ſerved, and the executor might have pleaded the firſt action _ 
4 againſt him that brought the ſecond. Cro. E. 41. pl. 5. Trin. / * 
4 27 Eliz. C. B. Anon. | | a 
iy 10. An adminiſtrator may declare ↄ goods taken out of his 6wwn poſ- _ 
l Non, though he never was poſſeſſed of them ; tor of tranſitory things op | 
4 the law caſts upon him a ſulſicient poſſeſſion to maintain an action P 
Ml poſleſſory, as the lord before ſeiſin may have a raviſhment of eh 
1 ward, &c. But crhertuiſe it is if one takes the goods of the inteſlate we, 
4 out of his poſſeſſion before he dies, for then nothing but a bare right agair 
A .comes to the adminiſtrator. Godb. 34, pl. 41. Paſch. 37 Eliz, cape. 
4 C. B. per tot. Cur. Carter v. Crofts. jig 
by 11. In trover by an executor, he declared that he was poſſeſſed of tion 
1 ol. in quadam crumena exiftent' ut de bonis ſuis proprits, which he green 
5 ft, and the defendant found and converted it to his own uſe in retarda- 85 5 
11 tianem executionis teflamenti, Sc. Error was aſſigned that this was to b 
14 contrariant, the goods being his proper goods, and yet that they 8 
74 ſhould be converted in retardationem, &c. But all the juſtices, 3 
+ præter Fenner, held otherwiſe; for the executor is poſſeſſed of hetd 
is the teſtator's goods ut de bonis ſuis propriis, and may declare ſo, TO 
+ and the converſion of them is in retardationem exccutionis teſta— © 
7 menti. Cro. E. 568. pl. 2. Trin. 39 Eliz. B. R. Rivers v. portes 
74 Oodikirt. | | 
. 12. Error of a judgment, becauſe the plaintiff brought debt as 1 
+ adminiſtration, and ſuppeſed the adminiſtration la be committed to him mad, 
i by ſuch a biſhop, but doth not ſay, laci illins ordinarius, nr cui adnil- ted 
4 niſtratio pertinet ; it was holden no error, and the judgment af- adm: 
Y firmed ; for in a declaration it is well enough, but not in a bar. min! 
4 Cro. E. 838. pl. 12. Trin. 43 Eliz. B. R. Chard v. Bird. the] 
5 13. If executor brings an action of 7reſpaſs for taking goods which take 
4 vere the te/lator”s at the time of his death, he need not ſet forth that ant. 
F they were taken extra cuftodiam ſuam ; tor it ſhall be intended that Bent 
+ the goods were in cuſtodia ſua, becauſe the poſſeſſion is caſt on 10 
4 him by the death of the teſtator. Cro. J. 113. pl. 11. Hill. tor 1 
3 Jac. B. R. Adams v. Cheyerel, de fe. 
Bulſt. 200. 14. Error of a judgment in aſſump/it brought as executor, be- erf 
£ — cauſe though he ſhews himſelf to be cxecutor to him to whom the impa 
revered, promiſe was made, yet he. ſaich not teſtamentum bic in curia prolatum. . . 
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This was held to be matter of ſubſtance and error; and the judg- and Willi. 
ment reverſed. Cro. J. 299. pl. 1. Paſch. 10 Jac. B. . ams J. cited 


it as a 
Browning v. Fuller. | judged àc- 
; "3 CO: d LEES n 


Sir John Sat ages caſes 


15. Caſe brought upon bun made 79 Che inteſtate, and 1 in the [319 
ount onuts to ſheau the adminiftration, and after trial that fault was 

moved in arreſt of judgment; and the whole court was of opinion, 

that he ſhould not have his judgment, for it did not appcar that 

he was adminiſtrator, for at the common law no admini{tration 

lay, but the ordinary ought to have the goods. Brownl. 9. Trin. 

12 Jac. Copeand Ux' v. Lewyn. 

16. A, brought debt as exec utor againſt B. and counts that telt a- S. C. and 
tor made his will, and plaintiff executor at D. and died. Plaintif S 
pleads that teflator died iuteſtate at S. and adminiftration was grant ed 
to him, Sc. alſque hoc that A. is executer. Whitlock eld this tra- good ; bat 
verſe not good, but that he ought 1 have trave: _ the making the "9! = 


will ; and Coke Ch. J. cited 7 E. 4. that a traverſe is not necef- was ts be 
ſary. Roll. Rep. 395. pl. 18. Trin. 14 Jac. B. R. Parry v. taken, it 
; þ 55 

Parry. | | ; DE e 

. QI. CON'TiIeo 
tuit eum executorem; but the bopks queſtion whether, in ſuch caſe, any traverſe ought to be, and 
cites 10 H. 6. 26. 9 E. 4. 33. 4 H. 7. 13. -— Debt by A. as aiminiftrator, and $21. recovered 
azainſt B. Afterwards B. being in executi-n eſcaped, and t:: en be 43 EXCCUtOT brought debt on el- 
cape. It was held, that if one recover as adminiſtrator where there 13 an executar, the party 2 
whom the recovery is ſhall have audita quereia, ſappoſing he had no right to recover, 23 2 R. 3. 8. 2 
multo fortiore where it appears by their own ſhewing that there is an exe cutor, he cannot fo a. an ac- 
tion upon that which he did a adminiſtrator, and though one and the lame prion brings e dias actlon as 
executor who firſt recovered as adminiſtrator, and fo quaſi a privity the erein, which is tlie 1 doubt 
of this caſe, as Doderidge ſaid, (for if he ha made a retegie he might well have oarred that aj: Ny Gr 
ir the money had been levied he might welt have ret ained it,) yet ecaute if appears that tis ought not 
to have an action in this manner, all the Court held the recovery Was CIronecus, an ſo = ju dg - 
ment in C. B. reverſed. Cro. J. 394. pl. 6. Hill. 13 Jac. B. R. Slingfby v. Lambert. 
Godb. 262. pl. 361. Lambert v. Shingſby, S. C. che queſtion was, if he might ma'ntain an action 
againſt the ſheriff for the eſcape as executor when he was only adminiitrator at e time ? and the Court 
held that the action would lie, and that the .me debt ſhould be aſſets in the executor's hends. 
Roll. Rep. 276. pl. 51. 8. C. adjornatur. But the reporter lays, he heard that the caſe was mov 
ed again, Coke being preſent, and ic was adjudged that the action was not maintainable.—3 Rullt, 112, 
S. C. Doderidge and Coke held that tne action lay, but Houghton e contra; et adjocnatur. The e- 
porter ſays, he heard that the ſame was ended by agreement between the parties. 


17. Debt by an adminiſirator for orrearages of rent upon a Jeafe Pult. a: 
made by the inteſtate, and declares that admin! 1 tion was commit- e e 
ted by the archbiſhop, but did 24 jay, profert hie in curia literas quod que- 

adminiftrationis, Reſolved that the not ſhewing the letters of ad- rens nil ca- 
miniſtration was matter of ſubſtance, and ought to be ſhewed by fin?“ —_ 
the plaintifF to enable him to his action, and the defendant ſhall © 

take advantage thereof at any time; and adjudged tor the defend- 
ant. Cro. I 409. pl. 9. Mich. 14 Jac. B. R. Sir John Cuts v. 
Bennet. 

18, In /cire facias on judgment in B. R. by executor fhewing teſta- So to ſay 
tor recovered again ſheriff of S. and that part is 1. rſatisfied ; th 6 
de fendant ple. aded that admini i/iration was committed to F. S. not tra- vichbut tra- 
verſing abſque hoc that the plaintiff was executor, and this after venſe, ab{que 
imparlance is ill; per Cur. 9 for the plaintiff on demurrer Os 

Vol. XI. A, by Ibid. cite. 
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Ceed dE by the plaintiff. Keb. 331. pl. 87. Nich. 14 . R. 


v. Fox, 


[ 320 ] 


Crecutors. 


Horſeman v. Waters. 
19. The adminiſtratrix of B. iroug “ an action of debt againſt the 


defendant, as executrix of R. G. upon a bond executed by him for the 
55 ment of 200 J. to B. The defendant lea de in bar that the faid 
K. G. died inteſtate, and that admin! . ation ⁊ua granted to her, and 
that ſhe ought to be named. adminſ?1 atrix and not executrix; adjudg- 
ed in B. R. and aflirmed in error in Cam. Scacc. that this was an 
ill plea, becauſe the detendant did nt trave; e that _— bad admi- 
niſtered any of the gocdi of the inteſiate befare adminiftration was granted 
to her, Lutw. 889. 891. Trin. 2 Jac. 2. Grey v. . 
21. Scire factas by cxecutors upon a judgment obtained by the 
teſtator; and upon a general demurrer it was infiſted, that the 
practice of this court in ſuch caſe is, that the plaintiffs in the ſcire 
facias ſhould inſert this clauſe, (viz.) profert in curia literas - 
mentarias, & c. which being omitted, the writ is not good. o 


which it was anſwered, that the practice 1s to inſert that clauſe at 
the concluſion, and not in the middle of the writ, and here it is 


inſerted at the concluſion. But the Court held both forms to be 


good, and that in C. B. this clauſe is always inſerted in the end. 


Judgment for the plaintiif. Carth. 69, 70. Mich. IW. & NI. in 
B. R. Boſworth v. Ridgley. 

22. Debt by an admini/irater. Dctendant pleaded * abatement 
that A. made his will, wha after edmriniflration granted was proved 
by the executcr. Upon which plaintiſſ demurred. And the que— 
ſtion was, if the plea was good evithout the tra verſe, abſque hoc that 
A. died inteftate? It was reſolved in this caſe by the Court without 
any dithculty, that the plaintiff ought to have traverted, abtque 
hoc that the faid A. died inteſtate, for h plea is not q full confij- 


fen and avaidance of the plointiff*s title without ſuch traverſe ; for as 


the plaintiff alleges himſelf to be adminiſtrator of A. and the de- 
fendant ſays that A. made his will, which was proved, this is not 


an abſolute avoidance of the pl. aintiff's title, but only by argu-. 


ment or implication, and perhaps the probate was afterwards re- 
roked, or another will made, of which the plaintiff ſhall have the 
advantage upon the iſſue tried, and though the producing the 
will under probate is concluſive evidence againſt the plaintiff, 
who cannot prove that there was no ſuch will, or that it was 
forged, yet it is but evidence, and there are many cates where 
what is ſufficient evidence to prove a thing, is not ſufficient to be 

leaded, as in trover a demand and refufal is ſufficient evidence 


to be pleaded. Comyns's Rep. 156, 157. pl. 104. Paſch. 7 Ann. 


weve v. Beſſingham. 
Currency of acccunts prevents the ſtatute of limitations. 


Ms: Tab. tit. Limitation, cites 28 March 1711. Ormiton v. 


Hamilton. 


24. In a ſcire feri inquiry, if the executor of A. recovers a judg- 


ment againſt B. as adminiftrator of J. S. it need not be expreſsly 


averred that A. is dead. 2 Ld. Raym. Rep. 1395. Trin. 11 Gco. 
B. R. in caſc of Morfoot v. Chivers & Ux', 


12 | 25. Statute 


Erecutors. 


25. Statute of limitation was pleaded by an executor, where te/la- 

ren had deviſed all bis gate, both real and perſonal, for payment gf his 

| debts. Ld. Chancellor over-ruled the plea z but the Houſe of Lords 

ordered it to ſtand for an anſwer, with liberty to except, and 

ſaved the benefit of the plea to the hearing. MS. Tab. cites 
7 Feb. 1727. Ld. Strafford v. Blakeway, ; 


(J. a. 3) Actions by Executor and Pleadings. 
And in what Caſes it muſt be in the Debet and 
Detinct. | 


I. D BTagainſt admini/irater, The plaintiff recovered upon fene 
| admixiftravit pleaded, and brought debt upon the ſame reco- 
wery in the debet and detiner, and therefore took nothing by his 
writ by award. Br. Adminiſtrator, pl. 17. cites 7 H. 4. 10. 
1. Ho 3 | 

2. Quare if he had recovered upon ne ungques executor pleaded, 
er nat the deed of the teſtator. Ibid. | 

3. And ſee 11 H. 6. 7. 36 and 37. where it is againſt too, and 
the baron and feme as executor ; ene and the feme appeared, and the 
tarin nit ; ſhe thall not anſwer, nor in this caſe ſhall the other be 
compelled to anfwer, by reaſon that the writ 1s in the debet and 
detinet, which is out of the caſe of the ſtatute, for it cannot be 
intended to charge them as executors or adminiſtrators by this 
form. Per Thirn. Ch. J. Ibid. 


J. Where %% ee for years is in errears of his rent, and makes an 


executor and dies, it the executor cccupies the land, he ſhall render the 


arrears z contra if he waives it and does not occupy. Per Aſcue ]. 
Br. Barre, pl. 27. cites 21 H. 6. 24. : | 5 
5. Debt by executors , arrears of account made by aſſignment 
ef themſelves after the death of the tcftator. The writ was quos el 
detinet, and not debet, and therefore challenged and much ar- 
gued; & non allocatur, but the writ awarded good; for in every 
caſe where executors are compelled to name themſelves executors, the 
vrit ſhall be detinet only, and they cannot declare upon the ar- 


rears of account, which account is due to their teſtator, without 


naming themſelves executors, and therefore the writ good by 
award. Br. Dette, pl. g. cites 20 H. 6. 4. 
6. But where the executors ſell the goods, and take the obligation te 


' themſelves or contract, there the writ ſhall be debet and detinet ; 


note the difference. Ibid. | 

7. In delt againſt executors for the debt of the teſtator, if the writ 
be in the debet and detinet, it is not amendable. Per Cur. Thel. 
Dig. 225. lib. 16. cap. 6. ſ. 24. cites Mich. 22 E. 4. 21. 

9. Executor ſhall have writ of debt of arrearages of annuity due to 
che teflator in his life, and the writ ſhall be i» zhe detinet, but the 
writ of annuity itſelf is in the debet, and ſo fee that debt lies of 
annuity where the annuity continues, and the ſame law elſewhere 
where the annuity is extant by the act gf the party himſelf, yet 

5 Aa 2 debt 
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_ | Crecutors. 


debt lies of arrearages due before. Br. * pl. 168. cites 
21K. 3. 22 

has 3 9: Debt by executors ſhall be 7 the * detinet only, and not in the 

£e92% debet and detinet, as well of a ſum which is due after the death cf 


* nee 
0 9 583 


,* action of te eftator, as of that at Hich was due in his time: quod nota. Br Lxc- 


debt 25 CX +* 1 i 
ECULCT of cuts ors P. 1. C! res 19 — 8. Zo 
airearages of rent-charge due to the teſtator by the ſtatute 32 H. 8. the writ ſhall ſay detinet. Br. 


Fxecut tor, pl. 119. 


Sar. 150. l. 10. Debt upen an eſcape, and declared that the plaintiff as executor 
5 


199. S. C. rercovered agar! ii L. and had bim in execution, and the defendants ſuf- 


and by three 
barons con- Zered him to eſcape, and counted in this action in the debet and de- 


tra Periam tinet; the detendants pleaded nihil _ and found for the 
o_ N plainuff. It was moved in ſlay of judgment, that the action was 
is founded not <uell brought, for the firſt was in the detinet, and ſo this action 


is founded 

upon the grounded upon the record ought to be, and lo purſue it. It was the opi- 
m ns nion of two juſtices contra Periam, that the ground of the action is 
they recover the recovery as exccutors, and the wrong is to them in that right, 
ſor this and there fore the action is to be brought in the detinet only, Id 


cafe the fo it was afterwards adjudged. Cro. E. 326, 327. pl. 4. Paſch. 


damages 


accordingly 36 Eliz. B. R. Hitchcock v. Skinner and Lacy. 


ma! de al- 
kts; and judgment recovered, 


Jerk. zoo. 11. In ape by an executor againſt a gaoler after a recovery by 
pt 92+ eites the executor, the action ought to de in the detinet only. Hob. 472. 


TO Lancaſtell v. Sidley. 


2 12. Executor got ' judgment againſt his teſtator' s debtor, and had 


S. C. cited him in execution, and ſheriff let him eſcape. In debt againſt the 


Cro. J. 645. 
bs — o ſneriff it ought to be in the detinet only, for though the judg- 


 Ho!man . ment was had by the executor, yet it was for a debt of his teſta- 


Chute. tors. Per all the juſtices and barons, except Hutton J. who 
doubted. Cro. J. 545. pl. 5. Mich. 17 Jac. B. R. Reynell v. 
Lancaltle. 


13. Ard in the ſame caſe it was held not to be matter of form 
only, but matter of Subſlanc e, and nit aided by the fotute, as it was 
reſolved, 5 Rep. 35. in Playter's caſe, and 36. in Walcot's caſe. 


Cro. J. 546. ut ſupra. 


14. And it was there further ſaid, that an bbb can never 
Jave an actian in the detinet, but wh ere teſtator might have had the 


fame action. Cro. J. 546. ut ſupra. 


15. An executor never ſhall be forced to bring his action in the 


detinet, only where he need nat name himſelf executor ; it was ſo ſaid, 
Winch. 80. Paſch. 22 Jac. C. B. in caſe of Holman v. Tuke. 


Hutton f. 16. In debt by an executor, the count was o a leaſe made by 
took a dif- himſelf by indenture to J. S. as execut;r, naming himſelf executor 
endes, in the leaſe, and this was of land delivered to him in execution by 


teen 4 per- 
fonal con- 


. 


* 


* 


Winch 80, ta, and though he be named as executor in the contract, yet 


the action is not brought by him as executor, Sce Winch. 80. 
Holman v. Tube, and Sew. 685. 8. C. Paſch. 22 Jac. . B. 1 


extent upon a ſtatute made to his teſtator. The action was brought 
ct anda in the debet and detinet, and held good; for it is , bis own Cone | 


Bor 


Executors. HE 


17. It executor is facd for rent behind after teflator's death, upon 
a leaſe for years made to teſtator, and by him left to his executor, 
this ſhall be adjudged and levied d- benis propriir, for fo much of 
the profits as the rent amounted to ſhall be accounted as his own 
goods, and not his teſtator's, and therefore he is to be ſued as well 


to 


in the debet as in the detinet. Went. Off. Ex. 192. 


18. Se if any thing delivered to or detained by teftator come to his 


| hands, and executor till detains the fame after 4 and be there- 


upon ſued in an action of detinue ; for this 1s his own act. Went. 


Off. Ex. 192. 
19. Debt againſt an executor on a leafe to the gane. Reſolved, Sty. 112. 


that where part cf the arrears demanded were dur in the time of the Corniih ve 


4 wſey, S C. 
teflator, and part after his eſe, the action in the detinet was Cor. 22. 


good for the whole, as well as if all had been due py rn the death fare ut. 


of the teſtator; and that after a verdict, quod non detinet, the 3 1 


land ſhall not be intended of any value, as it is well known in 5, p. 5:4 
theſe times, in many places lands have been of no value, yet the when his 
executor is liable to the rent as far as he has aſſets; and clearly, eee 4% 
p 2 he muſt then 
if he has aſſets, he cannot waive his term. Per Roll. All. 76. waive the 


Trin. 24 Car. B. R. Corniſh v. Cawley. Pottoſſion, 


* 9 ing! NY 
tice to the reverſioner; yet this he ſays he leaves a quere, though his opinton is ſucks. 


In debt againſt an executor % /ea/e for years arrear in his 

7 5 the defendant demurred ſpeci ally, becauſe it was in the 
debet and detinet, and per Cur. it is good both ways; and judg- 
ment for the plaintiff, 2 Keb. -88. pl. 24- Trin. 23 Car. 2. 
Temple v. Foreſt. | 

21. In debt againſt the defendant, admini/trator as the afj:gnee of 
Y. after yerdict, Simfon excepted in arre elt of judgnient, that 
though an action Keth | in the debet and detinet, by reaſon of taking 
of profits, yet the adminiſtrator is not chargeable as aſhgnec, ſed 
non allocatur, this being but the miſ-titling of the ion 
which being by bill, an 'd not by original, the adminiſtrator or 
executor is quodam modo aſſignee; and judgment pro quer. 
2 Keb. 819. pl. 27. Mich. 23 Car. 2. B. R. Sewell v. Young. 
22. If an executor offigns over, he may ſtill be charged for rent in { 323 ] 


the de tinet, if he have atlets, but not in the debet and detinet, but fer 


the time that he occupies. Freem. Rep. 338. Trin. 1673. Boulton 
v. Canon. 

23. J. S. lefſre for years rendering rent, aſſigns, and dies; his exe- 
cator, if he hath aſſe tr, may be charged in the detinet, or in covenant ; 
it there be a covenart to repair, or not to aſſigu, the executor is 
chargeable after aſſignment, but not de bonis propriis. Adjor- 
natur. Freem. Rep. 338. in pl. 477. Trin. 1673. in caſe of 
"—_ v. Canon. 

An action of debt in the debet and detinet was vets Vent, 21. 
— an executor of a leſſec for years, and he pleads that before the aj hs £ oe 
action brought he had fully aqminiſtered, and that his term was r dent 
leſs value than the rent, and that he had offered to ſurrender, Qure, waived the 
whether if a rent be of greater value than the land, the executor Mens, 
{hall be —_ in debet and detinct ? and it ſeemed he {hall not, = vis. 

A 2 3 bans that the 


rent exceed - 


66 5h 


323 Executors. 


ed the value but ſhall be charged in the detinet only, for there the judgment 


* will be de bonis teſtatoris only. Freem. Rep. 393, 394. pl. 5 10. 
upon the Paſch. 1675. Boulton v. Canon. 


tender of 
= ſarcender which was nothing to the purpoſe, judgment was given for the plaintiff.—3 Keb. 493. 
pl. 38. S. C. & S. P. adjudged for the plaintiff niſi. Pollexf. 125 to 134. Bolton v. Carham. 


S. C. argued, and judgment for the plaintiff. 


25. When a /:/ze for years dier, and his executor enters, it is in 
the election of the leſſor to charge him either as executor in the de- 
tinet only, or elſe as he takes the proits (and is as it were an aſſignee) 
in the debet and detinet; and if he charges him in the detinet only, 
judgment ſhall be de bonis teſtatoris. Per Hale Ch. J. Freem. 

Rep. 337. pl. 417. Trin. 1673. in B. R. Anon. 


25. Debt was brought in debet and detinet againſt an admini- 


ſtrator for rent incurred upon a term for years in hrs own time. He 
pleads fully edinini/fered. The plaintiff demurs. But it was agreed, 
that it an executor brings an action of debt for rent upon a leaſe made 
by the teſtator, it muff be in the detinet only ; but if an executor makes 
a leaſe himſelf, it muſt be in the debet and detinet. Freem. 
Rep. 171. pl. 183. Trin. 1674. C. B. Sackvill v. Evans. 


3 * 26. It was held per Cur. that an action of debt upon a bond 
. * 4 
Judged ac- . | : 5 R 
cordingly in bare ſuggeſtion of a devaſiavit ; but otherwiſe it is of a judgment. 
debtona PFreem. Rep. 458. pl. 623. Mich. 1677. Ent v. Withers. 


bond; but fn N | 
if the action is brought on a judgment, and counts of a devaſtavi!, it lies well. S. C. cited Lev. 147. 
in caſe of Corey v. Thinne, that it lies not in debt on an obligation. 2 Lev. 145. S. C. cited dy 


the name of Eaſt v. Withers as adjudged accordingly, 


27. A. poſſeſſed of a term for years makes an under-leaſe for part 
of the years, reſerving a rent, and makes his executor and dies. 
His executor brings an action for the rent in the debet and detinet; 


and after verdict it was moved in arreſt of judgment that it ſhould. 


have been in the detinet, for that the rent is incident to the rever- 


ſion, and that he hath the reverſion as executor, and therefore 


the action ſhall be intended to be brought as executor, and fo 
ought to be in the detinet 3 but the Court ſaid, of ſuch hing, 


as lie in manual occupation, or whereof manual occupation hath 


been had, as goods, &c. the executor is not bound to name himſelf 

executer, and then it will be good in the debet and detinet, but for 

a che in action it ſhall always be in the detinet, for that till it be 

recovered it is not aſſets, and for this he ſhall always name himſelf 

executor ; but a leaſe for years is aſſets in the hands of the execu- 

tor for the whole leaſe at firſt, therefore he need not name himſelf 

L324 ] executor 3 but if he doth name himſelf executor, he muſt then 

| ſay detinet only; therefore judgment for the plaintiff niſi. Skin. [A 
Mich. 33 Car. 2. B. R. Prattle v. King. | 

28, Debt againſt the defendant adminiſtrator, and declares upon 

a demiſe to the inteſtate for 129 l. due in the life of the inteflate in the 

detinet, and fer 641. in his own time in the debet and detinet. The 

defendant demurred ; and adjudged the action did not lie to 

charge him in the detiner for part, and the debet and detinct for 

7 the 


would not lie againſt an executor in the debet and detinet upon a 


Executors. 


the other part, which requires ſeveral judgments, viz. de bonis 
propriis for the arrears in nis own time, and de bonis inteſtati for 
the arrears due before his death, and the ſevering of the ſaid ſums 
in the declaration is not fuithcient, but he ought to have ſeveral 
actions. 3 Lev. pl. 74. Mich. 34 Car. 2. C. B. Salter v. Cob- 


bold. 


20. W hether debt by executor for an eſcape of one in execution of I. 


a judgment of the teftator in the 0 bet and detinet be helped by ver- 
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4 Raym. 
ep. 698. 


8. C. the 
dict? adjornatur. 12 Mod. 565. Mich. 13 W. 3. in the caſe of Court ſeem- 
Holden v. Sutton. | ed that it 

was not 


good, nor aided by the ſtatute 16 K 17 Car. 2. cap. 8. becauſe ic would alter the nature of the action, 


and theretvre the right was not tried ; and judgment ſtayed niſi, &c, 


30. If an executor has a term, and the premiſes are of leſs value 
than the rent referved thereon, in an action brought againſt him in 
the debet and detinet, he may plead the ſpecial matter, v1z. that he 


| has no affets, and that the land is of leſs value than the rent, and de- 
mand judgment if he ought not to be charged in the detinet tantum. 


This Holt Ch. J. ſaid was his opinion, and that Hale was of 
the lame opinion, and it was but reaſonable, becauſe an exe- 
cutor could not waive for the term only ; for he muſt renounce the 
executorſhip in toto or not at all. 1 Salk, 297. pl. 6. Paſch. 


II W. 3. B. R. Billinghurſt v. Speerman. 


31. Debt was brought in the debet and detinet againſt the de- 
fendant upon a judgment had againſt him as admin itrator, and ſi ſug- 
gefts a devaſtavit committed by him. The defendant pleads that 
the plaint iff ſued againſt him as adminiirator and obtained judgement, 
and that afterwards, and before this action brought, the admini dere 
committed vas repen/ed, and committed to one Law, to whom he paid 
the r 2 lue of the goods of the inteſtate, having 7. 77 2 ſatiaſte ed himſelf of 
20/. which the intcitate owed the defendant for wages. The 
Court took exception to this pleading, becauſe the defendant did 
nt traverſe the devaſtovit ; tor without walte the defendant could 
not be charged in the debet and detinet, and this is the uſual w. ay 
of declaring ſince the 20 Car. 2. and cites WHEATLY v. LaxE. 
1 Sand, 216. 1 Lev. 255. So they defired Serjeant Hall to take 


time to conſider of it; for the gilt of the action is the waſte, 
which you ſhould traverſe; but if the fact be with you, perhaps 


we may allow you to amend your plea upon payment of coſts ; 
therefore you do well to conſider of it. Holt's Rep. 46, 47. 
pl. I 1. Mich. 5 Ann. Bonner v. Underwood. 
. Debt on a bond againſt an executor as executor mult he in the 
FE. tantum. 'Frin. 11 Ann. B. R. Coppleſtone v. Clowter. 
33. Debt on bond given 10 the executors of A. for a debt by fi imp! 
contract due to A. Declaration was quod defendens cognovit fe 
debere to them as executors of A. Upon demurrer exception was, 
that ir ought to have been in the detinet tantum, not debet and 
detinet. Sed Cur. contra, for the executors may ſay, you are in- 


debted to me by bond, and you detain it from me, but if bond 


were to the teſtator, they could only ſay that it was detained. 


Trin. 3 Geo. B. R. 
a4 


Executors, 


'þ (Z. a. 4) In what Caſes a muſt name himſelf 


1 Executor. . 
3 I 
5 Er. Execu- 1. IF os ordinary commits the admin:/{ration to the executors upon ce 

jen e refuſal by them before that they have adminiſtered, they ſha}! Ju 

be impleaded by names of adminiſtrators; contra "if it be after the qu 

adminiſtration ; for then the refuſal i is void, Br. Ordinary, pl. 13. W: 

x cites 9 E. 4.33 37 
4 2. If exeriutors nf, n auditors, and the bailif i ir found in arrearages, 

n and the-exccritors bring action of debt upon the arrearages of account, hit 

k g they ſhall be named executors, though they aſlign the auditors; per 55 
7 Keble. Br. Executor, pl. 170. cites 2 H. 7. 15. and 6 H. 7. 6. Cit 
5 . Contra where exec utors bring 77 % F gods of their teſtater, 

* AZ; n out of their p://i or on, there they need nit be named executors. 2 

F Ibid. 15 
47 4. Se in action pf detinue brought by them of their 2wn bailnent. & 

4 Ibid. 

# 5. Or action of account againſt their aun bailiff, there they need the 

2 not be named executors ; note a diver/ity; for in the one caſe the eit/ 

. thing is a ce en adtian which never was in their po. feſhon, and be 

A in the other caſe it was by reaſon of their r en. Nota. the 

* bene. Ibid. | he 

by the 

7 (Z. a. 5) Pleadings in Actions againſt Admini- bit 

{trators. ſeve 

Alleging by whom the Adminiſtration was granted. 

| hin 

1 1 880 againſt adminiſtrators, iſſue was taken Hat the admi- Wit 

N wy Ps miftiration was net commuted to him by the ordinary, and held am 

S. CG. good iſſue. Br. Negativa, &c. pl. g. cites 7 10. ner 

Debt 3 an adminiſtratar. The plaintiff is net bound to Gil 

count that the adminiſtration was committed to the defendant by the ordi- I 

nary ; quod nota; by which he was compelled to anſwer. Other- 705 

wiſe it ſcems where the adminiſtrator 1s plaintiff. Br. * | $00 

. 22. cites 6 H. 5. 6. Tri 

S. Pp. for . Debt againſt adminiſtrator, and couna'd that the abbot of 15 I 

if he be not 4. zary dere, committed the adminiſtration; Laicon deinanded Var 

there, he judgment of the count, becauſe he did not forex how the abbot is cr c. 

may lay that erdinary there; and non allocatur. Br. Count, pl. 25. cites oug 

P H. 6. 46. | 8 

there, Letze hoc that the abbot is ordinary ere, per Molle, as where a vill extends into two dioceſes, 555 

cc. Er. Adam niſtrator, pl. 9. Cites S. C. Wi! 

1 

Br. Count, 4. Adminiſtrator in his count ought to flew in what place the him 

= cr? admini/lration was committed t to him; per opinionem Curice, opal Hat 
: ra 


Exetutors. 


tra of executors; for a man may be executor without making, as 


de 1 {on tort demeſne, Br. Admunittrator, pl. 8. cites 35 H. 6. 

In debt again "ff admini ilrator, it is no plea that the admin! oration 
FR > to him by the archdeacon, abſque hac that it 4vns com- 
mitted to him by the- biſhop, without ' ſhewing Beo the archdeactin has 
pInver to di it, by which he ſhewed how the archdeacen and his prede- 
cefſors have had this authority time out of mind, ab/que hoc, ut ſupra; 
judgment of the writ; and no plea if he had net taken the er 2 
quod nota; by which the plaintiff maintained his writ that it 
was committed by the biſhop. Br. Adminittrator, pl. 31. cites 
37 H. 0: 27, 26. 
6. It is a good plea that the adminiſtration was committed to 
him by anther biſhop, and net by the biſhop by whim the plaintiff ſup- 
heisen, judgment of the writ. Br. Traverſe per, &c. pl. 141. 
cites 37 II. 6. 27% 29. 

In debt by adminiſtrators, the defendant ſuid, that the dec eaſed 
mat executors who adminiſtered, and it was adjudged that he gt 

0 ſay further, ab/que hoc that he died inte//ate. Br. Traverſe per, 


= 


0 pl. 181. cites 4 H. 7. 13. 


8. Where a man declareson an adminiſtration committed of all 
the good in Kent and Suſſex by the archbi i/DIp, evithout {a r3ing how, 
either as ordinary, or by virtue of hrs prerogative ; this was held to 
be a material exception. But it being afterwards alleged that all 
the precedents in this court and in C. B. are fo in g general, without 
ſhewing how, and becauſe they would not change the precedents, 
they difal lowed the exception. Cro. F. 6. pl. 2. . 24 Eliz. 


C. B. Dorrell v. Collins. 


3257 


Cro.E. 10 
pl. 8. Irin. 
30 Eliz. 

B. R. Lacy 
and Smich 
S. P. as to 
an admini- 
ſtration 
granted by 
A. B. ofh- 
cia! of the 


biſhon of Peterborough, without ſhewing that he was ordinary of the place, or that the granting of ad- 


1+ 


min ion d belong to him, and this after verdict was alleged in arteſt of judgment, yet 


ſever... precedents the plaintiff had judgment. ——S, C. cited 1 Salk. 41, per Cur. 


A: dminiſtrator declared on an adminiſtration granted to 
him per #7. L. wicarium generalem in fpiritualibus epiſcopi Roffen”, 
without ſayi, g, loci ifttus ordinerium, and held well, for eh a vicar 
amounts to à chancellor; for in truth the chancellor is vicar-ge- 
neral to the biſhop. Leon. 312. pl. 435. Mich. 32 Eliz. C. B. 
Gillam v. Lovelace. 

10. In action brought by an inen he did nat ſbezu in 
hat place adiminiſtration ævas granted tc Lim, yet the declaration 13 
good, but it would not be good in a bar. © Cro. E. 293. pl. 5. 
Trin. 1 . Piers v. Turner. 

11. An adminiſtrator declared 27: a1 admin n n fer Andrew 
Vane, facre theologie doctorem, and did not fey, 4 ac i iftins ordinarium, 
er cui de jure pertinuit: and becauſe it was in a declaration which 
ought to be certain, and he is not a biſhop, nor ſuch a perſon as 
may be intended to be the ordinary, the judgment was reverſed. 
Cro. E. 431, pl. 39+ Mich. 37 & 38 Lliz. B. R. Morgan v. 
Williams. 

12. FRe plaint] if declared on an adminiſtration committed to 
him by the * of Litchfield, aud did nit {ay by what « rthority, nor 
ihat he Was loct illus and; and this was held ul; for the Court 


by teaſon of 


Mo. 267. 
pl. 504. 

* % * " 1 
8. . ” Judg- 
ment re. 
verieds 


»- 


err 
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; _ Executors, 
intends not his authority, it being facial, qavithout ſhewing it, but irs 
caſe of a biſhop, it ſhall be intended, and ſo are the precedents ; but 
in a bar or replication it is vitious. Cro. E. 791. pl. 34. Mich, 
42 & 43 Eliz. C. B. Temple v. Temple. 

13. Debt by an adminiſtrator. The plaintiff declared that the 
adiminiſtration was committed to him by the biſhop of St. David's, but 
feath not loci illius ordinarius, nor eni adminiftratio pertinet, yet the 
Court ſaid it is intended that he is ordinary, unleſs adminiſtration 
be alleged to be committed by one who hath a pecutiar juriſ— 


diction. Cro. E. 879. pl. 9. Paſch. 44 Eliz. B. R. Skidmore 


v. Winſton. 


7 _— 14. A Judgment on debt, given ag I an adminiſirator, Was re- 
Vet. Intrat. verſed by error, for that it was t /hewed by the Plaintiſf by whom, 


300. 302. nor by what authority the ad miniſtration avas committed ; for as well 
— as he takes conuzance that he is adminiſtrator, he may take conu- 
cale there, Zance by whoſe means he is adminiſtrator, for otherwiſe he may 
Fill. 22Car. charge him as executor of his own wrong. Cro. J. 10. PL 13. 


. Paſch. 1 Jac. B. R. Wade v. Atkinſon. 


Baily, in which the detendant demurred, becauſe the plaintiff did not ſhew the name of“ him who 
granted the adminiütrat on to the defendant, the Court held that the allegation in the declaration that ad- 
miniitration was committed to the detendant debita juris jorma was lutkcient without ſhewing by what 
ordinary; and judgiuent for the plaintift, | 


*[ 327] 

Palm. ge. 15. As to making projert of the letters of, Sc. not granted by the 
"egg metropolitan or biſhop, but which are granted by the archdeacon or 
geen. S. C. in peculiars, thoſe granted in peculiars mult ſet forth that the 


adjudged ac- grantor is /oct illius ordinarius, for it cannot be intended that they 


— * have any authority unleſs it be ſhewn ; but it is otherwiſe of thoſe 


Kill. 27 & granted by the archdeacon, for he is oculus epiſcopi, & de jure 
253 Car- 2. ordinario he is to commit adminiſtration. Cro. J. 556. pl. 20. 
age Mich. 17 Jac. B. R. Chiberton v. Trudgeon. 

audecd ich. 17 Jac. B. R. Chiberton v. Trudgeon. 

accordingly per tot. Cur. that the adminiſtration being granted by the biſhop's official, the declaration 
need nut ſoy loci iius o:dinarius, but otherwile in the calc of a pecull ar. 


16. In a declaration it is not neceſſury to ſhea by whom letters of ad- 
miniſtratian are granted, or to ſay that they were granted to him by 
cui pertinuit cr per laci illius erdinarium ; but in a plea in bar it is 
otherwiſe, for this is not the cauſe of the action and effect of the 
ſuit, but to ſhew they have been in the4piritual court; fic dictum 
fuit. Sty. 282. Trin. 1651. B. R. in cafe of Marſhal v. Led- 
ſham. ; EOS. 

17. If an adminiftratsr bring an action againſt an adminiftrator it 
it not neceſſary for the plaintiff is ſhew by whom the letters of admini- 
firation were granted unto the defendant ; but he muſt ſbeau by whom 
the letters were granted t himſelf to entitle himſelf to the action, 
for if it appear not to the Court that he is adminiſtrator, he can- 


not ſue by that name; per Glyn Ch. J. Sty. 463, 464. 


Mich. 165 5. in cafe of Ingram v. Fawlet. 
= 3 18, In a declaration by adminiſtrator, avant of alleging by whom 
the Court e e was committed is cured by pleading nan eft faftum, 
admits the plaintiff to be a good adminiſtrator), and by a 
veralict 


44% 


non 
«cM? 
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vrrdick by the 16 & 17 Car. 2. cap. 8. 1 Salk. 37. pl. 5. Hill, defendant 


3 12 W. 3. B. R. Gidley v. Williams. in de hea 
ich cured all the faults in the declaration, and judgment for the plaintiff, which was affirmed on writ of 
N error; and without doubt it it had not been aided by the plea, yet it would have been well by the ſtatute 
of 16 & 17 Car. 2+ ——— .d. Raym. Rep. 634. S. C. and judgment for the plaintiff, but per tot. 
the Cut. the want of ſhewing that the admiiiifiration was granted would have been ill on demutrer. 
but 3 = | | 8 
the 19. In a ſci. fac. by admiuiſirator, he muſt produce his letters of ad- 
ion miniſtration as <vell in this court as in C. B. and though the admint- 
wif. (ration be committed by the ordinary, ger when there is an appeal from 
ore the delegutes, the entry is alavays that it 15 committed per Dom. Reg. 
| &c.. 2 Keb. 47. pl. 104. Paſch. 18 Car. 2. B. R. Holt v. Len- 
re- thall. 3 | . | =_ 
my 20. An adminiſtrator declared on an adrainiſtration committed to Sid 302. pl. 
vell tim by R. B. archdeacen of Narfoth, and did net ſay lect iſtius ordina- 1 = rg 
nu rium, mor cui de jure pertinet to grant it, and held good, as well as accordingly, 
nay in the caſe of a biſhop. For the archdeacon 15 oculus epiſcopi. eg = . 
13. And per 'T'wilden a declaration is good without ſaying loci illius Bin J. 7 
ö ordinarium, becauſe he produces the letters of adminiſtration, For the 
© I but otherwiſe in a bar. Lev. 193. Mich. 18 Car. 2. B. R. law takes 
t ad- Dring v. Reſpaſs. | RN 
* being a publick ordinary. Sty. 54. Mich. 22 Car. B. R. in caſe of Burnet v. Bird. 
2t. An adminiſirator brought a bill to diſcover and have an account 
the of the inteflate's gate; the defendant pleaded that the ſuppoſed inte/- 
or ate made a nuneupative will, aud anather perſon executor, whom he 
the named in his plea, to whom only he was accountable, and not to [ 328 ] 
hey the plaintiff or any other, but decreed, that though there was ſuch 
oſe a nuncupative will, yet it was not pleadable again an adminiſtrator 
ure | before it xcas proved, and ſo the plea was over-ruled. Chan. 
20. Caſes, 192. Hill. 22 & 23 Car. 2. Verhorn v. Brewin. 
22. Ia debt by an adminiſtrator he declared on an adminiſtration Sid. 302. in 
tion granted ter Carolum Regem, & e. without ſaying debito modo, &Cc. ad- Hl. 5 S. F. 
judged good; becauſe the king has univerſal juriſdiction here. e 
Allen, 53. Paſch. 24 Car. B. R. Hobſon v. Wills. have been 
acl- | Z _ accord- 3 
: ingly, 
| by 23. The defendant ſet forth, that adminiſtration was granted oh 
3 to her by the commiſſary of the biſhop of Litchjteld, legitime conſtitutum, 
the and held good; for in {uch caſe it is the ſame thing as if granted 
"_ by the biſhop himſclf. And Ve difference is betaveen a peculiar juriſ- 
<d- dition and the authority of the chancellor cr commigary of the biſhop. 
I» Lutw. 9. Mich. 36 Car. 2. Walford v. Smith. 
ag 24. In covenant brought by a /effor againſt the adininiſtratir of 
y_ ſee, exception was taken to the declaration, becauſe it did not al- 
__ lege by whom the letters of admini/tration were granted to the defendant, 
yy and what authority the grantor had. Sed non allocatur ; for the 
* plaintiff who is a ſtranger need not ſhew it, though an adminiſtra- 
2.22] tor who is a plaintiſf ought to ſhew it. Lutw. 297. 301. Hill. 
1 & 2 Jac. 2. Knight v. Greenes. 
—_ 25. An adminiitrator declared on an adminiſtration de bonis 
Ms non granted 10 him by the fleward of the manar of Mansfield, &c. cui 
72 commu; admini/{rotionis illius de jure pertinuit, and concludes with 
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Executors. 


Hill. 1& 2 Jac. 2. Burbridge v. Clayton. 

26. The plaintiff entitles himſelf as adminiftrater, the defendant 
feats the * i not adnmini/irator ; it was objected this is a ne- 
gative pica. 
went at law. Vern. 473. Mich. 1687. Winn v. Fletcher. 

An action againit an adminittrator, and net fhewn in the 
1 that letters of adminiſtration were committed to him; and 
this was held by the Court incurable. For though they need not 
ihew by-what authority they were committed, yet it is neceſſary 


to ſet forth that adminiſtration was committed to charge him with 


the action. Otherwiſe of an executor ; it is not neceflary to ſheww 
he proved the awill, becauſe an action lies againſt him before pro- 
bate. 2 Vent. 84. Mich. 1-W. & M. in C. B. Bracton v. Litter. 

28. Adminiſtrator brought deb? for rent due in ghe life of the inteſe- 
ate, and Swexved that adminiſtration was granted to him by the official 
of the prebendary of Brampton et peculiaris juriſdiftioms. After ver- 
dict it was moved, that it being a pecuhar, the plaintiff ought to 
have ſhewn by what authority; ; to which it was anfwered that it 
is % en demurrer, but it is nowv aided by geit. Adjudged for the 
dlaintiff by three judges, Holt dubitante. Comb. 196. Trin. 
2 W. & NI. in B. R. Maſon v. Hanſon. 


17 Car. 2. and it was held before that ſtatute that in an action by an adminiſtrator omitting profert bie 
in euria lite: as adminittiationis was good after a verd.Q, and fo judgment was affirmed. 


29. T rover was brouglit by an ndminiſir ator, a and upon not guilty 

ded, ve _ was for the plaintiff; z and it was moved in arreſt 
of jud zen „ becauſe /e!ters of adminiſiration were not ſewn to be 
granted 94g tt ze ordinary or his official, or other perſon having au- 
thority from him, but only per A. B. doctorem per epiſcopum 
Ciceſtreniem legitime conſtitutum, i. e. the biſhop had made him 


L 329 doctor, but he does not ſay that he was official, or any other of- 
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held good 
inaſmuch 


as the plain- 
ti ft ſet forth 


fcer of the biſhop, as archdeacon, &c. non ur; for though 
he had not ſhewn any adminiſtration at all, yet it is good after a 
verdict as it is ruled, Sty. 262. and it was adjudged for the plain- 
tiff. Skin. 551. Mich. 6 W. & M. in B. R. Cheeſcborough v. 
Linton. 

30. Debt on a bond as adminiſtrator; the plaintiff in his count 
* fays that adminMtration was c:mmitted to him per F. &. efficial” deca- 
ni Sarum teci illius erdinar” legitime conflitut cui adminiſtratio de jure 
pertinuit, without ſaying ad tunc pertinuit ; he does not ſay how 
conſtitut', and held good notwichitanding. 12 Mod. 100. Mich. 
8 W. 3. Truclock v. Hartfield. 


that adminiſtration was granted by the official of the dean, to whom of right granting adminiſtration, 
&c. belongs. 


3 1. Want of ſewing by whom admini iſtration wwas committed ts 
naught upon demurrer ; for it might be a peculiar, and then it muſt 
be averred, cui adminiſtrationis commiſſio de jure pertinuit. And 
there 15 good reaſon why it ſhould be ſet forth by whom admini- 
ftration was committed; for the defendant may contelt the at 

8 ot - 


a proſert hie in curia, and this was held good. Lutw, 406. 408, 


Per Cur. allow the E it is a good plea in abate- 
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2 Ld. Raym. Rep. 824. Mich. 1 Ann. 


Executors. 


of the perſon granting, and may plead that adminiſtration was 

granted to another, or that there were bona notabilia. x Salk. 38. 

pl. 5. Hill. 12 W. 3. B. R. the firſt refolution in cate of Gidley 
v. Williams. | N 

32. Debt by admiuiſtrator cui aamin/fratio devito modo comme 

| ft ; defendant pleads over; per Cur.. His had been bad if de- 


murred unto, but it is now helped by your pleading over, for you 


thereby admit he has a right of ſuit, and is adminittrator. 
12 Mod. 537. Trin. 13 W. 3. Hall v. Bond. 


* 


33. Trover by an adminiſtrator upan a paſſeſſion and lass by the in- 
teſtate, the defendant cannot give in evidence, that there 1s an em τẽ,ꝭœ 
Marsfield v. Marſh, 

34. Plaintiff declared upon an adminiſtration grad to him 7 
the official of d peculiar, and that debits modo commiſſa fui 
Ch. J. Gould and Powis held the declaration good, and that the 
debito modo was a ſufficient averment; and Holt Ch. J. ſaid that 
there was no peculiar but had the power of granting adminiſtra- 
tion, and that this was a needleſs exactnels, not fo much regarded 
lately as it had been formerly, when it was thought not enough 


+ a; 


even to ſhew an adminiſtration committed by a biſhop, without 


averring that there were nulla bona notabilia; and judgment for 
the plaintiff, Powell J. diſſentiente; and afterwards athrmed in 
Cam. Scacc. per tot. Cur. 1 Salk. 40. pl. 10. Trin. 3 Ann. B. R. 
and 4 Ann: in Cam. Scacc. Denham v. Stephenſon. 

35. Where one grants admmiitretion virtute offici; the plaintiff 
need not aver his authority; but otherwiſe it is where it is by /þe- 
cial commiſſion. 1 Salk, 41. in 5. C. 

36. In action againſt adminiſtrator it was not ſaid cui adraini- 
ſtratio commiſſa fuit, whereupon was a ſpecial demurrer, and ta 
prove it neceffary the caſe of Wade and Atkinſon, 2 Cro. was 
cited, Likewiſe an opinion to this purpoſe, in 1 Syd. 228. and 
a caſe in 2 Vent. 84. where this was directly adjudged. But the 
Court ſaid, that the declaration, charging the defendant as admini- 
frrater, is the very ſame in common ſenſe, as if it had ſaid, cui adni- 
nflratio, & c. They faid too, that one part of the cate in 2 Cro, 
had been over-ruled ſeveral times; and therefore this part of it 
was of leſs authority. It is true, they ſaid there was fuch an opi- 
nion in Syd. And as to the cafe in Ven. the counſel gave an 
anſwer to that; for they ſaid, that that was a caſe in the Comman 
Pleas, and there the declaration is, that the plaintiff queritur, 
quod, &c. ſuch a one died mteitate, and in ſuch caſe, therefore, 


you muſt aver, that adminiſtration was committed to the defend- 


ant to entitle you to your action; but in our caſe it is queritur de 
the defendant adminiſtrator, and that is certainly good. Accord- 
ingly the Court gave judgment for the plaintiff, Barnard, Rep. 
29, 30. Mich, 1 Geo. 2. in B. R. Holiday v. Fletcher. 
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(Z. a. 6) Pleadings in Actions againſt Executor or 
Adminiſtrator. 
1. EBT is brought gi¹i tat as executors. It is a good pl: 
to the writ that they are executors, and not adminiſtrator, 
Br. Executors, pl. 39. cites 5o E. 3. 9. 
Br. Double, 2+ Where 20 f, is brought again? 2209 as executors, where te one 


pl. 6g. cites ig not executor, and he confeſſes the action, and the other pleads 
. 1 4 5 2. non eſt factum, he true executor ſhall ſay, that he aul conſe ſod wwa; 
; never executor ; per Littleton 3 but Chocke contra. But if the de- 
ceaſed's goods are put in execution, the he executor fall have 
writ of tre/pa/5. Br. Executor, pl. 88. cites 9 L. 4. 14. 
3. Where the Ze/tator pleads in bar, and dies, and reſummons i, 
brought againſt the executors of the defendant, they cannot plead t1 
the writ, unleſs it be matter coming of younger time, as a releaſc, &c. 
becauſe their teſtator has alfirmed the writ before; quod nota. 
Br. Executor, pl. 82. cites 24 E. 3. 25, 26. 47, 48. 
4. Recordare by R. executor of the teſtament of J. B. againſt 
C. de equs ſus capto, and did not ſay, equo teitatoris, and yet well; 
and to ſee that Executors ſhall call the goods of their teftator, which 
they had once in their paſſaſſion, bona fua, Br. Exccutors, pl. 84. 
. 3. 35. | | 
5. Waſte againſt an executor, and did not count of who leaſe 
the executor held, and yet well; for he repreſents the eſtate of 
the teſtator. Br. Executors, pl. 140. cites 38 E. 3. 18. 
6. And becauſe the writ was againff J. as executor of the leſſer, 
where he was executor of the executor of the teſtator, the writ was 
abated upon exception thereof. Ibid. 
7. In debt adminiftrator ſhall be ſued by the name of adminiſtrator, 
and not by name of executor, and adminiſtrator ſhall have action, &c. 
and the defendant pleaded ts the writ, that the adminiſtration was 
bailed to him by one K. and the other ſaid that K. did not adiminiſter 
but as ſervant to the defendant ; but the iſſue was, whether the ad- 
miniſiration vas bailed to them or not, for if it was to both, then 
the adminiſtration {hall be ſaid by virtue of the commiſſion, and 
not as ſervant of the other. Br. Adminiſtrator, pl. 23. cites 
38 E. 3. 20, 21. | | 
| 8. Debt by adminiſtrator, and fhewed the letters of adminiſtration 
"” as he ought, and that they were committed by the commiſſary of the 
_— and exception was taken, becauſe it was not committed by 
e biſhop himſelf, who is immediate officer to the court; & non 
allocatur ; but the commiſſion awarded good; contra of certiſi- 
cation of baſtardy, or of excommunication, for this ought to be 
by the biſhop himſelf; note a diverſity. Br. Adminiſtrator, pl. 18. 
cites 1 H. 4. 64. | | 
9. Debt againſt two executors, the one came at the pluries capia'y 
and pleaded plene adminiftravit at M. prift ; and the other e contra 
and after came the other by exigent and pleaded to the writ, becat: 


three others were executors with them who have adminiſtered, and are 
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Crecutors. 


wi named; judgment of the writ z and the plaintiF replied that the 
749 are ſole executors, and the defendant pleaded this matter in ar- 
reſt of the firſt inqueſt upon the firit iſſue, for by the replication 
to the ſecond plea, he has waived the advantage of the firſt plea, 
where this was ſufhcient for ali by reaſon of the ſtatute, which 
wills that he who firſt comes by diſtrefs ſhall auſwer; per Hank. 
and the opinion of the Court. Br. Executor, pl. 46. cites 
7 H. 4. 12. „„ 

10. Debt againſt executors upen dared of their teſtator, who pleaded 
guod non admin” ut execut” al:iqua bina que fuerunt teflatoris tempore 
mrtis fue, and found againſt them; and by the opinion of the 
Court this is no plea, for it may be that they received debts due 
to their teſtator after his death, or retook goods which were taken 
by treſpaſſors before his death, or otherwiſe recoyered damages 
for them, but becauſe it was found againſt them, therefore the 
verdict has made the plea good; per opiniunem. Br, Executor, 
pl. 50. cites 7 H. 4. 39. 

11. Debt againſt adminiſtrator, and did not ſheww that the admini- 
ſtratien was committed to Him by the ordinary; judgment; and b 
the beſt opinion the writ is good; and that if it be otherwiſe, the 
other may plead it. Br. Adminiſtrator, pl. 19. cites 11 H. 4. 72. 

12, There was ns action againtt adminittrator at commsn lax, 
but this is given by the ſtatute; per Hank. Br. Adminiſtrator, 
pl. 19. cites 11 H. 4. 72. 

13: Debt by J. as adminiſtrator of W. P. and counted of a duty 
due to himſelf, and good, by the beſt opinion. Br. Adminiſtrator, 
pl. 21. cites 9 H. 5. 5. 

14. Treſpaſs of a houſe broken, and goods carried away ; the de- 


| fendant ſaid that the plaintiff*s huſband was ſeiſid in fee of the houſe, 


and poſſuiſed of the geeds, and made the defendant his executor, and died, 
and the defendant found the door open, and entered, and tock the gecds, 
and the plaintiff, ſuppoſing that ſhe had been executor, took 
them, &c. and this was admitted good colour, and the plea was 
awarded good per Cur. notwithſtanding that the plaintiff brought 
the action of her goods, and the defendant juſtified of the gords of the 
teſtator, per quod the plaintiff ſaid that the teſtator deviſed them 
to her, and the defendant delivered them to her after the teſtator's 
death, and after took them, and the defendant ſaid, proteſtando, 
that they were not deviſed, and pro placito that he did not 
deliver them, and ſo to ifſue. Br. "Treſpaſs, pl. 9. cites 
2 H. 6. 15. | 

I5. Dett againſt two auminiſirators, at the diftringas the one came, 


| ond the other net; and the opinion of the Court was, that he 


ſhould an/zver alone, notwithſtanding that the other did not come; 
for though the ſtatute ſays, that of executors, he who firſt comes 
ſnall anſwer, yet adminiſtrators are taken by the equity; quod 
nota. Br. Adminiſtrator, pl. 4. cites 3 H. 6. 14. | 
16. Debt againſt one as executr. He ſaid that the deceaſed died 
mteflate, and the ordinary commuted the adminiſtration to him, and ts 
two others aul are alive, not named; judgment of the writ. Per 
Newton, you Wan that they have adnunijlered. Markham, I do 
| not 
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not ſay ſo; and there it was ſaid by two juſtices, and not ed 
that if the ad miniſtration be committed to any one, yet he ſhall 
not be charged if he do not adminiſter ; and he other ſaid, 9 
after the deat of the tejtator the defendant admin;/ered de 5 n tor 
Gemeſne, and ajter he is t the adminiſtration upon 7 , pending 15 1 
eortt ; judgment, & &c. Br. Adminiſtrator, pl. 5. cites 20 H.6. 
©4332 } 17. But the jame ſolio, in another action of debt, Forteſcue 
ſaid, that where the defendant pleaded, ut ſupra, that he is admi- 


hiſtrator, judgment of the writ, he ſball ſay abſque hoc that he ad. 


mni/ired as execritzr, and fo it feems ſupra, that if adminiſtration 


be committed to one. and he refuſes to adminiſter, he ſhall not 
be charged by force thereof. Ibid. 

18. Debt againſt executor; the defendant faid hat the teftator 
died outlawed, —_ 5 he had no v90ds ; judgment ſi actio et adjor- 
natur, therefore quzre, for it {ee ms that he is chargeable to the 
king. Br. Dette, pl. 4. cites 3 H. 6. 17.— But fee 4 H. 7. 18. 
that to ſay that the Plaintiff is outlawed, is 10 plea. 

S. P. Br. 19. In deb! apa baron and feme executrix, it is a good plea 
Adminittra- 
tors, pl. 33, that the feme has fully admin: fe red, and a good replicatian that the 
cites S. C. „eme has aſſet ts, without mentioning the baron; and it was ſaid ther: 
S. P. that if the ſeme ma ay adminiſter and diſtribute without her baron, 
qurte the and that the f feme ſells the goods and redeems them, they thall 
zealon, remain in her awd as aſſets. Br. Baron and Feme, pl. 84. cites 
1 18 H. 6. 4. and Fitzh. Replication, 7. per Newton. 
tale is void, or if there be any cov: init. Br. Adminiſtrator, pl. 38. Cites S. C. | 


Brown). G7. 20. Debt againſt executors, who {aid that the beftatar died inteſtate 


cites S. C. 
and 9 Hl. 6, 41 D. priſt, and no plea without trave rſing the plea; per NI irtin, 


7. accord- you ought to ſay that he died inteſtate, abſque hoc that he made bi: 
* executor. Per Strang ge, no, for it may be that he made him exe- 
Mich. 5 Cutor, and after re; -oked the teſtament. Per Martin, then he 
Jac. cites may ſay that he made him execut;r and after revoled the teſfanent, 


og and ſo he did; and there it is agreed that after the making of 
Or ETD Ys . 

in the cate an executor, the teſtator may diſcharge him again of the exc- 
of —.— cutorſhip. Br. Barre, pl. 21. cites Y H. 13. 

v. Huntley 

in B. R. where the cafe waz, that L. sad his 2 fe auminiſtratrix of W. R. brought debt as adminiſtra- 
trix on an obligation of 40 mark , dated 4 April, 38 Elis. made by the defendant to the in eſtate; 
iſt, The defendant plead; What. N. the :nreftt OR: ober 1 Jac. made his will, and made the detendant 
his executor, and deviſed the b. Each on and the money therein contained to one H. fon of the de fen laut, 
and died, after whoſe death the deiendan: takes upon him the burthen of the executorſhip, and avini- 


. nifters divers goods of R. 5 * is ready to aver this; to which plea the plaintiff demurs genera] lily, and. 


» | 


adjudged for the plaintiff ; he defendant's Plea is not good wich ut a traverſe, that R. died intel 
tate; for the action is Cs ht as adminiſtrator, and they count upon a dying inteitate, and that being 
the ground of the action ought to be traverſed, 


21. In deb. againſt executors, it is a good plea that aſter the ma 1 
ing of them executors the teftator repealed this teſtament at B. or dit- 
charged them, aud after died inteftate at N. Br. Executors, pl. 12 
cites 7 H. 6. 13. 
22. Deb? ogain/? J. adminiſtrator ; Candiſh ſaid, the adminiſtrati,n 
evas committed to us and to N. P. by the ordinary avho is alive, 1 
named, &c. Per Halcs, you allege not that he ee. by 


which Candiſh ſaid as above, and that N. adminiflered to S. judg- 
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ment of the writ; per Hales, he did not adminiſler, prift ; and the 
iſſue was received, and not if the adminiſtration was committed to 
them or not; but per Danby, 35 II. 6. fo. 31. the iſſue ſhall be 
that the adminiſtration was not committed to him. But note, 
that it may be committed to him, and yet if he does not admi- 
niſter, he thall not be charged; but he himſelf ſhall not ſay that 
ne unques adminiſtrator ne unques adminiſter as adminiſtrator, 
and concordat 1 H. 5. Br. Adminiſtrator, pl. 24. cites 8 H. 6. 2. 

23. And ſee T. 2 H. 5. 8. that in caſu ut ſupra againſt an exe- 
cutor, who ſaid that there is anther alive who adminiſtered, the ifſue 
was if the one alone awas made executor, Ibid. _ = 

24. Debt againſt executor, the defendant pleaded a giſt of the 
tePator in his life of all his goods except ſuch and ſuch, by which he 
ban the goods given by reaſon of the gift, and to the reft that he has 
fully adminiflered, Cand. ſaid all amounted to plene adminittravit, 
& non allocatur z but all was entered to inform the lay gents, 
and yet the taking of them as of his proper goods by the gift is not 
adminiſtration to charge him. Br. Executors, pl. 162. cites 
11 H. 0: 35- 

25. In debt againſt executors it is a good plea that the leſtalor 
made the defendant and A. his executors, which A. has adminiſtered 
and is alive ; judgment of the writ. Br. Executors, pl. 78. cites 
22 H. 6. 59. | | | 

26. Debt againſt executor, who ſaid that there is another executsr 
alive who adminiſtered at D. &c. the plaintiff ſuid that the other named 
executor did not adminiſter, priſt; and the other e contra, and ſo ſee 
that in this caſe the adminiſtration of another executor is to be al- 
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leged, and is iſſuable, and was pleaded to the writ, Br. Executor, 


pl. 166. cites 32 H. 6. 25. 

27. Debt by adminiſtrator, it is a good plea that the teſtator made 
the defendant his executor and died, and after the ordinary committed 
the adminiflration to the plaintiff, and after the defendant proved the 
teſkament ; judgment f ati; for the ordinary may commit the 
adminiſtration in the mean time; but when the executor has 
proved the teſtament, the power of the adminittrator is deter- 
mined, unleſs the exccutor has refuſed before the ordinary before 
this; per Newton, Littleton, and Danby. But it was doubted if he 
ought to traverſe, abſque hoc that the party died inteſtate prout, c. 
or not; and by the beſt opinion he ought to traverſe it. Br. Exe- 
cutor, pl. 111. cites 7 E. 4. 12, 13. 

28. In rationabile parte b-norum againſt executors, ne unques exe- 
cutor is a good plea, Br. Executor, pl. 135. cites 7 E. 4. 20, 21, 

29. So to ſay that he is admini/irator and not executor. Ibid, 
30. Contra in detinue of charters relic in mauibus teſlataris, 

bid. 

31. In debt againſt executors, it is a good plea 7hat their teſtator 
died outlawed, or was the king's villain; per Littleton, Young, and 
Pigot. Contra per Jenney, for it is only an argument. Br. Ex- 
ecutor, pl. 137. cites 8 E. 4. 6. 

32. Debt againſt executor who appeared by attorney and imparlid 
to anothor term, and then ſaid that the adminiſtration was committed 

Vor. XI. B b zo 
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pl. 18. cites 
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79 51 by ths erdtnary, inaſinuch as the tc/tator died inteſlate 1 judemen? 
ef the xerit ; and per tot. Cur, he cannot have this plea contrar?} 


to the warrant and unparlance; tor i 7s a miſnoſmer ; but he 


may ſay ne ungues executor ne wungques adi] ,t’ as executor, for this 
zs bar ; and the effect is that he never adminiſtered as executor, 
and upon this the itiue thall be taken, and not whether he be 
ExCecutor'or not; by which be ſaid proteſtundo that he died inteſtate, 
and that the adminiſtration was committed to him, & pro placito that 
never adminijtercd at executir, and the other contra. Br. Executor, 
pl. 91. Cites 9 E. 4. 40. | 

32. T reſpajs of goodlo carried away, the defendant juſtifeed as Ext 
cuter of J. N. and the plaintiff replied, that the ſame plaintiff was 
executsr to J. N. by a laſt teſtament, and the defendart rejoined that 


this laſt tefkament was repealed in the court of Rome, and ſo the teſta- 


ment wid; and per Cur. it is no plea, by which he concluded 


thus, ard /i nat executor ; quod nota, and there it was agreed that 


judgment given in the court of Rome is not good in England; 
quod nota. Br. Executor, pl. 168. cites 2 R. 3. 22. 

23. In debt againſt executor it is a good plea to ſay that he ho; 
nothing in his hands but 201, and F. S. has recovered 201. again 
him as executor, &c. Br. Executor, pl. 103. cites 5 H. 7. 27. 

34. Of perſonal things adminiſtrators ſhall have aorit of error ien 
a judgment given againſt the teftater, and ſcire facias upon it, and. by 
the ſtatute of 31 E. 3. cap. 11. it is ordained that adminiflratsrs 
Hall have action, and ſball anfaver to the action, ſo that nv adnini- 


Rirators ſhall have affion as executors, & contra before at common law ; 
for then, as it ſeems, none might have adminiſtered but the ordinary, 


41 ſhould be impleaded, but ſhould not implead, nor at this day; 


contra of adminiitrator, but the ordinary might have treſpaſs of geb 
talen out of his piſ Han. Br. Adminiſtrator, pl. 44. cites F. N. B. 


21. (M). | 


35- A. brought debt on a bond againft B, who pleads that 
after the writ brought by A. and before notice one C. brought actia 
egainfl B. as adminiſirutrix of J. S. and that adminiſtration was ae 
terwards granted 1% B. who confeſed the atis, on which C. had 
judgment beyond which the has no goods; per Anderſon Ch, J. 
the plea is no bar; for had ihe pleaded the adminiſtration com- 
mitted after, C. could not have judgment ; ſo where there arc 
three executors, and debt is brought againſt two, they muſt plead that 
matter in abatement, and in cafes of confeſſion of the actions 
it muſt be averred to be a true debt. Le. 69. pl. 91. Mich. 
29 & 30 Eliz. C. B. Blaunchflower v. Fry. | 

36. Debt upon two obligations againſt executsrs, one of the defend- 
ants pleaded ne unques executor, judgment was given for the plain- 
tiff, and error brought and afſigned for error, that the plaintiff bd 


fued one foiutly avith the executor who was nt H et r; this ſhall not 


zbate the writ, for it would be miſchievous when divers are made 


exccutors and one refuteth, if the naming of him ſhould abate 


the writ. . Cro. E. 110. pl. 7. Mich. 30 & 21 Lliz, in Cam. 
Scacc, Thirkettle v. Reeve. 


37. Debt 


3 
agai 
aver, 

feere 
anſv 
niſte 
not 

Trin 
was Ob 
Cale v 
CUP 


Collins 
ad mini: 


41. 
ſaying 
F: 
comm 
where 


di ol 1 , 


mend 
rar} 
t he 
* this 
tor, 
e be 
ſlate, 
that 
ator, 


exe- 
Was 
that 
ela- 
uded 
that 
ind ; 


{4 hn; 
ait 

uf cr 
<Q by 
als 
lju— 
[naw ; 


Aarysy f 


day; 


Are 

that 
tions 
Iich. 


end- 
lain- 
F had 
not 
nade 
ibate 
am. 


Debt 


Executors. 


37. Debt upon a bond againſt the adminiſtrator, who ple 
that there is a cuflom in London that if a citizen of London contracts 
evith another citizen to pay meney to him, and he. who made the cm- 
tract dies, that his executors or ad;ninijirators fhall be chargeable with 
ſuch contract, as F it had been a debt due on bond, and 1h:t he had 
not offets ultra to pay that debt upon contract ; and upon a de- 
murrer this was adjudged a good cuſtom; for the executor in 
conſcience is bound to pay a debt upon ſimple contract as well as 
a debt on a bond. Cro. E. 409. pl. 21. Trin. 37 Eliz. C. B. 
Snelling v. Norton. | | | 


gatute is declaratory. 
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5 Rep. 82. b. Snelling's caſe. S. C. reſolved that the cuſtom was good, 


aud that though the plaintiif was a ſtranger and not a citizen, yet this cuttom was good to bind him, 


238. If a debt of record be due to the king, and a ſubſect creditor ſues 
execution on a ſtatute, ſo that the executor has no day in court to 
plead this debt to the king, in this caſe the executor is put te an 
aud, quer. in which he mult ſet forth the matter. Went. Off, 


Ex. 133. 


If a ſubject 
to whom 
the teſtator 
was indebt- 
ed ſues the 
executor, 
the executor 


mutt plead that teſtator dies indebted to the king ſo much more than he left not goods to ſatisfy. Ibid, 


Lady Walſingham's caſe, 
F. R. Ibid, 


39. Scire factas againſt an adminiſtratrix vþ5n judgment had 
againſt the inteſtate ; the defendant pleaded fhe had no goods which 
vere the inteſtate's at the time of his death in her hands, to be admin 
frered; nor had any at the time of the writ brought, or at any time 
after. Per tot. Cur. this is no plea; for a judgment cannot be 
anſwered without another judgment, and it may be ſhe had admi— 
niſtered all the goods in * paying debts upon ſpecialties, which is 
not an adminiſtration to bar the plaintiff, Cro. E. 575. pl. 20, 


Trin. 39 Eliz. C. B. Ordway v. Godfrey. 


oumrwile. 


40. In adlian brought againſ? executors they pleaded an outlawwry 
F the teflator not reverſed ; it was holden to be no plea, for the 
teitator might have debt due upon a contract, or it might be, he 
deviſed lands to his executors to be ſold, which are fold and 
the money aſſets in their hands, in caſe they are not forieited 
by outlawry. Cro. E. 575. pl. 21. Paſch. 39 Eliz. B. R. Wool- 
ley v. Bradwell. | 


And muſt plcead all the record in certain. Ibid. Marg. cites it ſo held Mich. 33 & 34 Eliz. in 
But it is enotgh to ſay, by a record in the Exchequer, 1 


rin. 29 EIIz. 


S. C. cited 
All. 48.— 
4 Mod. 296. 
Trin. 6 W. 
& M. in 

B. R. New- 


Browni. <<, 
S. C. ad- 


Judged an 


111 bar. 
And Cites 


Trin. 40 


Eiiz, Rot. 
£07. the 
Iixe plea 

pleaded to 


an executor that brought an action of debt and adjudged no plea. And that Dixon adminiſtrator of 
Collins exhibited a bill againſt Bau den attorney of C. B. and he picade in bar an outlawry againit an 


acminiſtrator, and adjudged no plea. 


41. If A. brings debt againſt B. as adminiſlrator 10 J. S. without 
ſaying that J. S. died iuteſlute, yet it is good. For it may be that 
J. S. made a will and teſtament, and yet adminiſtration miglit be 
committed to the defendant by refuſal, &c. But otherawiſe it is 
where the plaintiff is adminiſtrator ; there ctyht to be do that the party 
died inteflate, Williams ſaid, that he had yiewed the very record 

Bb 2 of 


Cro. J. 102. 
fl. 34 
Milles v. 
Sherfield. 
S. C. adjor- 
Batu. 
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of that caſe accordingly. Noy, 137. Cites 5 Rep. 31. Mich. 47 & 


42 Eliz. B. R. Hargrave's caſe. 
42. In an action of deb? againſt an adminiſtrator he pleads that 
the teſtatar was indebted to him, and over and above which ſum he 


hath not to ſatisfy, &c. Per Cur. that is a good plea, and ſafer than 


to plead plene adminiſtravit, &c. for by that plea it may be tried. 
Noy, 106. Anon. cites Trin. 2 Jac. C. B. 


43. In debt againſt an executor ; he pleads that his teſtator was 


obliged to B. in a recognizance of gol. ultra qued he had not to ſa- 
tisfy. The plaintiff demurs, and judgment {or the plaintiff, be- 
cauſe the defendant had nt averred, that it vas pro vero et Juffo de- 
bit2, upon which iſſue might have been taken, and the executor well 
knowing upon what defealance that was made. And by Coke 
Ch. J. it was ruled accordingly. Noy, 113. 2 Jac. C. B. 
Meller v. Sherfield. 


44. Debt againſt an executor who pleaded the tefiator qavas in- 


debied to the king for the office of fherif-/hip and becauſe it was nt 
everred it was a true and juſt debt, and not paid, it was adjudged 
upon demurrer for the plaintiff, Cro. J. 182. pl. 182. Trin. 
5 Jac. B. R. Wodel v. Hungate. 

45. In feire facias on a judgment defendant may plead generally 


Flene, admin iftravit before the ſcire facias brought, without ſhewing 


that he did adminiſter in payment of debts of as high nature, yet 


that mult be proved in etuidence, or elſe the trial will fall out againſt 
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2. . S. P. 
in Mereil 
Treſh um's 
ele. 3. C. 
the 4th re. 
on 
theres 


L 336 J 


Cro. T, $0. 
hu 7 
Cacytyr, 
S. C. tated 
a-cordingly, 
and judge. 
ment for- 
the plain, 
——} 4 TT. 
Tit; Muule 
v. Mood:c, 
©, C. but 
fates i; 1 4 


the executor. Went. Off. Ex. 137. 

46. A. being executor admin itered, and yet would not prove the 
, whereupon adminiflration was granted to B. and B. being ſued 
for a debt, ple aded the matter above, and it was held a good plea, 
and found ior him before Doderidge J. at Oxford, Went, Off. 
Ex. 39. Marg. 

47. In debt again an executor who pleaded, that his teſtator avas 
indebted ts another upon a Haute in fuch a ſum, beyond ⁊ubich he had 


no aſſets; the plaintiff re lied, that the flatute was acknowledged by 
fraud. Warburton ſaid, that one may plead generally that the 


ſtatute was acknowledged by fraud, without fhewing the ſpecial 
matter. Brownl. 5 1. Irin. 9 Jac. Brokeſby v. Treſham. 


48. A. makes B. his executor and dies; and then B. makes C. 


his executor and dies; and in action of debt againſt C. as executor 
of B. executer of A. C. picads that he had renaunced the executorſhip 
cf B. But per Cur. he ought to be executor to both or to none. 
For by Hobart quod lex conjunxit nemo ſeparet. Noy, 30. 
Wolfe v. Hayton. 

48. Debt againſt an executor ſor arrears of rent upon a leaſe 
made to R. who aſſigned it to his teſtator; the defendant plead- 


ed, that after the death of teſtator he did nat enter on the lands de- 


miſed, but left the poſſeſſion & nulla -proficua inde recepit z and 


upon a demurrer to this plea it was adjudged not good, becauſe | 


the executor cannot waive the term ; for where once he agreed to 
be executor, he agrees to every thing that ſhall be incidental to the 
executorſhip, otherwiſe there would be an agreement to one thing, 


and a diſagreement to another thing, which cannot be, ct” 
| 7 


at. 9.5 n . 


Executors. 


/ the rent which he is to pay is more than the yearly value of the land, 
he thould have pleaded iis matter ſpecially, and might have dil- 
charged himſelf by iuch plea. 2 Koll. Rep. 131. Mich. 17 Jac. 


B. R. Paul v. Moody. 
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49. A. unf accountable to J. S. and afterwards J. S. eas. ou,’ 


lawed in an action perſinal. A. died. The queen by her litters patents 
granted unte B. omnia bona & catalla, exitus, proticua, forisfac- 
tur, & advantagia quacunque which came ts wer, or accrued by 
reaſon of the outlazry of the laid J. S. an now B. brought an ac- 
tion of account againſt the excoitors of the ſaid A. as executors ef ther 
eu wrong. The d feniunts plead that they had letters of admini- 
firation committed te i, i by tie ordinary, and demanded judgment 
of the writ, The vieintitf in maintenance of his writ replied, that 
the defendants did adminiſter of their own wrong before that adminiſtra- 
tion awas granted unto them. Upon which the defendants did de- 
mur in law. It was the opinion of ſome of the juitices, that the 
wrong is purged by taking of letters of adminiſtration, and now 
they arc to be char ed as ädminiſtrators only, and not otherwiſe. 
Le: 197. pl. 250. Hill. 30 Eliz. in the Exchequer. Anon. cites 
50 E. 1 6. 1. 3. 

50. Aſſiumpſit againſt an adminiſirater who pleaded that on ſuch a 
day the inteflate en@red into bond to T. S. to pay 401. at Michaelmas 
next enſuing, and that plene adminiſftravit all the goods of the ſaid 
inteſtate preterguam to ſatisfy that 401. and upon a demnrrer the 
Court held it a good plea; for debts on bonds are to be paid 
before debts on contracts. Cro. E. 315. pl. 9. Hill. 36 Eliz. 
B. R. Buckland v. Brooke. | | 

3. Debt was brought againſt an executor upon a bond of his 
teſtator. The defendant pleaded non ot factum ſuum. It was in- 
ſiſted for the plaintiff that this plea was ill, becauſe the relative 


ſuum mult refer to the defendant, and not to the teſtator, there 


being no mention of teſtator in all. the bar. But three juſtices 
held e contra, for it Hall be referred to that which it may reaſonably - 


relate lo make the plea gozd ; but Whitlock doubted. Latch. 125, 
Trin. 1 Car. Baker's caſe. | 


54. Debt againſt an executor who pleaded plene adminiſtravit, 


8 
It was held no good evidence to prove the defendant had promiſed 


to pay J. 5.'s debt due by the teſtator before this action brought; 


but otherwiſe if he had given his bond for it; and if an executor 


renew a bond which teſtator had entered into as ſurety only, thts 
is no ſuch adminittration as will make this plea good againſt 
other creditors by ſpecialty. Clayt. 88. pl. 148. July, 16 Car. 
before Foſter J. Ariuth v. Colliſon, 

55. In debt on bond againſt an executor who pleads plene ad- 


miniſtravit, and gave in evidence bonds cancelled and taken in, and 


acquittances for money, this was held not good without proof of 
real payments made, or new ſecurity given. Clayt. 112. pl. 193. 


March, 24 Car. Sot's caſe, 


56. Adminiſtrator may have treſpaſs or traver for goods taken 
before adminiſtration granted to him, for that relates to the death of 
B b 3 the 


Executors. 


the inteſtate, and not to the time of the granting it. Sty. 341. 


Mich. 1652. Long v. Hebbs. 

57. Where the creditor adminiſters to the inteſtate debtor, he 
may retain the goods to ſatisfy his debts, and where the goods are 
taten away before adminiſeration granted to him, ſo that he hath 


none to retain, in ſuch caſe he may have zreſpaſs, or trover, or debt 


againſt the perſon who took them, for the action is not ſuſpended 

by the adminiſtration. Sty. 384, Trin. 1653. Aſhby v. Child. 
58. Debt againſt an executor who :mparled, and afterwards pleaded 

a miſnsſmer in bar, viz. that he was adminiſtrator with the will an- 


nexed, and nat executor, and therefore ought to be named admini- 


ſtrator; but upon demurrer, judgment was for the plaintiff niſi, &c. 
for he cannot plead a miſnoſmer aſter imparlance. Sty. 385. 1 rin. 
1653. B. R. Fiſher v. Jefferies. 

59. Riens enter mains pleaded by an executor is an affirmative 
plea in ſubſtance, though it ſounds ſomewhat in the negative, for 
it is in effect the ſame with plene adminiſtravit, and ſuch plea 
muſt be averred; per Roll Ch. J. Sty. 405; Hill. 1654. 
Anon. 

60. If an aQtion of debt be brought againf an exzcutar upon a 
firmuple contract of the teſtator, and he appears and pleads nil debet, 
and found againſt him, the plaintiff ſhall have judgment, becauſe 
he has diſpenſed with his advantage, Freem. Rep. 6, 7. in pl. 5. 
Mich, 1670. 

61. In afrion/it againſt executor the defendant pleaded a recogni- 
zance not fatisfied, and alſo a judgment iu delt for 5000]. upon a golds 
fmith's note, payable avith intereſt an demand, awhich not being paid till 
ſuch a time after, and the intereſt amounting to 1700/1, the judgment 
againſt him was found for 76001. [6700/.] and th it he had not ultra 

gol. chargeable t this recognizance md judgment. Adjudged that 
this plea was ill, becauſe of pleading a judgment for intereſt, 
which is a n to permit it to run in arrear, and then to 
ſuffer judgment for it, and it ſhall not be intended that there was 
a want cf aſlets to pay it before the incurring of it by the admi- 


niſtrator, the ſame not being expreſsly pleaded. 2 Lev. 39. Hill. 


23 & 24 Car. 2. B. R. Conan v. Dee. 

62. Aſſumpſit by the plaintiff as adminiſtrator, but at the end 
of the declaration rhe profert hic in curia literas teflamentarias was 
emitted. Tliere was a frivolous plea, on which the plaintiff de- 
muzred, and the defendant joined in demurrer, and inſiſted on 
this * but it was rulcd by Hale, cæteris tacentibus, that it is 
boaly matter of form, becauſe it was not a fault in the declaration 
itſelf, but an omiſſion of what ought to be inſerted after the end of 
the declaration, and therefore on a general demurrer no advan- 
tage can be taken of it. It was urged that there are 20 books 
that prove it to be matter of ſubſtance, which Hale confeſicd, 
but (aid that the opinion had been otherwiſe for 10 ycars paſt, (but 
the reporter thinks that he intended his own opinion, and therefore 
judgment for the plaintiff, 2 Saund. 492. Paſch. 24 Car. 2. 
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63. Sci. fa. by an adminiſtrator upon a judgment of 10001. the 3 Kb. 4% 


pl. 12. S. C. 


defendant pleaded, that ſuch a day before adminiſtration was granted to the 60 
the plaintiff it was granted to J. N. wh 1s ftill alive at B. and de- held that 
manded judgment of the writ. The plaintiff replied that J. N. th plantiff 
dead, and concludes to the 5. The defendant demurred, nete 
was dead, and concludes to the country. ne defendant demurred, gaverſe the 
for that the plaintiff ſhould have traverſed alſaue hoc that be 15 alive, firſt admi- 
This plea was held ill, for though it contradicts the declaration, 5 
. - $0 - FOES . ing alive, 
the one affirming that adminiſtration was granted to him, and but |: aged 
the other that it was granted to J. N. yet an apt iſſue is not by ifize 
formed without an afhrmative and a negative. Vent. 213. Trin. at He: wes 


1 : 2 ali.e, et de 
24 Car. 2. B. R. Forteſcue v. Holt. | „ 
ſuper pa- 
triam & prædict' deſendens ſimiliter, and that this wis a plea in bar, though pleaded in abatement, 


but per Cur, though it be an ill ple, yet only a feſpondeas ouſter can be awarded, and not judgment 
peremptory unlels on iſſue; and a reipondeas oulter was awarced, 2 Reb. 40. pl. 12. S. C. 


64. Aſſumpſit againſt executor ; the defendant pleads four judg- 
ments, and that he had but 51. offets to ſatisfy thoſe judgments each 
of the pudgments being for a greater ſum ). The plaintiff lies 15 
ene of the judgments that it awas kept on foot by fraud and covin, &c. 
and demands judgment, whether he ought not to have his debt? 


It was objected, that he ought not to anſwer only to one, but to 


all; as if a man plcads outlawries in bar, and the plaintifr reverſes 
one of them, this will not ſerve his turn, but he muſt reverſe 
them all. Vaughan faid the defendant hath four ftrings to his 
bow, whereof each of them will ſerve his turn; though you have 
caſhiered one, yet he has three leſt; and /e mot proper replication 
ai,] have been, that be had afſets above 51. and then if iſſue had 
been taken, and it had been found for the plaintiff, he ſhould 
have judgment de bonis teſtatoris, as if iflue had been taken 
upon a plene adminiſtravit, and aſſets had heen proved. This 
was referred to Serjeant Turner, who made an end of it. Freem. 
Rep. 28. pl. 35. Hill. 1671. Chamberlain v. Pickering. 
64. An action of debt was brought 91 a b5nd againſ{ the defendant 2 Nod. 136. 
as heir of the obligor, who pleaded that his anceſtor died inigſtute, and yr 85 
that adminiſtration, c. was granted to F. S. the gave the plaintiff C. B. Peck 


anther bend in ſatisfaftion of the firſl ; adjudged a good plea, be- 5, Ps 


- cauſe by this bond given by the adminiitrator, the plairtift's ſe- nl e be 
curity was bettered, and the adminiſtrator is now chargeable de 5. C. rwied 


bonis propriis. Mod, 225. pl, 14. Trin. 28 Car. 2. C. B. Blythe accordingly. 
ve Hill : -— Plaintiff 


| brought an 
action of debt on à bond. The defendant pleaded a concord that he ſhould give the plaintiff a new tecurity 
for this debt, and another upon another obligation, and that he being executor of the obligor, and the per- 
fon with whom the concord was made, gave the ſecurity according to the concord by a bill ſealed by him- 
elf. Adjudged an ill plea, becauſe one bond given in ſatisfaQtion of another, is not any diſcharge he- 
ther given on concord or not, and the concord cannot mend the matter, and yet the new bond here 
obliges him de bonis propriis, where the firſt bond obliged him only de bonis teftatoris. 3 Lev. 55. 
Mich, 33 Car. 2. C. B. Lobley v. Gildard. 


65. Three ſeveral aftions were brought at one time for 1001. each; 
he pleaded riens enter mains u/tra 1001. 10 each anion, and fo upon 


| each action there was judgment againſt him for 1001. and upon 


a motion for an injundion it was denied by Lord North. In caſes 
proper for law a man may defend himſelf by legal pleadings, and 
Bb 4 = even 
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every executor ought to be careſul to cover all his aſſets with 2 


judgment. Vern. 119. pl. 108. Hill. 1682. Anon. 

66. Judgment upon a ,i. fa. againſt an executor and an in- 
quiry, and returned that he arver/a bona reftatoris diſpc/uit elongavit 

FTC ad proprum uſum convertit ; he comes in and pleads that he 

[ 339 ] was never executor, or adminiſtered as executor, and traverſes, 
nbſque hoc that he bona teftatoris diſpoſuit, Ic. whereupon iſſue join- 

ed and found againſt him and judgment, which was held good 

upon a writ of error, for he having gone off from his plea of 2. 

ungques exectit;r, and traverſed the converſion, it ſhall be intended 

a converſion as executor. Skin. 85, pl. 2. Hill. 35 Car. 2, 

B. R. Bird v. Harriſon. | 

Raym. 405, 67. The probate of a <vill is not traverſable. 2 L. P. R. 587. 


TS ere it. Traverſe, cites Raym. 406, 407. Chicheſter v. Philips. 


B. R. cites 1 5 Rep. 22. Trin. 13 Jace B. R. and ſays that fo the law is at this day. 


2 Jo. 146. S. Ch 


And in ſuch 68. An executor has ol aſſets, and he is ſued by two . 


* for 200. at the ſame time, and pleads plene adminiſtravit. Both 


22air im ſhall have judgment for that aſſets; but had he paid it to one on 
13 the ſirſt ſuit, or confeſſed judgment to one, he might plead it to the 
dun d other; Arg. 2 Show. 503. Mich. 2 Jac. 2. B. R. 


grant an 
injunction, for in caſes proper for law a man muſt defend himſelf by legal pleadings, and every execu- 


tor ought to be careful in the fiiſt place to cover all his allets with a judgment. Vern. 119. pl. 108. 


Hill, 1682. Anon. 


69. Debt againſt an executor, who pleaded that his teflator en- 
tered into a bond in ſuch penalty t9 T. S. conditioned to pay ſo much 
money, which was not yet paid, benend 2vhich he had not affets. To 
this plea the plaintiff demurred eſpecially, and ſhewed for cauſe 
that the deſendant did net aver (as he ought) Hat the bond was en- 
tered into by the teſtator pro vero et juſto debito. But the Court 

held the plea good without ſuch averment, for it ſhall be intended 
the bond was given for a juſt debt, and the obligation itſelf ſhall 
be ſufficient to diſcharge the executor though he had not received 
any money of the teſtator's. Carth. 8. Trin. 3 Jac. 2. Lake v. 
Raw. 
Wie. Marg. #70. Action againſt an adminifrater, and the plaintif did not 
yu 705. fet forth that adminiſtration was granted to him; adjudged an 
* ie incurable fault, for though the plaintiff need nat fbew by whom ad- 
Exchequer miniſtration was granted, ; yet it 15 at/olutely neceſſary to ſhew that ad- 
13 min iſi ration was granted to charge him in an action. 2 Vent. 84. 
Wiatcn, Mich. 1 W. & M. in C. B. Bracton v. Liſter. 
| 71. In prof of a plene adminiſtravit if the action be deb? cn a 
Bend, and you offer payment of a bond on plene adminiſtravit, 
proof mult be made that it was a debt by bond, that it was ſealed 
and delivered; but to debt an Jarple contract you need only prove 
payment, becauſe if no bond, it is a good adminiſtration in an ac- 
tion; per Holt Ch. ]. Show. 81, Mich. I W. & M. Sanderſon 
v. Nicholl. 

72. In debt plene adminifitayit admits the debt, but otherwiſe i in 

an action on the caſe in an indebitatus * for there the 
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plaintiff muſt prove the debt; per Holt Ch. J. Show. 8 1. Mich. 
1 W. & M. Sanderſon v. Nicholl. | 

73. Action hes for rent due after aſſigument of the term by the ad- 
mini/trator in the detinet, but not in the debet. 2 Vent. 209. Mich. 
2 W. & M. in C. B. Coghlll v. Freelove. 


Car 2. B. R. in caſe of Hellier v. Caſbard. 
] wiſden agreed. 3 Mod. 325. S. C. adjudged accordingly. 


74. And as to the caſe of OVERTON v. SYDDALL, which was 


339 


S.P. re. 
ſolved ac- 
cordingly. 
Sid. 266. 
Trin. 17 


Lev. 12”. S. C. & S. P. by Keeling, to which 


quoted as reported to the contrary by Croke, it appears by 


Mo. 35 2. that Popham and Fenner were againſt Gawdy and 
Clench, and it appears that the action was brought in the debet 
and detinet, and by a prebendary upon the leaſe of his predeceſſor, 
and then an aſſignment will be a bar, which matters indeed do not 


appear to be urged in the caſe as cited by Lord Coke, and re- 


ported by Cro. El. 355. but they go upon the privity of contract 
ſaid to be diſſolved by the death of the leſſee. 2 Vent. 209. in 
caſe of Coghill v. Freelove. | 

75. And Twiſden, Windham, and Keeling, (Hide Ch. J. be- 
ing dead,) held that this is not contrary to Overton and Siddall's 
cafe cited in Walker's caſe, 3 Rep. 34. [24.] and in Poph. 
for there the action was brought by a ſucceſſor of a prebend againſt 
executor of Ieſee, and privity of contract does not go to the ſucceſſor 
more than to the heir, and the heir of leſſor ſhall not maintain debt 
againſt executor of the lefſee after aſſignment, becauſe no privity 
of contract, but only of eſtate, deſcended to him. Ibid. _ 

76. Scire facias was brought againſt an adminiſtrator upon a judg- 


ment againſt an executor, He pleads plene adminiſtravit the day of 


the writ purchaſed ; upon which the plaintiff demurred ; for in ſuch 


caſe he ought to plead riens enter mains at the time of the death of 


the tefiator ; but if he had joined ifſue this had been a waiver of 
the advantage of it, and Holt Ch. J. cited the caſe of HarcourT 
AND WRENHAM, Moor, 858. and OkDway AND GODEREY'S CASE, 
3 Cr. 575. and though ſome caſes in Keble and the office of exe- 
cutors were cited, the Court ruled the caſe ut ſupra, and did not 
regard the caſes in Keble, but demanded other authority, and as 
to the office of executors, they ſaid, that this was a good book, but 


they did not agree with it in this point. Skin. 565. pl. 12. Mich. 


6 W. & M. in B. R. Newton v. Richardſon. 
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1 Salk. 296. 
pl. To New- 
ton v. Ri- 
chards, S. C. 
The defend- 
ant pleaded 
plene admi- 
niſtravit, 
and that he 
had no 
goods on 
the day of 
the bringing 
the firſt ſci, 
fa. nor at 
any time 
after; and 
upon a ſpe- 


v. Newton. S. C. adjudged on a ſpecial demurre to be a good plea. 


cia! demurrer to this plea, for that the defendant did not ſhew how he had adminiſtered, the plaintiff had 
judgment, becauſe againſt a judgment he ought to ſhew how he adminiſtered ; but upon a general demur- 
rer it had been a good plea. 4 Mod. 296. S. C. judged. Lord Raym. Rep. 3. Richards 
Comb. 298. S. C. adjudged. 


77. Action againſt an executor who pleads ſeveral judgments, the 4 Mod. 63. 


e. 


plaintiff may reply 19 them ſeveraliy, or generally, that they were kept jugged ac. 
on foot by fraud; per Holt Ch. J. adjornatur. Show. 289, 290. cordingly in 


Mich, 3 W. & M. Beake v. Kent. O. B. af- 
firmed in 

B, Ros Cartb. 195. S. C. is that the defendant rejoined generally maintaining her bar, and tra- 

verſed that all or any of the judgments were kept on foot by fraud, and therefore the Court held the 

rejoinder good, and if iſſue had been joined that all were kept on foot by fraud, and it had been found 

that one of them alone had, this iſſue had been found for the plaintiſt, becauſe the plea was faiſe in part, 

#34 lo the wholg is falſe, therefore this general form of pleading would be go diſadvantage to the plaintiff 


340 Erecutors. 


(as is pretended) for he might have taken iſſue that all were continued by fraud, or elſe he might have 
ſingled out one of the judgments, and taken iſſue upon that alone, The plaintiff ſeeing the opmion of 
the Court, prayed leave to dilcontinue, which was granted. 


78. The plaintiff in Cur. Pal. counted againſt the defendant 
that he was mdebted to the plaintyf as adminiſtrator to F. B. in 10l. 
pro tant denar” ſum” ejuſdem quer as adminiftrater of F. B. per ip- 
ſum def' ad uſum ipſius quer', as adminiſtrator of F. B. habit” & 
recept', Upon non aſſumpſit pleaded, a verdict and judgment was 

ro quer', and a writ of error was brought in B. R. and error aſ. 
Bed that the plain? was general, and no mention of F. B. in the 
plaint, ſo there is a variance between the plaint and the declara- 
tion, and for this error the- judgment was reverſed. Skin. 386, 
Mich. 5 W. & M. in B. R. Neath v. Reeves. 


79. Defendant mult not only prove payment without abatement 


or colluſion, as difcharge of bonds, but alſo that there was a real 

debt for which the creditor's oath ſufliceth, or if evidence be given 

that the teſtator acknowledged fo much due by bond that may be 

341 ] allowed, for that would have been good evidence againſt himſelf. 
= Cumb. 352. per Holt Ch. J. Trin. 7 W. 3. Anon. 

80. If an action be brought againſt an adminiſtrator, the plain- 

tiff need not aver in his declaration that adminiſtration was committed 


to the defendant, contra 2 Vent. 84. BRAc TON v. LisTER, et nota 
bene, for per Mather, in an anonymous caſe in C. B. Mich. 98. it 


was held to be ill upon demurrer, but cured by the defendant's 
pleading, whereby he admitted himſelf a lawſul and rightful ad- 


miniſtrator ; per Holt Ch. J. Comb. 465. Hill. 10 W. 3. B. R. 


Sparkes v. Crofts, 

81. Debt fer rent upon a parol leaſe, defendant pleaded ſuch a 
debt upon obligation ultra quod he had no aſſets, for being in equals 
gradu he could nt plead the one againſt the other till judgment or 
payment of the money, but otherwite if one of them be of higher 


nature than the other, and there is no diverſity between debt in the 


realty by ſpecialty, and in realty without ſpecialty as to equality 
of degrees. 12 Mod. 291. Paſch. 11 W. 3. in cafe of Cage v. 
| Acton. | ” | | 
Soar © 3 82. C:venant was brought againſt the adminiſtrator of an aſſignee 
ed, of a term for years, and the declaration againſt him was as afſignee 5 
the leſſee, though he was only the adminiſtrator of the aſſignee, and 
ee adjudged that the action was well brought againſt the admini- 
_— 3.3 3* | N 
8. C. 24. ſtrator by the name of aſſignee. Carth. 5 19. Paſch. 12 W. 3. 


Ju%ged ac B. R. Tilney V. Norris 
Tordingly. ' . 


ingly. 


83. If executor ſuffers judgment to go againſi him by default, it 
is an admiſſion of afjets, and the ſheriff may on the fi. fa. return 
a devaſtavit, 12 Mod. 411. Trin. 12 W. 3. Rook v. Sheriff of 
daliibury. _ | | | 
- 84. In an action againſt an executor or adminiſtrator, if he 


pleads twenty judgments, he confeſſes aflets for above nineteen of 


them; and yet they muſt at their peril plead all the judgments 
in force againſt them, for if they fail in one of them, they ſhall 
uevcr take advantage Gi it, for the creditor thall have judgment 

to 
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to execute when aſſets come, and if the executor plead not all his 
judgments, he loſes the right of preferring them, and may be 
charged in a devaſtevit for thoſe judgments he has omitted to 
plead, of which fee a cale well reported in Hutton; for the 
pleading of the judgment is a protection of the aſſets which you 
have or may have until the judgment be ſatisfied, and if one pleads 
five judgments, and one of them be falſe or fraudulent, you are 
ſaddled with the whole debt. Per Holt Ch. J. and Gould J. 
12 Mod. 196. Trin. 13 W. 3. Atheld v. Parker. | 

85. When an executor pleads to a recognizance, he muff ſet it 


forth to the Court, that the Court may fee whether it be to be 
performed or not, but if it be a debt, they only need ſay that a 


judgment was obtained. againſt him in ſuch a court, if it be in 
any of the courts of Weſtminſter, but if it be in any inferior court, 
they muſt give it juriſdiction, and ſay taliter proceſſum fuit, &c. 
Here the plaintiff had judgment upon the firſt exception ; per 
Holt Ch. J. 12 Mod. 613. Hill. 13 W. 3. B. R. in caſe of In- 
gram v. Foot. | 

86. Adjudged, that where an executor ſuffers judgment to go 
againſt him by default upon the writ of inquiry, he ſhall not give in 
evidence avant of afſets, becauſe he is now eſtopped; for he ought 
to have pleaded plene adminifiravit, er ſpecially nuhat affets he had. 
6 Mod. 308. Mich. 3 Ann. B. R. Treile v. Edwards. 

87. A ſci, fa. quare dampna afſideri non debent, was ſued out 
againſt an adminilratrix upon the new ſtatute for preventing of 
vexaticus ſuits, &'c. upon an interlocutory judgment againſt the inte- 
tate, to this the pleads judgments recovered againſt her upon bonds 
entered into by the inteſtate, and adjudged no plea, becauſe the 
act doth not allow the executor or adminiſtrator to fay any thing 
in bar of the action, more than the teſtator or inteſtate could 
have had when living, which was only in arrelt of judgment, but 
he ſhall not be chargeable with coſts. L. P. R. 43. cites 3 Ann. 
B. R. Smith's caſe, | 

88. In debt againſt an executor for rent incurred after his entry, 
he cannot plead plene adminiſtravit, for that confeſſes miſapplica- 
tion, ſince no other payment out of the profits can be juſtified till 
the rent be anſwered. 1 Salk. 317. pl. 25. Trin. 9 Ann. B. R. 
Buckley v. Pirk. | 

89. An executor cannot plead riens en ſes mains in any cafe but to 
a ſcire facias upon a judgment, for he may commit a devaſtavit by a 
releaſe, though he had never the goods in his hands. Trin. 9 Ann. 


B. R. Peck v. Peck. 


go. Executor promiſed to pay a debt of teſtatam on a certain future 
day, and the action was againit him as executor; but Parker Ch. J. 
held that the naming him executor was ſurpluſage, becauſe it 
appears on the face of the record that the demand was a demand 
upon him upon his / contra. In effect the forbearance is 
the conſideration of this promiſe, becauſe without forbzarance no 
advantage can be taken of this promiſe; cites 1 Salk. 117. Yard 
v. Ellard, and to this opinion the reſt of the Court inclined. Sed 
adjornatur, 10 Mod. 254. Trin. 13 Ann, B. R. Johnſon v. 
Gardiner. 12 
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(Z. a. 7) Replications to Pleas of Judgments, &c. 
good or not good, I 


Sund. 838. Is 1 debt upon bond againſt an executor, who pleaded ſeveral 
A. S. S. O. judgments in bar to the action, ultra quæd he had not aſſets; 
e ee the plaintiff rep/red, that (placitum) prædict' cit minus ſuiliciens to 
Vord placi- bar him, becauſe /ati:faftiom was acknowledged on ſuch an one of the 
rum is no- fudgments, and that all the other ere kept on foot by fraud, and toc 
1 parat eft veriſicare, but did not ſay, per re ardum; and upon de- 
refers to ail murrer to this replication, it was adjudged for the plaintiff, be- 
tne replica - cauſe hoc parat' eſt verificare thall be taken reſpectively, and ſhall 
4 85 be good on a general, though otherwiſe on a ſpecial demurrer, 
and the word placitum 1s not but one bar, viz. all the judgments 


make but one bar, and therefore placitum in the replication an- 


ſwers the whole. Sid. 429. pl. 16. Mich. 21 Car. 2. B. R. Han- 


cock v. Prowt. 


abends. 2 If an executor pleads ſeveral judgments, the plaintiff may reply 


* 7. T-e- 12; „ : . ö Hane 
. „ dAiſtinctiy to each of them, that they qwere obtained by fraud ; or you 


Ackland. may lay, ſeparalia fudicia, Wc. obtent per fraudem, but in the laſt 


5. C. ruled pleading F ene ig found to be a true debt, the plaintiff muſt have 


accorine'y» judgment. Per Twiſden. Mod. 33. pl. 79. Hill. 21 & 22 Car. 2. 


and ſays that 

15 had been B. R. Anon. | 
ſo ruled le- : 
veral times before, The reporter ſays, that this is an anomalous caſe, and againſt the rules of the 
law, which condemns double pleading z but that it has been allowed in this particular caſe ſeve- 
ral times, and cites 8 Rep. 132, 133. Turner's caſe, and 9 Rep. 108. Merial 'I reſham's cafe. 


2 Keb. 591. pl. 11. Trethuny v. Ackland, S. C. ruled accordingly. In aſſumpſit againſt an 5 


execytor, who pleaded a recognizance and ſeveral judgments againſt himſelf, and ſeveral obligations, 
and payment of them all, and that he had fully adminiſtered, &c. The plaintiff may reply to all or ta 
as many of them as he pleaſe ; per Curiam. Lev. 28 1. Hill. 20 & 21 Car. 2. B. R. Jeticries v. Dee. 


3. In debt againſt an executor, he pleaded judgments, and that 
he had not afſets ultra; the plaintiff replied, that the judgments 
| were kept on foot by fraud and coin. The defendant rejoined, 
[ 343 ] that he did not keep them on foot by fraud ; and exception was taken, 
becauſe he did not /ay, the judgments or any of them. Vaugh. Ch. J. 
held the exception good, for the rejoinder is a negative pregnant; 
and judgment per tot. Cur. for the plaintiff” Cart. 221. Paſch. 
23 Car. 2. C. B. Warcupp v. Symonds. 5 
4. Debt againſt an executor upon a bond of his teſtator; the 


defendant pleaded tw judgments had againſt the teſtatar, and tet them 


forth, and that he had not afſets ultra 40 8. towards ſatisfattion. The 
plaintiff replied, that defendant paid fo much upon the firſt judgement, 
and ſo much upen the other, yet kept on foot by fraud and upon de- 
murrer it was inſiſted that the replication was ſo complicated, that 
no diſtinct iſſue could be taken upon it, for the plaintiff put them 
both together, when he alleges they were kept on foot by fraud; 
but the replication was held good, and the plaintiff had judgmeut, 
2 Mod. 36. Paſch. 27 Car. 2. C. B. Maſon v. Stratton. 


5. Debt 
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8. Devi on bend againſt an executor, who pleaded a fudement ob- S. C. cited 


tained againft him upon anther bond of the teſtator, but did not ſay 


prout patet per recordum; then he pleaded ſeveral ther judgments, and 


that plene adminiftravit all the goods of the teſtator preterquam 10 5. 
which was charged with the ſaid judgments, and not ſufficient to ſatisfy 
them; the plaintiff replied proteſtaudo, that all the judgments were 
obtained by fraud, pro placito dicit, that the day of the avrit there was 


no more than IOO. due on l the jitlgments, and that the defendant 


then had ſufficient aſſits to ſatisfy the judgments, and likewiſe the debt 
due to the plaintiff, but that he ſuffered the judgments ta remain: in 
force ta defraud him. Upon a demurrer, it was reſolved that this 
general pleading of aflets to ſatisfy all the judgments, and the 


plaint was good; but becauſe no venue was laid where he had afſets, 


ſo that it was not triable, it was an incurable fault. 3 Lev. 311. 
and 368. Trin. W. & M. in C. B. Knighton v. Moreton. 

6. Debt againſt an adminiſtrator vpor a bill penal of the inteflate, 
&c. the defendant pleaded in bar ſeveral judgments obtained againſt hin 
as adminiftrator upon bends of the inteſtate amounting to 1151. and that 
he bad fully adminiſtered preterguam 10 l. which was not ſuſicient to 


diſcharge the ſaid judgments. The plaintiff lied and confeſſed tbe 


binds ; but that at the time of the judgments obtained, there was but 
48 J. 10s. due on the faid bonds, and ſhews to whom, and that it 
was more than was really due for all the debts and damages on the 
aid puiigments, aud that it would be accepted in full diſcharge theresf, 
and that the defendant had afſets ultra the ſaid 481. 108. to ſatisfy 
the plaintiff's debts; and upon demurrer to this replication it was 
held ill, becauſe nothing was put in ifſue ; for the allegation of 
481. 10s. would be accepted in full diſcharge of the judgments is 
matter which might be given in evidence to prove the fraud ; he 
ſhould have ſaid, that the creditors would have accepted leſs than 
the debts due to them, and that the defendant would not pay it, 
but keep the judgments on foot by fraud. Nelf. Abr. 172. pl. 9. 
cites 1 Lutw. 445. [Mich. 3 Jac. 2.] Bell v. Bolton. © 


(Z. a. 8) Pleadings. Ne unques Executor, Ne un- 


ques adminiſtered as Executor, &c. 


r. Der againſt an adminiſtrator, who ſaid that the writ ought 


to be brought againſt them by the name of executors, though 
they are adminiſtrators, judginent of the writ, becauſe the ſtatute 
gives writ of debt for adminiitrators, and action of debt was main- 


tainable againſt them at common law, therefore the writ was 


awarded good; by which the defendant ſaid that he was not ad- 
miniſtrator; nota. Br. Adminiſtrator, pl. 10. cites 41 E. 3. 2. 

2. In delt againſt executrix, if the defendant ſays, that ſhe is ad- 
muniſtratrix, & e. and did not adminiſter any goods before the letters of 
adminifiration committed to her, there it ſuffices for the other to ſay, 
that ſuch a day and year foe adminiſtered certain goods, &c. without 


ſhewing what goods. Br. Pleadings, pl. 22. cites 19 H. 6. 14. 


2 Contra 


Lutw. 450. 


3447 


8 
* 


— 


— — 
* 


14 
ix 

it 
. 


—— — — Ao Ria he; 


r 


NG 


34+ 


[ 343 ] 


2 Lev. 190. 


Paſch. 29 
Car. Zs. 


B.A. Gran- 


fall be abſque 


Executors. 


3. Contra where ſhe ſays, that ſhe made the funeral aui ſuch 
goeds, and fſhews what, abſque hoc that ſhe adminiſtered other goods 
before the letters committed to her, there the plaintiF ſhall ſay, that 

ſhe adminiſtered ether goods before, and ſhail ſhew what in certain in 
this ſpecial cafe ; contra in the common caſe as above. Ibid, 

4. Debt againſt two as executors, who ſaid, that the ordinary com- 
mitted to them the adminiſtration, becauſe he died inteſtate, and fo 
they ought to be named adminiſtrators, and not executors, judg- 
ment of the writ; the plainti:? taid, that the teſtator made them 
two executors, and died, and they adminittered as executors, and 


pending the writ, the ordinary committed to them the admini- 


{tration, judgment, &c, and the defendants ſaid that he died in- 
teſtate, and the adminiſtration was committed as above, before 


the writ. brought, abſque hoc that it was committed pending 


the writ. Br. Lraverſe per, &c. pl. 89. cites 21 H. 6. 23. | 

Debt againſt three executors, two pleaded fully adminilered, and 
the third ſuid, that the teſtator died inteſtate at B. and the ordinary, 
by his commiſſion, erdained the defendant and two others te receive and 
levy the goods of the deceaſed, and to render account of them to the com- 
miſſary, upon requeſt ; by which the defendant and the two re- 
ceived divers goods, and thereof have fully accounted before the ſaid 
commiſſary, judgment, &c. Per Newton, this is no plea without 
traverſe, no more than if I fay, that the teſtator gave to me, by 
which I took it; this is no plea without traverſe, abſque hoc Hat 
they adminiftered any gecdi of the deceafed as executors of the teſtament 
in other manner, and the other ſaid, that he adminiſtered divers goods 
and chattels at H. as executor. Priſt, &c. and the others e contra, 
and that all was entered for the difficulty of the lay gents, and ſo 
it was. Br. Traverſe per, &c. pl. 91. cites 21 H. 6. 27, 28. 

6. And in debt againſt a feine as executrix, who ſaid, that the baron 
died inteſtate, and ſhe expended certain goods in his ſepulture, abſque hoc 
that the adminiſtered as executrix. Br. Ibid. cites 2 H. 6. 

7. Debt againſt executor, who /aid, that the teſtator died inteſ- 
tate, and the ordinary committed the adminiſtration to J. N. who fold 
fuch gods to the defendant, by which he t55k them, and adminiſtered as 
his proper govds, abſque hoc that he adminiſtered other goods ; and 
by ſome this amounts but to the general iſſue, by which he paſſed 
over, and ſaid, that he delivered io him certain goods and certain ap- 
parel, and ſhewed what, ab/que hoc that he Twas executor, or ad- 
miniſlered as executor, & c. Quære. Br, Dette, pl. 189. cites 
32 H. 6. 6. | | 

8. Where the defendant, in debt againſt him as adminiſtrator, ſays 
that he buried the inteſtate, or was his feme, and tos his neceſſary ap- 
pare!, abſque hoc that he adminiſtered in other manner, this is a 
good traverſe. Br. Traverſe per, &c. pl. 141, cites 37 H. 6. 27,28. 

g. But where wy confeſſes no adminiſtration, there the traver/c 

oc that ſhe adminiſtered. Note the difference. 
Br. Ibid. 2 | 

10. Debt againſt an executrix, who pleaded ſhe never was 

executrix, or ever adminiitered as executrix ; the plaintiff rep/zed, 


that ſhe had admin;fiered as executrix of the ieſlament, &c. priſt. And 
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1 in evidence the defendant ſhewed letters of adininiſiration granted to her 3 Ve Sib- 
2 of the goods of the deceated, by Which he admimnſtered them, and W 
* . that ſhe did net adminiſter before. This ſcems good evidence z for ter impar- 
be adminiſtered as adminiſtrator by authority, and not de fon tort, —_— 
and yet the might have pleaded this matter in abatement of the pA — 
_ | writ, in which {he was named executrix. Quzre. D. 305. b. fration 
0 pl. 61. Mich. 13 & 14 Eliz. Anon. 55 3 
; | : 5 er, abſque 
g- f hoc that ſhe is executrix, or over adminiſtercd as executrix. The Court held this to be a plea only in 
: abatement, and therefore not pleadable as here after imparlance, and gave judgment for the plaintiff. 
m 1 Salk. 266. pl. 4. Mich. 5 W. & M. in B. R. the S. C. of D. 305. pl. 61. cited and 
nd r:lied upon, but the Court held it no plea in bar. | 
ud | 11. The defendant made conu/ance ut ballivus adminiftrateris of 
05 he grantee of a rent, but did not ſbezu the letters of adminiſtratian. 
Oe | The Court agreed that this would have been a good exception, 
ns *but that it being taken after a demurrer, it was relieved by the ſta- 
| i tute of 27 Eliz.. of demurrers. 4 Le. 10 ane run. 
nd 29 Eliz. C. B. in caſe of Ognell v. Underhill, | 
"Js 12. Adminiſtrator durante minore ætate cum teſtamento an- 
nd ncxo, plaintiff did net jet forth, that adniniftration was committed to 
me” tim, but profert hie in curia literas tc/famentarias, without ſaying 
Py | literas adminilrationis ; this was held ill, and not cured bv a ver- 
aid dict. 2 Jo. 193. Paſch. 34 Car. 2. B. R. Lake v. Thacker. 
ut | 13. Action was brought again}? E. as executor of F. S. who pleaded 
4 * be awas not the ſame perſon nomed in the evill (and in truth J. S. 
oat made others executors, and nit H. this upon a demurrer was held 
71 an ill plea, becauſe he might be executir de fon tort, though he be 
Qs not named in the will, and ſo may be chargeable, and therefore he 
ha eught to have pleaded, that he was not executor, nor ever adminiſtered 
0 es executor; and judgment for the plaintiff. 'Sty. 63. Mich. 
23 Car. B. R. Seaman v. Edwards. | 
28 14. If the defendant pleads that the teftater made ane F. S. executor, 
hoc a0 proved the will, &c. he ought to traverſe abſque hoc that he 
was executor, or ever adminiſtered as ſuch, for both may be true, 
5 and yet the defendant liable as EXCCUtOT de fon tort. 2 Mod. 169. 
{2 Hill. 28 & 29 Car, 2. C. B. Singleton v. Bawtrec. 
nd | 
w (Z. a. 9) Pleadings in Actions by or againſt Execu- 
* | : | 
. tors, &c. Where there mult be Monſtrans of the 
tes Teſtament, or Letters of Adminiſtration. 
ays 1. IN raviſhment of award by three executors, the defendant de- 
ap- manded oyer of the teſtament, & non allocatur ; but he 
„ demanded oyer of the writ, and it was granted. Br. Monſtrans, [ 346 J 
8. pl. 29. cites 7 H. 4. 2. 
erſe 2. It is ſaid that an executor who brings an action ſhall ſhew hos WORE 
ce. the teſtament, and teſtament nuncupative under the ſeal of the ordi- 80 8 
nary is ſufficient ; quod nota bene, Br. Monſtrans, pl. 140. cites judges will 
vas 14 H. 6. 72 . aumit 
8 N he execu- 
ed, | tors to ſue for things in action unleſs they ſhew the teſtament duly proved under the ſeal of the ordinary, 
ind lud if proved by ſome of them, the king's courts will allow it, 9 Rep. 38, a. in Henſloc's caſe. 
in | 3- Debt 


346 Exccutors. 
3. Debt by executor ; the defendant imparled, he ſhall not have 
cyer of the tefiament after this by award. Br. Oyer de Records, 
pl. 39. cites 19 H. 6. 7. : . | 
4. And after imparlance the defendant ſhall not have oyer of 
the teſtament, nor of the obligation and condition, and yet he 


, D . 1 * 5 . . 
may plead vatiance between the writ and the obligation after im- 


parlance, for the obligation remains always in court; contra of 


the teſtament. Br. Ibid. cites 38 H. 6. 2. | 

. 4. Debt againſt an executor, who /aid, that the dean of Paul's in 
Ns the London has juriſcliction ordinary in K. and ſhewed by ſpecialty, 
auminiſtra- pleading, how, &c. and that the party died there, and that the dean 
„ was committed the admin iſtration to the defendant, becauſe the party died in- 
commit 2 ö 

to him pend- 72fate, and To ought be to be named adminiſtrator, and not executor ; 
ing the judgment of the writ ; Yelverton prayed oyer of the letters of ad- 


writ, where miniſtration. Portington ſaid, you ſhall not have it; for where 


* 5 - | 
cutor an executor brings an action, he ought to ſhew the teſtament. 


executor 6 ; 
and admini- Br. Monſtrans, pl. 55. cites 21 H. 6. 23. 

„ went 5. But if an adtian be brought againſt tw executors, and they 
executor - 


1 ys that the teffator made them and J. N. executors, who adminiſtered 
the defend- with them, and is alive, not named, &c. judgment of the writ, 
ant fad, there they need not thew the teſtament ; and ſo note a diver/ity 
that the : . . 
aaminiſtra- Where they bring the action, and where the action is brought again/? 
tion was Zhem; and the beſt opinion was, that in the caſe above, the de- 
1 fendant need not ſhew the letters of adminiſtration. Ibid. 

abſque hoc that it was committed pending the writ, and the other e contra. Br. 1bid. 


The defendant need not ſhew the letters of admin; {tration by way of defence. Contra where it is by 


way of action. Br. Adminiſtrators, pl. 34. cites Hill, 21 H. 6. 23. and Paſch. 10 E. 4. 1. 


6. Teſtament and obligation ſhall be ſhewn without demand of 
the other party, but in formedon in remainder the demandant 1s 
not bound to ſhew it, unleſs the tenant demands it; quod nota 
diverſity. Br. Count, pl. 53. cites 36 H. 6. 16. 

8. Treſpaſs of chattels taten; the defendant ju/ified as admin iſtra- 
tor of the goods of J. N. to whom the goods belonged, and was 
not compelled to ſhew the letters of adminiſtration, becauſe it 
was a thing veſted in paſſeſſion and by way of bar ; but if it was by 
way of demand, he and executor ſhall ſhew the letters of admini- 
ſtration and teſtament ; but he who claims a rent-charge or reverſion, 
ſhall ſhew deed, though it be by bar, for he is intitled to the thing 
by the deed, but letters of adminiſiration intitles him to the action only, 
end nt ts the thing. Br. Monſtrans, pl. 118. cites 10 E. 4. 1. 


9. Treſpaſs by an executor of goods carried away in the life of 


the teflator, the plaintiff ſhall not be compelled to ſhew teſtament in 

another term, by the opinion of the Court; and therefore, if the 

* © defendant does not demand oyer of it the firſt term, he has ſur- 
ceaſed his time; contra of letters of adminiſtration ; for there the 

[-347 ] form is quod protert literas ſuas adminiſtrationis, and therefore 


there exception may be taken at any time. But ſee the Old Book 


of Entries, that he ought to ſhew the teſtament alſo, et profert 
literas teſtamentar”, &c. nevertheleſs it appears there, that not- 
withſtanding this, the defendant ſhall not have oyer of it in ano- 
ther term. Br. Monſtrans, pl. 143. cites 16 E. 4. 8. 


I Os Treſpals 


Cu 
meu 
Im 


Br. 


1 


: #- V 
LU as; 


Cite: 
1 
a {i 


Hh 


Plaid 
£00! 
to t! 


fend 
pl. 1 


mut 
Hratot 


cauſe 


. 
ente 


tioni 


Executors. 347 


10. Treſpaſs in an ae brought by adminiſtrator, he ought 
to ſhew the Aten of adminiſtration, Br. Monſtrans, pl. 125. citzs 


ds, | 

| 21 E. 4. | [ 

of 11. $2 where he mJuſlifies as adminiſtrator z per Brian. Br. ift 

he  Monſtrans, pl. 125. cites 21 E. 4. 50. | il 
= 12. Treſpaſs by A. admiuiſtrator of the goods, &c. of J. N. and So of 7 2. 
ec utor. Ibid. 


A » +,» 5 * n | „ 591 ö | 232 1 
of counted of gods taken out of hi, proper p:{ſc/fron, and yet did not pA 
few the letters of adminiſtration, notwithitanding that he named 6E. 4. | om 


* Inmiclt adminiſtrator, by reaſon that it is of his own poſſeſſion. But in an 
| | R's ' | acion ot 

ty, Dr. Monſtrans, pl. 128. cites 22 E. 4. 11, 12. the poſleſ⸗ 
An 5 Bon of the teſtator he ſhall ſhew teſtament; note a dit eh,. hide 
Me 5 - X 4 a 
. 13. $ if exccutor brings ſuch an action, &c. and cornts of a duty 

7 * Sx + nt 8 y 1 Tra: N 
* 7 himclf, W of a bailment mede by Hmſeifſ. Br. Monſtrans, pl. 128. 
5 Cites 22 E. 4. 1 13. | 
1 14. In treſpaſs the plaintiff intitled himſelf by leaſe for years of 

a ſtranger. The defendant ſaid, that before this the leſſor dead 

oy 7% W. N. for years, which term yet continues, and NM. N. made the 


we plaintiff his executor, and died, and he entered as executor, and a 

| good plea without ſhewing the 7e/7armenr, for it fball nat be fhewwn 

ity to the court, out to enable the plaintiff to the action, and now the de- 

1 | ferdant bas admitted it ; quod nota by award. Br. Monſtrans, 
pl. 167. cites 1 H. 7. 18. | 


h 15. He who claims by deviſe need not ſhew tefament ; per 
Fineux Ch. J. Br. Monirans, pl. 172. cites 13 H. 7. 14. and 
by t0 H. 7. 6. | 5 | 
| 16. Afumpyit by execiltor of a promiſe to his teſtutor found for the Noy, 67. 
plaintiff, and judgment; error was aſſigned, becauſe he did t S. O. and 
of eso in court the teftement in the declaration mentioned. It was holden „„ 
1s per tot. Cur. to be matter of ſubſtance ;z for otherwiſe he does not 3 Bulit.223. 
ta intitle himſelf to the action, and the judgment was reverſed. oY Cn 
Cro. E. 551. pl. 1. Paſch. 39 Eliz. B. R. Edwards v. Stapleton. © 5 
Jo | 16. In ſctre focias on judement had by the teftator, he need not ſay Sid. 249. pl. 
—_— in the writ, profert literas teſtamentarias; and Raymond having, . W 
it for want thereof, demurred, it was over-ruled per Cur. on jiles, S. C. 
by reading the record. Keb. 894. pl. 59. Paſch. 17 Car. 2. B. R. 1 
* Vl hit more v. Jaacob. „ wo 4 
25 | f5rm, and ſo it had been adjudged, and then defendant ſhall not have advantage of it on ſuch general 
'g <emurrer ; and judgment fo: the plaintiff. ——— But if judgment had been had by exe utor or admini- 
's *rator it ſeems clear that in ſci. 1a. thereupon it is not requiſite to lay profert in Cur. lite. as, &c. be- 
<auſe it appears by the judgment. Ibid. by the reporter. 5 a 
4 17. In a fer. fa. by an adminiſtrator, on a judgment recovered by the 
inteſtate or by himſelf, he need not ſay, proſert literas adminiſtra- 
5 tionis; for a ſci. fa. is no declaration. 2 Keb. 882. pl. 62. Hill. 
x 23 & 24 Car. 2. B. R. Remington v. Holt. : 
18. When the defendant pleads /efters of adm ration, he need „„ 
. not ſay, hie in curia prolat'. But the plaintiff that intitles himſelf N 
5 tio the action muſt; per Vaughan. Cart. 227. Trin. 23 Car. 2. a ſcire fa- 
5 O. B. Mellor v. Overton. ju 
N zerovered by himſelf, he need not come with 2 profert hic in curia lid teſtom, but where he b. ings it 
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en s judgment recovered by his teftater, he muſt. > Show, 439, pl. 4. Hill, 1 & > J. c 2, B. R. 
Vallct v. French. | | 


19. If an executer brings an adlion as executor, aul ere he need not 
name himfelf executor, he need not plead with a profert in curia of 
the letters teſtamentary. 2 Ld. Raym. Rep. 1215. Mich. 4 Ann, 
in caſe of Wallis v. Lewis. OE 

20. An adminifiratzy brought an action, and did not ſet forth the 
letters of adminifiration ; yet the defendant having pleaded non gt 
Factum inte/lati, that made the declaration god. 8 Mod. 356, cites 
Hill. 1x Geo, in the caſe of Hedley v. Williams. 


(Z. a. 10) Pleadings. What ſhall be ſaid to be an 


Le. Raym. 


Rep. 559. 


S. C. and 
verdiQt give 
en for the 
plaintiff 

at the aſ- 
ſiſes was ſet 
aide, and 
a rule of 


that the 
ectendant 
ſhould have 
is COſts, 
Comyns's 
Rep. 57. pl. 
59. S. C. 
the Court 
held that 
the action 
did not lie 
againſt the 
ſheriff; for 


he had done 


Sis duty; 


for when a judgment is given againſt an executor or adminiftrator, it is given of ali aſſets which he had 


| Admiſſion of Aſſets. 


k. A Brought aclion againſt an adminiſtrator, who, pending that 
A» ſuit, let judgment be had againſt him by B. and did not plead 


that judgment in bar to the firſt action, but ſold the goods of the inteſtale 


to pay B. A. likewiſe got judgment, and brought a fieri facias, on 
which the ſheriff levied part, and as to the reft returned a deva/- 
tavit. In an action brought againſt the ſheriff for a falſe return, 


it was inſiſted for the plaintiff, that the ſuffering judgment by de- 


Court made fault was no confeſſion of aſſets, and that the ſheriſf ought not to 


have returned a devaſtavit, but a nulla bona, and upon that there 
ought to have been a ſcire fieri inquiry; but adjudged, that he 
may return a devaſtavit on the firſt fieri facias, if he will run the 
riſque of its being true or not, and that the inquiry is only for 
his ſafety, that if an executor ſuffers judgment to go by default, or 
confeſſes it, he admits aſſets ; that he might have pleaded the firit 
judgment obtained by B. againſt the action of A. & riens ultra; 
the not having done it, it is an admiſſion of aſſets, to anſwer the 
judgment in this as well as to the firſt action, and he is eſtopped 
to ſay the contrary upon a devaſtavit returned. 1 Salk. 318. 
pl. 14. Mich. 12 W. 3. B. R. Rock v. Leighton. 


at the time of the commencement of the actions, and it an executor or adminiſtrator hath paid off a 


Judgment pendente lite, it cannot oe 


siven in evidence; upon plene adminittzavit pleaded ; for it ouy at 


50 be pleaded ip. 


527. S. C. 
& S. P. 
accordingly 
per Holt 


"= "Of — 


Ji ke pleads 


leveial judg- 


2. If there are three judgments again} the teſtatir, each one for 
207. and the executer has affets but to the value of 201. if he pleads 
theſe three judgments, and one of them is i pleaded, or, upon iſſue 
joined, one of them is found againſt the executor, (though in fact, 
perhaps, he has but 201. which will not be ſufficient to fatisty the 
other two judgments of 291.) yet, by pleading the three, it is an 


nents it isa implicit confeſſion of aſſets for more than the two judgments, and 


£ontetiion 
it ailet: ro 


17171 all, 


therefore in ſuch caſes judgment thall be againſt him for the value 


o the faid judgments ; per Holt Ch. Þ which Gold J. * 
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Ld. Raym. Rep. 678, 679. Trin. 13 W. 3. in caſe of Parker v. and the 
At field. TI | 2 


ſum is only form, and not traverſable. 1 Salk. 31 1. pl. 16. Trin. 13 W. 3. B. R. the third reſolu. 
tion in the caic of Faker v. Atfield. 


(J. a. 11) What Plaintiff muſt do on Plene Admi- L 3491 
niſtravit pleaded. 


i, IF debt againſt exccutors or adrainiſtrators, p!ene adminiſtra- Debt againſt 
vit is no plea, unleſs he ſays the day of the writ purcoafed, quod Me ca 
nota. Br. Aſſets, pl. 7. cites 5 H. 5. 10, 11. e eee 
8 3 niſtravit, 
the plaintiff replied aſſets die exhibitionis bil/z, viz. 23d of O ober, which is the firſt day of Michaelmas 


term; now it appears upon the evidence, that the bill was not filed till after fourtcen days or after in 


that term, nothing which he had in his hands which he had paid within that term to diſcharge cther 
debts of equal nature, before the very day of filing the bil), ſhall be aſſets. Sid. 432. Mich. 21 Car. 2. 
B. R. Man v. Adams. : 


2. Debt againſ three executors of an executor, one pleads a releaſe Fitzh. tit. 
ts his teſtatar ar L. the other pleads that firſt teſtator made their teſ< 1 
tator, and one B. his executers ⁊uh is yet living, and not named in 8 C. oy” 
the writ, and prays judic” de breve ; the third pleads plene admini- 


 ftravit in the ceunty of IV. and fo to iſſue upon all. Here all the 


plcas go to the action, and therefore it was ſaid that the plaintiff 


at his election might try which he would firſt, for if any one were 


found with him he ſhall recover de bonis teſtatoris. But the re- 


leaſe being a perpetual bar between the parties, and to avoid en- 


tanglement, if any of the other iſſues were tried firſt, a niſi prius 
ſhall iſſue to L. to try the ſaid releaſe at the prayer of the defend- 
ant. But if one had pleaded in abatement of the writ, the other 
to the action, the plea in abatement ſhould be firſt tried, for the 
plaintif ought not to recover upon a bad writ. 8 E. 4. 24. a. 
pl. 3. a2 | 

3. Executor adminiſters, and afterwards refuſes in court, and ad- 
miniſtration is granted to J. S. In debt brought againſt the executor 
he pleaded plene adminiſtravit, and gave in evidence that he him/elf 
had paid certain debts, and that all the reſidue of the afſets were reco- 


wered by creditors againſt the ſaid adminiſtrator, and paid by him. 


This is no good evidence to maintain the iſſue; for he to whom 
the adminiſtration is granted is a mere ſtranger, and what he did 
is without warrant, and therefore it is no adminiſtration to prove 
the iſſue. Le. 154, 155. pl. 215. Trin. 32 Eliz. C. B. Haw- 
kins v. Lawſe. | 


4. Debt was brought by original aurit againſt an adminiſtrator in 2 Le. bo. 
pl. S8. S. C. 


in totidem 


of this action he paid ſeveral debts of the inteſtate due by {perialties, verbis. 


and fo he had nat afſets to pay the debt d:manded, 7h54g2 he had of- 


ſets at the day of the teſte of the original. And now the defendant 


appearing, pleaded this ſpecial matter, and concluded, viz. and 


fo nothing remained in his hands; and it was held per Cur. to be 


a good plea. Le. 312. pl. 434. Trin. 22 Eliza, C. B. Corbet's 


caſe. 5 5 
| Ce 2 6A 
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Hob. 127. 
pl. 160, 


7] rin. 


Jac. Warner 
v. Ki: 


8. P. 


accordingly. 


3 Keb. 2 58. 
pl. 2. Hutche 


13 


by. 
held 


infor Vs 


cias againſt his exccutor he pleaded plene adminiſtravit generally. 


Erecutors. 


5. A man may plead plene adminiſtravit ſpecially as debt gj 


execut:r, who pleaded three judgments of 1001. a=picce, and that he 
had ga:d gol. in full /atisfaTion of tas of the judgments, and that 
he hath mt had, c. praterquam the ſaid aol. and 20 l. more, 
which is not ſufnicient to pay the other; whereupon the plaintiff 
demurred, and judgment for the defendant, for it is a pleinm' ad- 
miniſter ſpecial. Hob. 218. pl. 284. Trin. 15 Jac. Kid v. 
Chinely. | | | 

6. In debt againit executors they pleaded that they had fully ad- 
miuiſtered all the goods except a term, which term they had refuſed ; 
and it was adjudged againſt the executor contrary to 21 I. 6. 24. 
Lat. 261. Arg. cites Paſch. 17 Jac. B. R. Manly v. Moody. 

7. Debt is brought againſt an executor, the executor is outlaavel 
pan the faid action of debt; he reverſes the cutiawwry ; the fame 
plaintiff brings a new aftiom agamit him; he pleads plene admini- 
ſtravit ; it is a good replication that he had o//its on the day of the 
firs norit purchaſed ; for the defendant fſh:all not take advantage of 
his own wrong by contempt of the law, if the plaintiff brought 


the faid new wnit in convenient time. Jenk. 300. pl. 77. 17 Jac. 


GC. ih | 

8. Debt againſt an executor; the queſtion was, whether he may 
plead plene adminiſtravit, and give in cvidence a debt in which 
the reftator was indebted to him? or, whether he may plead the 
ſpecial matter, that plea amounting but to the general ifſue ? Ho- 
bart ſaid, if no ſpecial matter may be alleged to the contrary, the de- 


fendant ſball be compelled to plead the general iſſe, and this is good 


diſcretion in the Court, to take away the perplexity of pleading, 
becauſe one plea is as good as the other; to which Winch being 
only preſent agreed, and it was ordered that the defendant here 
plead accordingly. Win. 19. Trin. 19 Jac. Ayleſworth v. Har- 
riſon. | 7 

9. Charitable legacies are to have the priority of other legacies, 
Per North Keeper. Vern. 230. pl. 226, Hill. 1683. Fielding 
v. Bond. | | 

10. In ſcire facias againſt the deſendant as executor he pleads 
fully adminiſtered, to which the plaintiff demurred, becauſe this 
is no plea againſt a judgment had againſt the teſtator, which 
binds the goods, cites Mo. 858. pl. 1178. Harcourt v. Reynan, 


and the executors ſhall not be allowed all charges againſt the 


judgment; but per Cur. the defendant cannot plead better, and 
on payment of inferior debts it is a devaſtavit, and the defendant 
need nat ſhew hw he hath fully adminiſlered, or that he had no aſſets 
then or ſince, and judgment for defendant, but that none prayed 
it. 2 Keb. 736. pl. 32. Mich. 22 Car. 2. Smith v. Rawſon. 

11; In ſcire facias againſt the defendant as adminiſtrator of R. 
the defendant pleads:-plene adminiſtravit, which is ill; and e 
ſhould ſay nothing came to his hands after the death of the te/tator but iſ- 


ſue being thereon, it is well enough. 2 Keb. 762. pl. 32. Hill. 


22 & 23 Car. 2. Lane v. Mer ry weather. | 
12. Judgment againſt the teſtator in debt, and upon a cir? fa 
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It was moved to amend the plea, becauſe the defendant fhiuld have 0 
S. C. but 


Piega. /pectatly. Per IIale Ch. J. the Judgment binds the goods, fx. J. 
and therefore it ſhall be preſumed that the ſame were rightfully held the 
nl iniltered ; and Twiſden ſaid it had been adjudged a good plea is ill 
plea, but let it be amended if the defendant will. 9 m. 230. Mich. e ee 
25 Car. 2. B. R. Bradle) v. Hutchinſon. he hath 

paid, be- 


cauſe there ſhall no other judgment be prefumed, unlefs it be ſhewed that another is paid off 3 but 
by Tilden and Wi'd this plea is good enough, as upon a bond, and it is ſufficient on evidence to 
ſhew payment uf debt of as high a nature; but Mr. Solicitor Jones for the defendant ſaid, the opi- 
nivis had been both way?, and he durſt not venture it being on a ſpecial demurrer, and therefore pray- 


ed leave to amend, and ſhew ſpecially how. 


a Judgment this plea was adjudged naught in B. R. Paſch. 1659. Per Glyn Ch. J. 


13. In debt againſt executor, he pleaded that he hal ne notice 5 
the action till the 27th of March, &c. beer, which day he had fully 
adminiered, &c. The plaintiff demurred, becauſe he did not /ay 
haHhd avas commerant in another « county ; for if he be commorant 
in the ſame county, he mult take notice at his peril. But Vaughan 
Ch. J. was of opinion e 3 and ſaid he had conterred with 
Ld. Ch. J. Hale, who faid that in B. R. they always uſed to have 
expreſs notice, or otherwiſe the party not to be charged for any 
thing adminiſtered after the præcipe. Freem. Rep. 54: pl. 69. 
Mich. 1672. Nightingale v. Lee. 


Raym. 2 30. Marg. ſays, that in a ſcire facias upon 


Ibid, 110. 
112. pl. 
131. S. Co 
argued a- 
gain, and 
Vaughan: 
Ch. |. faid 
that there 
can be no 
difference 
at all as to 
notice he- 
ther the 
party be in 


e fame or another county; only when he is in another county, then it is impoſſib e that the ſheriff 


could ſummon him to give him notice. Sed adjornatur. 3 Keb. 171. pl. 7. 


14. The teflater left a perſonal ęſtute to the value of 2000 l. and 
cwved 5001. on ſpecialties, and 5 ol. more upon ſiniple contract, and 
d! ed of 400 J. in legacies, and made the d-fendant executor du- 
rante minzre ætate of his ſon; the executor paid 1490 J. in diſcharge 
of the ſaid debts and legacies, and acc:mpted with the infant executor 
when he came of age, and upan payment of 971 l. ręſiduum to him, he 
releaſed to him all aftions. Afterwards an action was brought againſt 


5. C. adjornatur. 


1 


him by an executor of one of the creditors of his teſtator, and upon 


pleading plene adminiitravit, the jury found that J. had paid fuch 
and ſuch debts and legacies, and had delivered up all the reſidue 
of the perſonal eſtate of the tcitator to the infant executor when 
he came of age; it was objected by Atkins J. that this verdict 
did not maintain the plea of plene adminiſtravit; for that cannot 
be pleaded unleſs all debts, &c. are diſcharged as far as the aſſets 
will reach, whereas here the reſiduum is delivered over, and that 
is liable to the payment of this debt which is yet undiſcharged; 

but the three juſtices held, that howſoever he diſchargas himſelt 
of the teſtator's eſtate, he may plead this plea, and that it is his 
lateſt plea. Mod. 174. pl. 10. Paſch. 26 Car. 2. C. B. Brook- 


ing v. Jennings. 


15. On a ſcire facias againſt the executors of the plaintiff i in re- 
plevin to know why he ſhonld not have execution of ret' haben 
adjudged on verdict againſt the te/tator ; the defendant pleaded fully 
adminiſtered all but one cow ; to which the plaintiff demurred. And 
by Rainsford and Wild, his cow being in cuſtadia legis 1s in his 


bands, and ſo aſſets ; and if an averia clongata be returned, a writ 


SE 3 of 


.: | Erecutors. 


of withernam ſhall be de bonis W rie and if the ſheriff return 
the teſtator had no goods, on a ſcire facias with a fieri facias, 
there remains no remedy, but as on devaſtavit ; and judgment for 
the plaintiff niſi. 3 Keb. 463. pl. 40. Paſch. 27 Car. 2. B. R. 
Green v. Sutcliffe. 

16. Aſſumpſit againſt an executor, who pleaded ſeveral bende 
ow:ng by the teftator nct ſatisfied, and that plene adminiſtravit all the 


goods which tbe te//ator bad at the time of his death, preter quam bona, 


Oc. ad valentiam 101. Upon demurrer to this plea it was ad- 
judged ill, becauſe the plea relates to the time when it was plead- 
ed; and if iffue had been joined upon it, the defendant might 
give in evidence at the trial, that after the writ brought, and de⸗ 
fore the plea pleaded, he had paid debts upon contract without 
ſuit; and for want of the intervenient clauſe, er quod ipſe nulla ha- 
bet Bona wel catalla teſiatoris, vel haout die impetrations brevis pred” 
wel err poftea, Hraterquam goods and chattels to the value of 
10 l. which or: nt | ficient to ſatisfy the debts due on the bends with 
which they icand charged, and this would have made the plea 
good, but as the pleading 15, the plaintiff had no remedy but to 
demur, and therciore judgment was given for the plaintiff. 
3 Lev. 28. Mich. 33 Car. 2. C. B. Heblet v. Framingham. 
2 Keb. 218. 17. Adjudged upon demurrer that plene adminiſtravit is no 
gouee — good plea in an action of debt brought againſt an executor or ad- 
murrer was miniſtrator in the debet and detinet as for rent. Sid. 334. pl. 19. 
decauſe de Paſch. 19 Car. 2. B. R. Auſtin v. liller. | 


Ts charged 
in reſveQ of perception of the profits, but if it were in the detinct only it were a good plea, which the 
Court agreed, ang; ug ment for the plainti fi. 


18. Caſe, &ec. againſt an executor upon plene adminiſtravit 
pleaded ; Holt Ch. J. declared, that the plaintiff muſt prove his 
debt, or eife be ſhall recover but a penny damages though there be 
aſſete, becauſe this plea only admits the debt, but not the quan- 

| tum; that all ſeparate debts mentioned in the inventory ſhall be ac- 
( 352) colnted aſſets in the executor's hands; for it is as much as to ſay 
that they may be had on am unleſs a demand and refuſa] is 
proved. 1 Salk. 296. pl. . Trin. 5 W. & M. in B. R. Shel- 

ley's s Cale. 

19. Upon a plene adminiſtravit Holt ſaid if an inventory be 


produced where there is one particular of good and bad debts, the de- 


fendants ſhall be charged with the whole, becauſe he doth not 
diſtinguiſh them, unleſs he can diſcharge any part of it by ſpecial 
evidence, Comb. 342. 7 W. 3. B. R. Anon. 

20. At Guildhall, upon plene adminiſtravit the queſtion was, 
if the defendant ſhall be allowed the payment of a quarters rent ac- 
crued due within four or five days aſter the death of the inteſtate, he 
having received all the profit of the land till within ſuch a ſmall 
wtime ? It was objected that this was not a debt due tempore vitz 
of the inteitate, 1nd therefore it not being his debt it ought not 
to be allowed to be paid out of his eſtate. On the other ſide it 
was ſaid, that it will be hard that an executor or adminiſtrator 
ſhall pay a rcut out of his own eſtate veg the inteſtate, &c. had 

received 
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received all the profits, except for two or three days; and Holt 


r 3 
= Ch. J. ſeemed to incline, that if this was a term continuing after 
15, | ne 
"Ho the death of the inteſtate, that the adminiſtrator ſhall be allowed 
R for the rent; ot herabiſe if it be determined by his death. Skin. 649, 650. 
pl. 8. Trin. 8 W. 3. B. R. Mitchel v. Meeſe, | 
10 21. In debt by huſband and wife againſt an executor who 
. pleaded plene adminiſtravit; and upon iſſue it was proved, that 
5 the executor had diſcharged a debtor of the inteſtate cut of Ludgate, 
"a taking a bond from him for the debt, and it appeared that he was 
. {0 extreme poor that he was downright ftarving ; yet the debt was 
* judged affets in executor's hands. 12 Mod. 346. Mich. 
5 11 W. 3» ; 
c 
a 22. It was moved to plead double on aſſiumpſit and plene admi- Cafes of 
2 niftravit, which was denicd by the Court, no affidavit being pro- Pract, in 
; duced that defendant had fully adininiſtered. N S. 
4 y adiminiſtered. Notes in C. B. 234. S. C. f 
: lich. 8 G h hy Her 
11 Mich. 8 Geo. 2. Heathfield v. Allen, that the mo» 
. N tio 
3 granted. See the note at the po . 
ea | | | | 
to 23. On motion to plead double, „dit ad diem and riens per de- Caſes of 
iff, ſcent, it was objected that an affidavit of the fact as to riens per Prack. in 
leſ ht to be produced from the hei e 33 
deſcent ought to be produced from the heir as from an executor S. C, and 
no or adminiſtrator in a plene adminiſtravit, and the objection was fays that the 
TE held good. No rule. Notes ia C. B. 234. Mich. 8 Geo. 2, mA IN 
19. The Burgeſſes of Wiſbech v. Frier. 1 | Mad. 27. 
: | The report» 
er adds a note, that atkdavit muſt be made by the executor or adminiſtrator, that he hath fully admi- 
the niſtered, and by the heir that he hes nothing by deſcent, before motion. 
vit 7 . | = 
* (Z. a. 12) Pleadings by Executors or Adminiſtra- 
be tors. Fraudulent. 
an- | 
ac- 3 Dor was brought againſt an executor who p/aded a former 
ſay | recovery againſt him for 2001. and that execution ifſued : and 
J 15 pleaded alſo another judgment had againſt him fer 100 l. ab/que hoc that 
ile be had afſits to ſatisfy that execution of 200 J. This was adjudged a 
_ ood plea, and the plaintiff muſt reply, that he had aſſets in his C3333 
be hands ultra the 2001, and ultra the 1001. for before thoſe are : 
den fatisfied, the plaintiff was not intitled to his debt. Cited by 
not Vaughan Ch. J. Vaugh. 105. as 19 E. 4. 12. b. | 
cial 2. In debt againſt the defendant as executor, he pleaded plene ad- de E. 5. 
mini t : the ji 4 that his wi . pl. 16. Wil- 
nniftravit the /ury found that his wife was exectutrix, and that "bes 
as, to deceive his creditors, made a gift of the goods before marriage, but Walon. 
es fill kept them in her poſſeſſion ; and afterwards married the defendant, Were 
he end died, and that he had fo much of the goods as are ſufficient ts ſatiſ- _ W ng 
nall to the creditors ; adjudged for the plaintiff, becauſe the defendant, , Fer 
ite by pleading plene adminiſtravit, had confeſſed himſelf to be ex 
not cutor, and therefore is chargeable ; for the property of the goods 
» it did not paſs out of the wife by the grant, it being made by fraud. 
ator Mo. 396. pl. 518. Hill. 37 Eliz. Watſon's caſe. | 
had ; | C C 4 3. A, 
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$ Rep. 132. 3. A. brought del? on a bond of 1001, againſt B. and others ad- 
C. B. Tar. miniſtrators of C. The defendants pleaded in bar divers former re- 
ner's caſe, Ccoverres againſt them in debt, and that they had net aſſets præterquam 
2 6 0 bona & catalla que nm attingunt ad val;ren of the ſaid debts reco— 
rence, S. C. Vered. The plaintiff rep/zed," that the defendants ſince the recoveries 
adjucged, did pay part of the debts in ful! fati;/a7ion, wherewith they held 

themtelves content, and offered to acknowledge ſatisfaction, but 

the defendants did refuſe to agree to that, to the defrauding of the 


plaintiff; and adjudged that the plaintiff ſhould recover; ſor an 


executor ought to execute his office truly. Bridgm. 80. cites 


8 Rep. Turner's cafe. | 
oRep. 108. 4. In an action of debt againſt an adminiſtratrix who pleaded 
11 fatutes, and further that foe had not ſufficient, & c. the plaintiff re- 
E. Tre. plied, that for one of the ſtatutes a le} er Jum TAS accepted in ati. 
am's caſe, faction, and as to the other, that it was tor performance of cove- 
of ke ne nants, and that none was broken; and the defendant demurred ; 
cordingly, and adjudged for the plaintiff, and that the general averment of pay- 
Ibid. 11 ment and acceptance, and that the ſtatute was for performance of co- 
enden venants was goed, becauſe the plaintiff was a ſtranger thereto, 
Brownl, Bridgm. $0, 81. cites 9 Rep. 108. 
ISI. . 
Brokeby and Vaux v. Tieſham, S. C. 


8. If judement were had againſt an executor by covin, the plain- 

tiff may zraver/e generally ; but ſuppoſe that the judgments were 

bad upon goed cauſe, and after comes an agreement as to pay fo much a 

month in ſatisfaction, and in the mean time 10 keep the judgment on foct, 

in this caſe the keeping the judgment on foot is traverſable, and 

the payment 1s but inducement, and matter of inducement ſhall 

never be traverſable; per Doderidge J. Lat. 111. Hill. 1 Car. 

| Beaumont's caſe... | 

8. C. cited 6. Debt againſt an executor upon an obligation. The defendant 
1 pleads ſeveral judgments ultra quod he had not affets. The plaintitf 
in CB. replies that thoſe judgments were kept on faat by fraud. "The defend- 
and affirmed ant rejains, that the ſaid ſeveral judgments were not ligt on foot by 


on a writ of fraud, and doth net ſay, nor either of them ; and it is poſlible, that 


error in 


B. R. if one only be kept on foot by fraud it may cheat the plaintiff of 
Show. E his debt; and for this cauſe judgment was given for the plaintift. 
S. Co cit , a : r . 

. a Freem. Rep. 121. pl. 141. Trin. 1673. Waterhouſe v. Sy- 
Ibid. 290. monds. | | 
Holt Ch. I. 


mentions the exception in that caſe for nat ſaying nec cor” alig', and ſaid, he thought that hard enough, 


10 in a general iſſue you mult ſay nec cor alig', but in a ſpecial bar you need not; for if falſe in part 
IT 1. 1 in all. : 


7. Debt upon bord againſt an adminiſtrator, who pleaded a 
judgment againſt his inteſtate in Hillary term, 26 Car. 2. and 
that he had not aſſets ultra, &c. The plaintiff replied, that an ac- 

{ 354 ] tion was then brought againſt he inteflate, but that he died before 
judgment, and that it awas obtained after his death, and kept on foot by 
fraud. The defendant traverſed the fraud, but did not anſwer _ 
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death of the inteflate ; and upon a demurrer it was inſiſted for the 


plaintiff, that the judgment was ill, and that he being a ſtranger 


to it could neither bring error or deceit, and had no'other ways to 
avoid it but by plea, and the Court held that the plaintif mig ht 
avid the judgement without writ error, eſpecially in this caſe, where 
:t is not only erronecus but vaid. 2 Mod. 308. Trin. 30 Car.2. C. B. 
Randal's caſe. | 

8. Indebitatus aſſumpſit againſt an executor, who pleaded ſeve- 
ral judgments, &c. and that he had not aſiets ultra. The plaintiff 
replied particularly to each judgment, and averred that they were kept 
on fort oy fraud. The detendant in his rejoinder put all the judg- 
ments together, and faid that they avere nt kept on foot by fraud ; 
and upon a demurrer the queſtion vas, whether he ſhould not 
have made ſeveral rejoinders to all the judgments particularly, and 
not have put them altogether ? but per Cur, the plaintiff need 
only aver in his replication that ſeparalia judicia preditta are hept on 
2 by fraud, and then this rejoinder had been good likewiſe. 
4 Mod. 63. Mich. 3 W. & M. in B. R. Beak v. Kent. 


ſcgaralla prædicta were kept on foot by fraud. 


Carth. 195. 8. C. and the Court he'd 


354 


Show. 289. 
S. C. and by 
Holt Ch. J. 
the plai itt 
need not 
aver fraud 
do every one, 
if to any, it 
is enough 
to avoid 
their bar, 

or he might 
generaily 
have ſald 
that judicia 
the rejoinder 


evo, becauie the traverie was that all or any of the judgments were kept on toot by zraud; and if il- 
{uc had been joined that all were kept on foot by fraud, and it had been tound that one alone had been, 
this iſſue had been found for the plaintitt, becauſe the plea was falſe in part, and therefore the whole 
is talle, and confequentiy this general form of pleading could be no diſedvantage to the plaintiff, (as is 


pretended 3) for he might have taken iſſue that all were continued by fraud, or elſe he might have 


_ 


lingled cut one of the judgments, and taken iſſue upon that alone. The plaintif? ſecing the opinion of 


the Court, prayed leave to diſcontinue, which was granted, 


* 


9. If there is a fraud in the pleading of judgments or ſpecialties 
the executor's u mut be taken on the frau'! ; for. if you reply a 


compoſition made, and that yet the judgment is continued b 


fraud, ft: it is the fraud that is traverfable; and F one pleads ter 


juilenieute, and one of them is by fraud, he has confeſſed aſſets at leaft to 


the full vale of the judgment. 12 Mod. 528. Gould J. cited DEAL 
v. GILESTON, and WORKHOUSE v. SIMON, and faid it had been 
held in C. B. that a traverſe of the compoſition had been well. 

10. Debt upon u bond againit an admin;frat:r who pleaded ſe- 
vera! judgments, and nihil ultra 51, The plaintilt replied, as to one 
juciement there was but fo much due, which the creditor was willing to 
accept in full, and that the defendant by fraud deferred the payment of 
that inoney, and kept the judgment on foot to defraud the creditors, and 
replied the ſame thing as to anther judgment, and demurred as to the 


ret. The defendant rejoined, that as to one judgment it wvas net kept 


en fort by fraud, Wc. and as to another no offets ultra ſo much, and fo 
4 the 3d, and as to the reſt he joined in demurrer ; adjudged, if it 
appears that the debtee was willing to take leſs than is recovered, 
this is evidence of fraud, but if it is ſhewed that the adminiſtrator 
had not aſſets to pay that ſum, it is no fraud, and that the con- 
cluſion of the replication with hoc paratus eſt verificare as to eve- 
ry judgment is well enough, but a general concluſion to all had 
been better, 1 Salk. 311. pl. 16. Trin. 13 W. 3. B. R. the 4th 
and 6th reſolution in caſe of Parker v. Atfield, 


Ld. Raym. 
Rep. 678. 
S. C. ad- 

judged. 
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Executors. 


Pleadings. In what Caſes he muſt name 


(Z] a. 13) 


himſelf, or be named Executor or Adminiſtrator. 


1. 3 by one executor ; the defendant ſaid that there is another 
alive; judgment of the writ , the plaintiff ſaid that he is diss 
charged of the adminiſtration and never adminiſtered, and yet the writ 
was abated, becauſe he may adminter when he pleaſes, Br. Execu- 
torg pl. 27. cites 41 E. 3. 22. 
2. Debt agcin/? adminiſtratirs ; it was agreed that if the defend- 
ant ſays that the party made him and anther executor who proved the 
teſtament, judgment of the writ brought againſt him as adminiitra- 


tor, and the plaintiff ſays that he died inteſtate, priſt, and the de- 
fendant evould have etopped him by the teſtament proved under the ſeal 


of the ordinary: & non ullecatun. Br, Adminiſtrator, pl, 11. cites 
44 E. 3. 16. | | 

3. An executor who refuſes and takes adminiflraticn before the or- 
dinary, Sali be impleaded as adminiſtrator, but executor in right and 


executor de fon tort demeſne ſhall nat be impleaded as adminiſtrator, 


but as executor jn pain of abatement of the writ, Br, Admini- 


ſtrator, pl. 15. cites 50 E. 3. 9. 


So if the one 
aſſigns au- 
Gitors, &. 
the action 
of debt up- 
on the ac- 
count ſhall 
de in the 
names of 
roth by the 


4. If executor brings raviſpment of ward of a raviſhment in time 
ef teſtator, he ſhall be named executor in this action; contra of 
g taking out of his caun poſſeſſion, there he need not be named execu- 
tor. Br. Executor, pl. 122. cites 7 H. 4. 2. 

8. Executors aſſign auditors ta the bailiff, and he is found in ar- 
rearages, and they brought debt nat naming them executors, and count- 
ed Hou he awas in arrearages to the teflatir who made them executors, 
and they aſſigned auditors ; the writ abated per Cur. becauſe they 
are not named executors in the writ; and this exception ſhall be 
pleaded to the writ; quod nota, Br. Executor, pl. 12. cites 
9 H. 6. 11. | 


name of executors ; for this thing, viz. the debt, was never in their poſſeſſion. Per Keble, Br. Exe - 
$3507, pl. 101. Citts 2 H. 7. 15e | 8 


S. P. Ibid. 
pl. 13. cites 
9 H. 6. 44. 


8. P. 


and iſſue 


thereupon. 
Br. Ex<cu- 
tors, pl. 69. 
cites 19 H. 
6. 21. for 
he ſha!l not 
be named 
unlei: te 
adminiſters, 
—5. P. 
I>Did, pl. 8%. 
cites 9 E. 


+8. p. 


Id. pl. 13. cite: II. 6. 44.— 8. P. in account by executors, to waich the plaintiff (aid, that 


6. Debt againſt executor, he ſaid that the teflator made him and 


J. S. his executors, who adminiſtered and is alive, &c. not named, 
judgment of the writ; and the plaintiff faid that he made the de- 
erdant executor, abſque hac that he made . N. executor, and ill; by 
which he /d ut ſupra, ab/que hoc that he made both executors ; and 
the other e contra; note a diverſity; for where it is brought * again? 
executor, it is no plea to ſay that there is another executor alive 7 
he does not ſay that he has adminiſtered ; but where it is brought + by 
executor it is 4 good plea to ſay that there is another executor alive, 
though he docs not ſay that he has adminiſtered ; for if the one ad- 
miniiters, the aCtion ſhall be brought in the name of him and of all 
the others; but the action ſhall not be brought againſt him who 
does not adminiſter; note a diverſity, Br. Executor, pl. 20. 


cites 33 H. 6. 38. 


alter 


tor, 
uni- 


lime 
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Executors. „ 3888 
after this the teſtator made the plaintiff his ſole executor at B. in the county of M. &e. To which the 
defendant ſaid, that the truth 1s, that he made the plaintiff his ſole executor, but after this he made 
the plainziff and the other his executors, abſque hoc that he made the plaintiff his ſole executor after 
this, &c- and at lat he was compelled to thew at a day in this term in his rejoinder, that ſuch a day 
he made both his executors, abſque hoc that he made the plaintitF his ſole executor after this day; quod 
nota. Br. Executor, pl. 21. cites 33 H. 6. 44. | 

* So where four are made executors, and the one, or all except one, refuſe before the ordinary, and 
theone proves the teſtament, in debt by him he and all the others ſhall be named; for the teſtator can» 
not die teſtate and inteſtate z per all the juſtices except Danby. Ibid. pl. 24. cites 35 H. 6. 35, 36. 
8. P. Ibid. pl. 69. cites 19 H, 6. 31. S. P. Ipid. pl. 88. cites 9 E. 3. 12. 314. but 
ſhould be 9 E. 4. 12. S. P. if there are 20 executors, and one only proves the teſtament, they may 
proceed jointly or be ſevered if the others will not ſuc, Ibid. pl. 117. Cites 21 E. 4. 24. per tot. Cure 


* [ 356] 


7. Debt againſt a feme executrix of the teſtament of her huſband ; 
the defendant demanded judgment of the zurit; for the baron died in- 
teſtate, and the ordinary committed the adminiſtration to her, and ſo 
ought to be named adminiſtratrix, and not executrix; judgment 


of the writ; the plaintiff demanded oyer of them; and ſhe ſbeaued 


the letters, which would that the ordinary ordain the feme collector ad 
petend* levand” colligend” et exigend” omnia bona, catalla et debita de- 
functi, & illa venditioni exponend', et denarios inde ad manus ordina- 
ru ſalbend', & c. ac plenum inventorium inde conficiend”, & c. debitoreſ- 
gue acquietandi, &Cc. potęſtatem committimus, Per Fairfax, it appears 
that ſhe is not intire adminiſtrator, therefore the avrit is ged. Per 
Brian Ch. J. debt does not lie againſt a particular adminiſtratriæ, as 
where the adminiſtration is committed of all things which ſounds 
in action, debt lies not, bt again/? ſuch who has adminiſtration om- 
num bonorum & catalla defunf, Qc. by which, anſwer ; quod no- 
ta. Br. Adminiſtrator, pl. 24. cites 16 E. 4. 1, 2. 

8. If a feme be executrix and takes baron, and after fhe delivers 
money to J. S. and her baron dies, and he brings a writ of account, 
and does not name herſelf executrix, and yet well; becauſe it was a 
thing which was once in her poſſeſſion; per Keble. Br. Execu- 
tor, pl. 101. cites 2 H. 7. 15. 

9. In debt by adminiſtrators or againſt them, all ſhall be named, But 
in debt againſt executors it ſuffices to name thoſe who adminiſter, 
but in debt by executers all ſhall be named, and in debt againft one 
as heir he ſhall be named heir, and it {hall be debet and detinet. 
Br. Dette, pl. 183. cites the Regiſter. | 

10. If goods are taken out of the poſſeſſion of one executor where there 
are ſeveral executors, he alone may maintain an action, and that 
without naming himſelf executor. Went. Off. Ex. 104. 

11. In detinue for goids delivered to and detained by teftater, and 
now detained by executor, he need not be named executor; for he 
ſhall not anſwer damages for his teſtator's detaining. Went. Off. 
Ex. 192, 193- | 
12. Debt againſt an executor, who pleaded that J. S. is co-executor Sid. 242+ 


. * "&. . k . 0 * _ . — A 3 pl. 3. S. C. 
with him not named in the writ ; judgment of the writ; but des Toda 


not aver that the other had adminiſtered. Upon which the plaintiff that defend- 


demurred, and the plea was adjudged ill; for although when an 2 re ſpon- 
Sat ouncre 


executor ſues, the defendant may plead another executor not Keb. 
named without ſhewing that the other has adminiſtered, for he 865. pl. 10. 
may not know whether he has adminiſtered or not; yet when an Swillow v. 
* , Emerion, 
executor is ſued, if he plead another executor not named, he 5, C. 44. 
. ; Ougut 
8 


„ 


b e I * 
<4 444 [nota 
8 : 2 
F * 


_ Erecutors, 


. ovght moreover to ſay that he has adminiſtered; for this lies in 
wis knowledge. 1 Lev. 161. Paſch. 17 Car. 2. B. R. Swallow 
v. Emberſon. | 


C357] (Z. a. 14) Bond to the Ordinary; and in what 
Caſes Executor muſt account in the Spiritual 


Court. 


1. A After many legacies deviſes the reſidue of all his goods to one 


, Taylar, and mates Trott his execute and dies. Trott afte 4 
accounts before the ordina; "Ys &c. and pays the reſidue ts Taylor, and 
thereupon hos an acquittance from the ſaid Taylor. Trait dies, and 
Taylor ſues his executer in the court of requejls to account de nyv9. 
The executor pleads the acquittance, and the plaintiff thereupon de- 
murred. Cook Attorney General prays a prohibition, and the 
Court ſaid that an executor ſhall not be compelled to account in 
any Court, although the court of conſcience; but by the Court it 
was agreed, that an executor of an executor may be ſued for a 
legacy given by the firſt teſtator. Noy, 3. Hill, 2 Jac. B. R. 
Taylor v. Trott. | . 

Hob 83. 2. The Court ſeemed that the ordinary cannot take an chligation 


+ Roan of the adminiſtrator, that after the debts and legacies paid he will dij= 


Slawney's 


caſe, S. C. tribute the reſidue of the goods at the appointment of the ordinary. 


2 S. P. Mo. 864, pl. 1191. Hill. 13 Jac. Slawney v. Elbridge. 


held clearly. 
Lev. 233. Hill. 19 & 20 Car. 2. B. R. Hughs v. Hughs, refolved that bonds taken by the 


eccleſiaſtical court to oblige the adminiſtrator to diſtcibution are void. But ſee itat, 22 & 23 Car. 2. 
cap. 10. infra, pl. 7. | | 


As to the 3. An admin rar is ſued in the ſpiritual court to make an ac- 


— 5 noo coung, and a prohibi tion was denied; but otherwiſe it had been if 


which on an to make a diviſian of the * Noy, 24. Mich. 15 Jac. Novun- 


n tague v. Clerk. ; 


ordered by 
the delegates, a prohibition was granted. Noy, 24. Took's cafe. Ibid. cites Paſch. 16 Jac, 


C. B. Lanch v. Roſſe, where a prohibition was granted as to making a diviſion, but otherwile as to 
rendering an account. Ins 


Ibid. fays, 4. But if an executor be ſued in the ſpiritual court to account, 
* -— a prohibition will be granted, Noy, 28. Mich. 15 Jac. Sparrow 
8. gives V. Norfolk. | | 


power to 
the ordinary, but not for accoonts by executors, 


3 The ordinary has no power to hold plea to try payment or 
not payment, or to adminiſter an interrogatory to a witneſs, but 
ought to accept the account as it is; for the creditors may ſue for 
their debts at the common law, and then payment or not pay- 
ment ſhall be well tried, and there one witneſs will ſullice. 
Noy, 78. Bellamy v. Alden. 

6. 1 he /piruual court try plene adminiſtravit per teſtes; but if they 


refuſe ſuch proof as is allowable at common law in diſcharge 6g 
the 
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any time after ſball come to the hands er pofefſion of the faid A. B. or 


Erecutors, 
3 Bulſt. 315. Mich. 1 Car. B. R. 


the party, a prohibition will go. 
Dickes v. Brown. 

7 22 & 23 Car. 2. cap. 10. ,. 1. 
judges, having power te exmmit adminiſtration, hall, 1pon their granting 
adi, Traticn of inteſtates goods, tate hen with ſureties, two Or more, 
in the name of the 6. dinary, with this condition, viz, the conditicn A 
* this obligation is ſuch, that if the within beunden A. B. admini/trat: 
of all and ng ngulan the geocle, chattelt, and credits of C. D. dece- ed, 
22 nale, or cauſe to be made, a true and perfect inventory of all and 
fingular the goods, chattels, and credits of * ſuid dece bell, which have 
er ball come 25 the hands, poſſeſſion, or knowledge of him the ſaid A. B. 
or into the hands and 500 ron of any other perſon or as” ans for him ; 

and the ſame fo made ds exiibit, er cauſe ta be exhibited, into the reg wiftry 
i court, at or before the day of . next e- young : and 
the [ me goods, chattels, and credits, and all ether the pods, chattels, 
and credits of the ſaid deceaſed, at the time of his death, auhich at 


into the hands and pſſi//15n of any other perſon or perſons for him, a9 
well and truly adminiſter acco1 ding to law ; and further do make, or 
caitſe to be made, a Me and juſt account of his faid adminjtration, at 
ar before the day of 
ads, chattels, and credits, ahich ſhall be found remaining upon the 
ald adminiſtrators account, the ſame being firſt examined and all;wed 
| 75 by the judge or judges for the time being, of the ſaid court, ſhall de- 

aud pay unto ſuch perſon or perſons reſpeAl vely, as the ſaid judge 
er judge „ by his or their decree or ſentence, purſuant to the true intent 
4 meaning of this act, ſhall limit and appoint ; and if it ſhall hereafter 
appear that any laſt will and teſiamert was made by the ſaid deceaſed, 
end the executor or executors therein named do exhibit the ſaine iuto the 
aid court, making requeſt to have it all;aved and approved accordingly, 
if the faid A. B. within bounden, being thereunto required, ds render 
and deliver the ſaid letters of adminiſtration ( "NO of ſuch 
tframent being firſt had and made in the faid court ; then this obli- 
ation to be void and of none effect, or clje is remain in „ full force and 


& 
tue. 


All ord; 1aries and eccleſtaſti. 1d 


ard all the reſt and re efic due of the ſaid 
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Vince the 
it atute of 
22. La" 
an admini- 
ſtrator by 
Viitue of 
the obliga- 
tion entered 
into by him 
to the ordi- 
nary, on 
taking let- 
ters of ad- 
miniſtra- 
tion, is 
baund to 
give in his 
account in 
the ſpiritue 
al Court 
without be- 
ing cited; 
and a per- 
lon intitled 
to diſtribu- 
tion by that 
ſtatute may 
ſue the ad- 
miniſtrator 
for an ac- 
COUNT, AS CR 
legatee 
might have 
done befare 
that ſtatute, 
for the next 
of kin is a 
legatee by 
the ſtatute, 
and as a 
ſtatute le- 
gates ſhall 
have tae 
lame reme- 
dy as the 


other legatees might before the ſtatute ; but a debtor cannot ſe the adminiftration bond for non pay. 
ment of a debt to him, or a devaſtavit committed by the aiminiſtrator. 1 Salk. 315. pl. 14. Hill. 


6 Ann, B. R. Canterbury ( Archbiſhop) v. Wills. 


11 Mod. 145. Canterbury ( Archbiſhop) v. 


Wilet, S. C. and by Holt Ch. J- an executor is bound to account, but a creditor muſt take the ac- 

count as the executor has made it upon oath; but it a legatee comes he may unravel the account, be- 
cauſe it is the only court for him to ſue in, and therefore he is not bound by that account; but if the 
executor will pay him his legacy, then he cannot compei him to exhibit an 1 inventory, or to account, be- 


cauſe he has the end of his ſuit; and cites Raym. 470. 


H. was bound in a bond according to tne ſtatute 22 & 22 Car, 2. cap. 10. that C. the adminiſtra- 
tor ſhould bring in a full inventory, and a diſtribution was decreed by the commiſſary and judge of the 
court in Sudbury in Suffolk to ſeveral of the inteſtate's rela ions, Which the adminiſtrator would not 


comply with, and therefore was excommunicated. 


The defendant craved oyer of the bond, and plead- 


ed that there was an account given in, and iflue joined that there was no ſuch account, and puis darrein 
continuance he comes and offers a plea of a releaſe. Exception was taken; for if it ſhoul4 be in the 
commifſary's power to releaſe this bond, the ſtatute would be of no force. And per Powell J. the docs 
tor has not done well in giving this releaſe, and it is a breach of truſt; gquire quid inde venit. Holt's 


Rep. 660. pl. 7. Hill. 7 Ann. Butler v. Hammond, 


g. The widow in the ſpiritual court ſet up a procurator for her 


children, the infants, and gets her account paſſed, and each child's 
| proportion 


358 Executors. 


proportion aſcertained, and d:fribution decreed, and on giving : 
new ſecurity got the old ſccurity diſcharged ; the court of an- Ar 
cory, without regard had to the proceedings of the ſpiritual court, 3 
decreed an account of the whole eſtate. 2 Vern. 47. pl. 45. K 
Paſch. 1688. Bitlell & Ux' v. Axtel & al'. Cc 
9. A perſon who had a deb? due to him from the inte/ate by ſimple 3 
contract, but more than fix years were elapſed, was adjudged to be a 
creditor within the ſtatute 1 Jac. 2. cap. 17. for it is a debt, though 
barrable by pleading the ſtatute of limitations; and therefore a th 
prohibition was denied. Ld. Raym. Rep. 232. Trin. 9 W. z. wy 
| Wainford v. Barker. | th 
[ 359 ] 11. The ſpiritual court may try the iſſue of plene adminiſtravit ; th 
but if they over-rule this plea, or refuſe to give precedency to 3 
6 


debts of a higher nature, and to vary from the common law, they 
ſnall be prohibited. Cumb. 189. Paſch. 4 W. & M. in B. R. 
Lady Winchelſea v. Nichols. | 


whole = hall excuſe himſelf of damages by it. P. 13 Car. B. R. between 


rate, and 
therefore it CHAFFE AND KELLAND, and others; per Cur, that the pleas 


35 2 3 ſhall be returned. But quzre. } 
1 * 
os utor ſnall bind the eftate of the teſtator, Arg. and judgment accordingly, 10 Mod. 324. in caſe of 


Baldwin v. Church. ; | 
Entry fer difleiſin; two executors prayed to be received to ſave their term by the {tatute of Glouceſ- 9 


tee, and after the one made default; and per Rede Ch. J. it ſhall not be the default of both; for that 


— 


5 
; 


1Silk. 299% 12. The ordinary cannst compel an executor to give ſecurity. Per C01 
— — Holt Ch. J. Ld. Raym. Rep. 363. Mich. 10 W. 3. in cate of the 
Rep. 337. King V. Raines. ba; 
In a note | ane 
there cites S. C. from the author's MS, report thereof, herein it is obſerved, that the ſpiritual court the 
has ſometimes refuſed to grant the probate of a will to an executor who has been reputed a peifon of ny 1 
ſubtance, and abſconded tor debt, until he ſhould give ſecurity for a due adminiſtration of the aſſets, 
under pretence that the legacies, which were conſidetable, were in danger of being loſt ; and that they anc 
might as well reject an executor where he declines giving ſuch ſecurity, as where he refules to take the vol: 
oath of due adminiftration, which is the common practice. But the court of B. R. has in ſuch caſe cite 
. iuforced the granting of the probate by a peremptory mandamus. 1 
1 13. One by will gives an annuity out, of his perſonal eſtate ; if the and 
4 executor has miſbehaved himſelf, the Court will order part of the cha 
* perſanal gate ts be ſet aſide to fecure this aunuity. 2 Wins. 's Rep. 163. ver. 
24 Trin. 1723. Balteu v. Earnley. a | reft 
: 14. Adminiſtratim is granted, and ane adminifiration bond is taken tha] 
A upon the granting it ; another adminiſtration band in a farther pe- vere 
A naliy cannot afterwards be taken. Barnard, Chan. Rep. 24. Paſch. {hal 
. 740. in the caſe of Havers v. Havers. ordi 
If . * who 
„ 6 a . : cuto 
4 Fol. 99. (A. b) What Acts or Pleas of one ſhall bind his ; 
; 1 : . p ba 
1 g Companion. * 
1 | : 5 f ſequ 
4 Each execu- [I. IN an action upon the cafe againſt. four executors, h a gavit 
A tor has by promiſe made by the teflator, if one executor acknowledges the 
A _ „ action, and the other three plead nom afſumpſit, their plea ſhall be re- 
YH and power Ceived, becauſe the plea of that execut;r which is beſ? for the teſtator 
* over the all be received; but the executor who acknowledges the action 
2 


witch i« moſt beneficial tor the teſtator thall be taken. Br. Executor, pl. 94. cites 21 f. 7. 2 1 50 
| | 0 
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' ſhall maintain the releaſe for the advantage of the teſtator. Ibid, 
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As where they plead two pleas, the plea which is moſt for the benefit of the teſtator ſha!! be taken and 
firſt tried. Ibid. And where they plead a rejeale, and the one makes default aſter, the other 
5. F. But per Kirgſmill J. atter 
they have joined in ple, the default of the one is the default or both. But Brooke: fays, the ſaying of 
Rede ſeems to be law. And he who relinquiiked would have furrendered and was not ſuffered; tor the 
Court has no warrant but to record his default; the reaſon te2ms to be inaſmuch as he is a6 party te 
the IR Br. Reiceit, pl. 79. cites S. "Ws Br. 9 pl. 63. cites 8. C. 


* there are ſever af executcis, and the cone releaſes the debt, 
this is a bar W N ail; and therefore, where there are four exc- 
cutors, and action 1s brought againſt one of them, and he admits 
the writ and confeſſes the action, this ſhall bind all the goods of 
the deceaſed, and payment by one cxecutor ſhall be good for all. { 360 3 
Per Jenny. Br. Executors, pl. 88. cites 9 E. 3. 12. 314. but it 
ſhould be g E. 4. 12. 

3. The "hows it ſeems of a receipt by the ene executor, &c. Ibid. 

4. Gift of a chattel by an executor, or his releaſe without his 
companion is good. Br. Done, pl. 46. cites 24 E. 3. 31. 

5. A feme and J. N. were executors, and the 'feme took V. S. to 
baron, and the executors had land and goods of a ſtranger in execution, 
and J. N. the other executor g- -anted their intereſt in the executicn to 
the baron, and after the baron granted it to a ffranger, and after the 


baron and feme, becauſe ſhe was executrix, granted it over to 


another man, and the firſt grant of J. N. good, and the ſecond 
void; for gift of an executor is good. Br. Executors, pl. 130. 
Cites 24 E. 3. 31. 

6. Account by tæuo executors; the one was ſummened and ſevered, Br. Scire 
and the other ſued forth till the de efendant was outlawed, and ſued F —_ hy 
charter of pardon, and ſhewed acquittance of the executor who WAS ſe- 8 = 
vered, and the other executor ſaid, that the teſtator had deviſed all the 
reſt of his goods after his debts and exequies paid; judgment it he 
ſhall be barred by the acquittance of his companion who was je- 
vered ; per Finch. you ihall be barred by his acquittance, and 
{hall be without remedy, unleſs by account againit him before tlie 
ordinary; and after ſcire tacias was ſued againſt the feme, at 
whole ſuit he was outlawed ;. for the one exec utor was a feme; 
and ſo note, that the acquittance is admitted good. Br. 3 


| - _ cutor, pl. 37. cites 48 E. 3. 14, 15. 


But where ue executors are, and the one re uſes before the or- The releaſe 
F 1 * 
a he ſhall not be named with his companion; * by con- „ 8 
UICY IS 4 
ſequence his releaſe ſhall not bar; per Wich. quod tot. Bur ne- aa 
gavit. Br. Executors, pl. 37. cites 48 E. 3. 14, 15. one of them 
proves che 
teſtament. Br. Executors, pl. 117. Cites 21 E. 4. 24. 


8. Treſpaſs by A. and B. F certain gazds taken, the defendant 
aid that cue C. was p:fſeſſed, and made one of the plaintiffs and one D. 
his executors, and died; avhich D. rel-1/cd to him all 42 ns perf? _ ; 
and by the opinion of the Court a goud plea, and yet the plaint 
brought the action as de bonis proprus, &c. Br. T: reipats, pl. 12. 
cites 3 H. 6. 54. 

9. Two executcrs recover a debt of their teſtator's, and the che 
prayed to have The betly in exec _ and the E fraved fieri facias ; 
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execution ſhall be awarded of the body; for this is 4% for the ef. * 
tatzr ; per Cotteſmore. Br. Executors, pl. 125. cites 7 II. 6. 6. <« 
10. Debt againſt tec executors, and the one appeared, and the 1 


Plointiſf counted upon an obligation of the teſfatir, and the executor con- 
fteffed the actian, and judgment was given of the debt and damages 


againſt ail the executors of the good of the deceaſed. Br. Executor, al 
pl. 16. cites 28 H. 6. 3. But 19 H. 6. it was ſaid, that it was + 
adjudzed by Newton and Paſton, and their compamons, that the 
Plaintiff foall recover the debt and damages againſt all the executors if _ 
the goods of the decenſid, and if they have nothing of the goods of the pa 
deceaſed, then againſt him, who actusguledged, of his proper gods. tit 
But, by the reporter, the damages fer his exon time foal be , bis cu 
: proper goods. Ibid. . ſid 
11. Subpcena was ſued, becauſe t4v9 vere executors, and the ene 98 
releaſed, without the aſent of his companion, tne debt of the teftater, At 
where the will could not be performed by reafon theres, as ſurmiſed, 
& c. and the ſubpœna was ſued againſt him who releaſed, and him the 
who accepted the relcaſe. Fineux ſaid, this is not remediable ; 4 
for each executor has the entire power. But the Chancellor ſaid, ſet 
L361 J none ſhall go away from the Chancery without remedy; and th: re- un 


fore the one executor ſhall not releaſe alone, and made ſeveral | 


grand reaſons for conſcience, and ſaid that he would take remedy pe: 
in confcience. Br. Conſcience, pl. 7. cites 4 H. 7. 4. | of 
12. Note, per Keble, where fue executors are, and the one only af 
has the poſſeſſion of the goods, and a man takes them from him, and he in 
brought treſpaſs, and the defendant pleaded the releaſe of the other exe- are 
cutor, this is a good plea for the plaintiff had not poſſcſſion to = 
him alone, but in right of both executors, and therefore the reſt 
releaſe of the other is a good bar. Br. Executor, pl. 177. citcs ſau! 
16 H. 7. 5, 6. | of 
13. After ſummens and ſpverance, the executor that is ſummoned this 
and ſevered is yet party, for he may releaſe the ſuit ; per Bendloes. hat} 
Hal. 51. pl. 17. 5 Eliz. : rec 
14. Two cxecutors brought action of debt. The one vas fu. g0⁰ 
moned and fevered, yet he may releaſe before judgment ; but after judg- one, 
ment he cannot acknowledge ſatisfaction, becauſe he is not privy 2 
to the judgment; and yet his releaſe before judgment thall be a not 
bar, notwithſtanding the ſeverance. D. 319. b. pl. 15. Mich. 000 
14 & 15 Eliz. Anon. 8 | 2 
The caſe 15. One executor ſhall not be charged by the devaſiavit made nitr 
6 dye by the other; for the act of one executor ſhall charge the other and 
defendants no further than the goods of the teitator in his hands amount to, plain 
as executors but not to charge him of his own goods. Cro. E. 318. pl. 5. that 
they pleated Mich. 36 Eliz. B. R. Hargthorp v. Milforth. was | 
ully admi- ; 
riftered, and 16. Where they ſhall be charged of the goods of the teſtator, coul 
ſo nothing the nonſuit, releaſe, or other act of one ſhall bind the other; but 8 Ca 
"io it not, if they ſhall be charged de bonis proprus cites 11 H. 4. 69. 24 
was feund Where both do be the god, execution ſhall be againſt both, of and 
that the de. their proper goods. Cro. E. 318. pl. 5. Paſch. 36 Eliz. B. R. was 
1 Hargthorp v. Milforth. 5 : | Sher 
mother were made executors, and that A. had adminiſtered and waſted the goods to the value of ö. 
an that the defendants had no: gοα of the teſtator but to the value of 161, and that A. was ___ I 
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was the opinion of the Court, that one executor ſhould not be charged by the devaſtavit made by his 
companion; ; and the Court held clear, that the judgment ſhould be of the Whole debt, but the exe cu- 
tion ee be only of the 161. which was found in the defendant's hands. — . C. cited Bares s 
Notes in C. B. 318, 319. Paſch. 8 Geo. 2. incaſe of Champnes v. Browne. 


If there be two executors, and one diſſents, yet the act 
of the other ſhall be good. Toth. 15 1. cites Feb. 39 Eliz. Bacon 
v. Bell. 

19. Two executors made partition of ſpecialties of their teſtator, 
and afterwards one releaſes to the debtor a bond, which by the 
partition belongs to the other, the debtor having notice of the par- 
tition; yet Ld. Keeper Egerton would not relieve the other exe- 
cutor. But if the releaſe had been procured by covin, for a leſs con- 
ſideration than the debt really was, the debtor ſhould ſatisfy the 
overplus. Mo. 620. pl. 846. Mich. 42 & 43 Eliz. in Canc. 
Anon. 

20. Though by one co-executor's grant of his part of a term 
the whole paſſes, yet one may demiſe or grant the moiety of the 
land for the whole term, and fo may the other, and fo they may 

ſettle in truſtees for them a moicty for cach, either in 1 ſeveral or 
undivided. Went. Off. Ex. 99. 

21. The miſ-doing of the one ſhall not charge the reſt, as both ap- 
pears by the Book of Entries (fol. 3 20.), and was alſo held in time 
of H. 7. (Kelw. 23.) and of this opinion were the judges, in the 
caſe of WALTER v. SUTTON, in C. B. and ſhortly after in B. R. 
in caſe of HAN K FORD v. METTORD, though neither of the caſes [3621 
are printed. Went. Off. Ex. 161. 

22. The poſſeſſion of one executor is the poſſeſſion of all the 
reſt; ſo as if one appearing to a ſuit, and the other making de- 
fault i in whote hands all the goods be which are not adminiſtered 
if, Tay, here he that appears pleads that he hath nothing in His . 
this ſhall be found againſt him; for 2vhbat/zever any of the co-executors 
hath, he alſo hath, and is in his poſſiſſiaun;, and ſo thall the creditor 
recover, and have judgment to be ſatisfied out of the teſtator's 
goods, as in his hands, And therefore, it goods be taken fron 
one, all may maintain an action oi treſpaſs thereupon ; for the 
{feffron of one 15 the paſſeſſiam fl. But the poſſeſſion of one ſhall 
not be fo the poſſethon of all as to charge the other's own 
goods. Went. Off. Ex. 99, 100. 

23. In an action of debt againſt two executors, and plene admi- 
aiſtravit pleaded, an inventory had been exhibited by one of them, 
and 1t was hoiden, the other ſhall not be obliged by it, but the 
plaintiſi ought to prove that he hath hes. adminiitered, and 
that goods came to his hands, and fo give him a charge, becauſe he 
was but executor here of his own wrong, and becauſe the plaintiff 
could not prove this, he was nonſuited. Clayt. 106. pl. 170. 

8 Car. before Whitfield J. Ireland's caſe, 

24. Where there are two truſtees of a leaſe, or two executors, Bridgm. 15. 
ard one wWaſteth the goods, the other ſhall not be charged, unleſs be ” 
was a co-e&or. Toth. 152, 153. cites Trin. 9 Car. Townley v. with che 

525 153 9 . Y V. with the 


Sherborne. | concurtence 
of ſeveral 
judges aſſiſtants. Toth, 181. cites Trin. or Mich. 7 Car. Downes v. Witeman. 


Vol. Xl. Dad - 25. In 
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25. In caſe of joint-executors, none is chargeable for more than 
comes to his hands ſeverally; but yet in that caſe, if, by agreement 
among themſelves, one be to receive and intermeddle with ſuch a 
part — the eſtate, and another with ſuch a part, each of them. will 
be chargeable for the whole ; becauſe the receipts of each are pur- 


ſuant to the agreement made between both. Per Hale Ch. B. 


Hard. 314. pl. 5. Mich. 14 Car. 2. in Scacc. 

26. Though at law one executor is not anſwerable for the de- 
vaſtavit of the other, yet in the eccleſiaſtical courts, and by tir 
law, if an executor proves the will, they will charge him, though 
he intermeddles no further than to pay the legacies ; but quzre, 
if that is not only where there is a failer of bringing in an inver- 
tory. Ch. Caſes, 201. Paſch. 22 Car. 2. Vanbrugh v. Cock and 
2 mma 

The queſ- . Executors who all join in a ſale ſhall all be charged, though one 


tion was, 
where exe - only receiver the money, and he afterwards became inſolvent. Secus 


1 join of truſtees. Chan. Prec. 173. pl. 144. Mich. * R decreed by 
a _— Lord Keeper. Aplyn v. Brewer. 

anſwerable for the receipts of each other? Ld. Keeper doubted, and would confider of it. 2 Vern. 504. 
pl. 453» Trin. 1705. in the cafe of Feilows v. Owen. Ibid. 51 5. pl. 464. S. C. Mich. 1708. 
decreed that they ſhould not; but that upon payment of the money received by the one into court he 
ſhould be indemnitied. 2 Vern. 570. pl. 516. Hill. 1706. S. P. Murrell v. Cox and Pitt, in 
which caſe the executors divided the money on ſale of ſtock in the Eaft India n. decreed ac - 
carding!y at the © hs and on appeal athrmed by the Ld, Keeper. | 


28. Two executors Join in an acquittance, but one only receives the 
money, both are chargeable for it to the creditors; but the actual 
receiver only to legatces. 1 Salk. 318. in Canc. 12 Ann. Church- 

| hilly. Hopſon. 
[ 363 ] 29. One of the executors was a banker of great credit, and 


caſhier to many monied perſons, and the other executor having 


received 800 J. of the teſtator's money paid it into his co-executor the 
banker's hands, and who was the perſon with whom the teſtator in- 
 trufled his money in his life-time 3 for which reaſon Ld. C. Har- 
court thought that the other executor ought not to be charged 
with that 500 l. he having only truſted him whom the teſtator 
himſelf in his life-time intruſted, and whom at his death he made 


one of his executors. Wms. 's Rep. 241. Mich. 1713. Churchill v. 


Lady Hobſon. | 
30. A. deviſes a legacy of 200 J. to B. payable at 15, and in the in- 
terim to be put out by executors, and deviſed other legacies, and the 
ſurplus of his real and perſonal eftate to C. and D. whom he made exc- 
eutors. D. being an infant, C. proved the will alone. B. being 15 
applied to C. for the legacy, for which C. paid B. interęſt. E. guar- 
dian to D. the infant executor ſettled accounts with C. relating to 
A.'s eſtate, and left 100 l. in C. s hands to pay B. and received in- 
tereſt after for the ſhare of D. s ſurplus. C. became a bankrup). 
B. came into the commiſſion and proved the 200 l. legacy as a deli, 
and received her dividend. The guardian for D. came in, &c. and 
received = 8 for the — belonging to D. left in C.“ 
hands. bill by B. againſt C. and D. fur the legacy, it Twas de- 
creed Res B. "foe have ſatisfaizn againſt D. out of A.'s flate come 


— 
4 
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han to his hands, er what D. or his guardian received for intereſt of the | 
. ſurplus or the dividend. 2 Ld. Raym. Rep. 1320, 1321, 1322. 

& Mich. 1 Geo. in caſe of Spendlove v. Aldrich & al. 
will 31. Any or either of the executors, though they are only in 
. truſt, may receive and give diſcharges for money before probate, eſ- 
. pecially when (as appeared in the principal caſe) they afterwards 
voy the will, and ſo were executors ab initio. Agreed. Abr. 
1 qu. Caſes, 319. Hill. 1729. Auſten v. Executors of Sir William 
keir Dodwell. | | | 
ugh 32. Three adminiſtrators appointed a receiver, who received a ſum 
ere, of —_— for their uſe, and divided to each adminiſtrator one third 
ven- part. Two of the adminiſtrators afteravards failed. The queſtion 
and was, upon a point reſerved at niſi prius, whether the third admi- 
| niſtrator was liable for the whole ſum, or for his own third part 
"ROWE only, to a new adminiſtrator ? Per Cur. the defendant is reſpon- 
wy fible for that third part only which he received, and not for a de- 
1 by vaſtavit committed by his co-adminiſtrator, F payment had been 
5 made to a wrong perſon, the caſe had been otherawiſe ; but here the 
oY money was properly paid. Defendant is not concerned how his 
1705. co- adminiſtrators diſpoſe of their parts. The three are equally 
art ho entruſted. Barnes's Notes in C. B. 318, 319. Paſch. 8 Geo. 2. 
2 Champney v. Browne. | 
. the (A. b. 2) Joint-Executors ; Inter ſe. 
tu | | = 
rch- Remedy for one againſt the other. And Pleadings. 
and I. AN executor ſhall not have an account againſt his companion. The one 
ving Noy, 78. in cafe of Bellamy v. Alden, cites 13 E. 3. 250; force 
4 the Executor, 91. | | eco. 
in- : | Chancery. 
Har- Per Serjeant Maynard. Sid. 33. pl, 13. Hill. 12 & 13 Car. 2. in Canc. Aprice v. Flower. But the 
ge 4 reporter lays, quæte tamen. . 
ator | 
we 2. Releaſe to one executor ſhall ſerve for all. Br. Dette, pl. 65. [ 364 ] 
ill v. cites 11 H. 4. 83. 
3. If one executor be Paſſed of goods of the teflator, and the other 
3 executor takes them from him, the other has no remedy by any ac- 
N tion. Br. Executor, pl. 98. cites 39 H. 6. 27. 
"wil 4. In treſpaſs; per Brian Ch. J. where a termor deviſes his term, 
915 the deviſee cannot enter after his death without livery of the 
3 executor; by which he /aid, that the deuiſor made the plaintiff and 
2 to this defendant his executors, by which he entered ; and per tot. Cur. 
* = ny enter and hold in ſeveralty. Br. Deviſe, pl. 24. cites 
rup?. O E. 4. 9. | . 
65% $5- Treſpaſs by A. againſt B. who ſaid that W. was poſſefſed of the An execa- 
and good, and made the plaintiff and defendant his executors, and died, by *** ce whom 
=> which he took the goods, & c. Judgment fi actio. The plaintiff ſaid, de gad of 
de- that the teftator willed by his teflament, that ꝛußhen all the debts and the teftator 
come legacies were paid, the plaintiff uld have the re/t of the goods which * * 
* Dd a " _  - -. remained, qdleppah 


Executors. 
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„ f crave remained, and that they had paid ſuch debts and legacies, and 
have gan ſhewed to whom, &cc. which were all the debts and legacies, 4d 
his compa- Ide geods in the action were the reſidue which remained, by wvhich the 
9 4 * : plaintiff took them, and was poſſeſſed till the defendant took them ; by 
io Which the de efendant ſaid, that ſuch a legacy and ſuch a debt is yet due, 
takes them, and not paid, atb/que hoc, that the debts and legacies alleged by the 
_ = Plaintiſt were all the debts and legacies, &c. and the iftue fornd for 
rafs again e Plaintiſf, and per Cur. the traverſe was well taken, and ſhall 
him. Br. come of his part who took it, and not of the other part, and with- 
N cout the traverſe the plea is not good; for he has not confeſſed and 
bite g n. avoided it, and therefore he ought to traverſe. Br. Traverſe per, &c. 
7. s. pl. 187. cites 6 H. 7 7. Fo 

6. Co-executors cannot make partition f the goods between them, 


Fl. 146. Fin, Law, 8vo. 168. cites 17 H. 8. 22. 21 H. 7. 29. 


"IJ cites 
27 H. S. 22, —— Br. Executor, pl. 7. S. P. cites 27 H. 8. 21, 22. 


14. Nor of a term . years, for they are not like joint leſſecs, 
where each has but a motety in intercſt, though he has poſſeſſion 


of, or though the whole; whereas each co-executor has the 


whole, and there are ns parts or moieties, becauſe c-executors. Went, 
Off. Ex. 98, 99. 

7. Note per Cur. that the ene executær cannot give any of the 1 

ef the teſtator to another. Br. Executor, pl. 7. cites 27 H. 8. 21, 22. 

8. And the ene dies, the other who ſurvives hall have 7 72 

azainſt the executor of him who died, er againſt him awho has the pe 


Nen of them ; quod nota. Ibid. 
9. If I make my debtor and anther executor, and debtor dies, the 


other executor ſhall have debt againſt the executors of debtor, be- 


cauſe the action was only in ſuſpence, and not extinct, and fo is 
revived ; per Keble; Arg. Keilw. 122. b. pl. 75. | 

ro. Demurrer, pretending one executor cannot ſue anther, was 
ever-ruled, becauſe the matter is mere teſtamentary. Toth. 137. 
cites 20 Eliz. Crocker v. Hamden. 

11. A. the plaintiff's brother deviſed goods 10 his tus ſons, to be 
delivered at their full age, and made the plaintiff and defendant exe- 
cutters; 100 l. of the goods came to the plaintiff's hands, and 2500. 
came to the defendant's hands. The plaintiſt's bill is, that in re- 
ſpect of the truſt and joint- charge which may ſurvive, Mat the 
Plaintiſf and defendant may each be bound te the other to pay the chil- 
dren their portions in their hands at their full age; and if cither 
plaintiff or defendant die before, then the executor ſhall pay that 
which was in the teſtator's hands to the ſurvivor, which this Court 

7 365 ] thought in conſcience to be meet, becauſe the defendant by an- 
ſwer confeſſes the truſt and receipt af 2501. Therefore a ſubpœna 
is awarded ugainſt the defendant, to ſhew cauſe w hy it ſhould not 
be decreed. Cary's we 112, 113. Cites 21 & 22 Eliz. Cotton 

V. Cauſton. 

1 2. One cannot of gu a term to the oller, becauſe he was poſſeſſed 

of the whole term before. Cro, E. 347. pl. 19. Mich. 36 & 37 


Eliz. B. R. Panne! r. Egnu, 
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13. One executor may ſue another in this court, though not at 
ſaw. Toth. 150. cites 1585 5. Allen v. Story, and 39 Eliz. 
Okely v. Barnard. 

15. One cannot give or release bis ntere/t to the other; but it 
will be void, and the releator ſhall {till have as much as his re- 
leſſee; becauſe each had the whole before, and therefore it was 
held long ſince, that by ſuch releaſe of his part of a debt, or by 
grant of his part of teſtator's goods, all was diſcharged or paſſed, 


| becauſe each had the whole, and there are ns parts or maeties le- 


taveen executors, Went. Off. Ex. 99. 

16. So, and for the ſame reaſon, the one cannot make a leaſe to 
the other of any part, for he had the whole. Went. Off. Ex. 99. 

17. A. and B. are joint executors, and the reſiduum deviſed to Fin. Rep. 
them. A. dies. The adminiſtrator of A. ſues B. for an account, 2 wg 
which was decreed (but to the diffatisfaction of the Bar). "@ Bly ee en 


Caſes, 239. Mich. 26 Car. 2. Cox v. Quantock. on the pray- 


er ot coun- 


fel to the Ld. Keeper to reverſe his decree, he directed that ſeveral judges be attended with this order. 


and to certify their opinions, who were ſeverally attended, but gave no opinion; whereupon the Ld. 
Keeper, upon conſidering the matter again, ordered the bill to be "diſmiſſed, but without coſts, 
2 Freem. Rep. 140. pl. 178. Cox v. Queerlock, S. C. decreed ; but ſays that upon a rehearing 
the Ld, Keeper took the aſſiſtance ot Ld. Ch. J. North, and three other judges, who were of opinion 


that it was againſt the common law in the point of ſurvivorſhip, and would introduce a iclief in equity 


againft ail ſurvivorſhips in caſe of jointenaney; Having no other circumſtances in the caſe, and ſo that 
cecree was reverſed. The reporter adds a nota, that this was reverſed chiefly on this ground, that debis 
may arie ſeven years after, and to the eſtate ſhould ſurvive for the poſſibility of advantage to the credi- 
tors. Equ. Abr. 242. (C) pl. 1. S. C. abridged from Chan. Caſes, 239. But the author 


(Mr. Foley as is ſtrongly ſuppoſed) makes a quzre in the margin; for that the reſolutions fince have 


been otherwiſe in equity; and it ſeems well ſettled, that the ſurvivor thall have the whole by law; as 
here a man deviſed goods to A. and B. and the executor aſſented to the legacy, and A. died, and his 
executor ſued in the ſpiritual court for A.'s ſhare, there being no ſurvivorſhip in ſuch caſe, by the ec- 
cleſiaſtical law z whereupon B. ſued a prohibition, and declared ; and upon demurrer and argument, it 
was adjudged the prohibition ſhould ſtand z for by the aſſent of the executor, the intereſt was veſted in 
the legatces, and became a chattel in them, governable by the rules of the common law. Mich. 
29 Car. 2, between Baſtard and Stukely. 2 Lev. 209. and ſays, fee 1 Lev. 164. 2 Je. 161. 130. 


18. A co-executor was decreed to perform an azward 12 years 
after the award made, and though the other co-executor made no 
demand in all that time; but tranſactions were between them. 
. Rep. 384. Trin. 30 Car. 2. Sweet v. Hole. 
They are to be conſidered as jointenants where ſurvivor- „„ 
g all take place, as well in caſes of chattels as in caſes of in- 2t cho 
heritance. Equ. Abr. 243- pl. 3. Trin. 1729. at the Rolls. on time 


: taken to 
Cray v. Willis. * 
the caſe, and citing moſt of the authorities both out of the civil and common law. Equ. Abr. 243. 
Fl. 4. Trin. 1730. in the caſe of Hunt v. Berkley. 


But if teftator deviſes ty one of his executors the refiduum after ſuch debts and legacies paid, there 
after payment ſuch executor may take the goods and maintain treſpaſs againſt the other C0-executor If 
he takes them from him, and conſequently detinue for keeping or detaining them. But this is as le- 
gatce, his own allent pertecting the legacy. Went. Off. Ex. 99. 
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(A. b. 3) What one may do without the other. 


And where one is an Infant. 


Pr. 2 5 De AT ſhall be brought by one executor only, chere there are 

— 8. 1 three executors, and the plaintiff only ſold the goods of the 
teſlator for a certain fum ; for it is of his own contract only; 6 
of deb? due ta the tęſtator, all ought to join. Br. Dette, pl. 81. 
cites 38 E. 3. g. | 

Br. Con- 2. If one executor will releaſe a debt without the conſent of 

= his co-partner, whereby the vill cannot be performed, the releaſor 


5. — and the releaſce ſhall be ordered therefore in Chancery; by the 
Chancellor againſt the opinion of Fincux. Cary's Rep. 20. citcs 
4H. 7. 4. | ; ; 


Co. Lit. 3. 21 F. 8. cap. 4. , 1. Where part of the executors of any perſan 


4 ee making a will of lands to be fold by his executors, refuſe to take upon 
the letter them the acmin:flration, all bargains and ſales of ſuch lands, made 6y 


of the law ſuch only of the executors that accept ſuch adminiſtration, ſball be as 
2 Hectual as if all the executors had joined in the making of the bargain 
ecutors have and ſale. IN ; 

a power to S. 2. Provided that this act ſhall not give power to any executors 
7 pd I bargain or put to ſale any hereditaments, otherwife than by the com- 
| beneficial mom law. 
B it is ; 

by conttruQion extended where lands are deviſed to executors to be ſold. Vet in neither of 
thoſe caſes, albeit one retuſes, can the other make ſale to him that refuſed, becauſe he is party 2d 
privy to the laſt will, and remains executor ftill, But Ld. Coke ſays, that his advice to them that 
make ſuch deviſes by will is to make it as certain as they can, as that the ſale be made by his eze- 
cutors, or the ſurvivors or ſu vi vor of them, if his meaning be ſo, or by ſuch or ſo many of them ay 
take upon them the probate of the will or the like. And it is better to give them an authority than an 
eftate, urleſs his meaning is that they ſhowd take the profits of his lands in the mean time, and then 
it is neceſſary that he devifeth, that the mean profits till the ſale ſhall be aſſets in their hands; for other- 
wiſe they ſhall not be fo. 


A. ſeiſed of the manor of D, devifed the ſame to J. S. and three others, and their heirs, to the in- 


tent the deviſees ſhould ſell it for the beſt profit, and convert the money to the performance of his wi/l, 
and makes tnem his executors, and dies. One of them refuſes to ſell, but the other three ſell, living 
the fourth. Adjudzed that the ſale was good by the three, either by the common law or by the ſtatute 
21 H. 8. and the making them his zecutors is as much as if he had deviſed that the executors ſhould 
ſell, and in ſuch caſe the ſale by the three wittout the fourth is good. Cro. E. 80. pl. 43. Mich. 
259 & 30 Eliz. Bonefant Vo Greenfield. Le. 60. pl. 78. 8. ©. God b. 77. pl. 92. 
5. C. adj ornatur. | < 


4. Three executers, one an infant, they mult ſue. by attorney, 

becauſe they make all but one perſon, and ſue in auter droit. 

Cro. E. 378. in a nota in pl. 28. Hil. 37 Eliz. C. B. in the caſe 

of Rutland (Counteſs) v. Rutland (Counteſs) ſays, it was reſolved 

that it was good. | C 

| 3-475. 5. There were two executors, and the one of them gave a bond 
4 1 due to teſtator, to a creditor of his own, in payment of his own 
ſeemed to debt, and dies; adjudged, that detiuue lies not by the ſurvivors, 


Te Gries, Mo. 422. pl. 589. Mich. 37 & 38 Eliz. Kelſick v. Nicholſon. 


755. S. C. adjudged by three juſtices, contra Fenner for the defeadant, 
| 6, The 
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6. The waving of one executor is good; and though that he 
might after adminiſter, as the book of 21 E. 4. is, for that the in- 
tereſt of his companion prefers his authority, where there are 
two or more. But if there be but one executor, and he refuſeth, 
and the ordinary grants adminiſtration to another, he cannot then 
adminiſter again. 2 Brownl. 58. Agreed by all the juſtices, in 
the caſe of Bedel v. Bedel. Hill. 8 Jac. C. B. [ 367 ] 
12. Infant executor ought to /ze by guardian; Twiſden J. ſays 2 Szund. 
it has been ſo adjudged, Vent. 54. Hill, 20 & 21 Car. 2. B. R. — 


Foxwiſt v. Tremain, | 167, Arg. 
S. P. and 
that he ought to be ſued by guardian, or elſe it is error, cites Sty. 318. Wild v. Rumney, and adjudg- 
ed accordingly, Ibid. 120. Coan v. Bowles. Though an infant fole executor cannot ſue per at- 
tornatum, vet if he dees ſue per attornatum and recovers, his appearance is no error; but it is other- 
wife where he 1s condemned in the action. Per Holt Ch. J. Carth. 123. Paſch. 2 W. & M. in caſe 


. of Coan v. Bowles, 


13. And though above 17, he ought to ſue by guardian or by 


. prochein amy. Vent. 103. Mich. 22 Car. 2. B. R. in caſe of 


Foxwiſt v. Tremain, cites Peyton v. Dorce. | 
14. Four executors; two of them are under age; quzre, whe- Ibid. 192. 

ther they ſhall ſue by attorney ? It ſeems thoſe of age may make 8 
an attorney for thoſe under age. Vent. 40. Trin. 21 Car. 2. B. R. S. C. ad. 
Foxwiſt v. Tremain. | judged by 

| Rains ford 
and Morton J. contra Twiſden, abſente the Ch. Juſtice, Raym. 198. S. C. but no opinion. — 
Mod. 296. S. C. Moreton and Rainsford were of opinion contra Twiſden, but ſays that afterwards the 
ſuit was compounded. Lev. 299. adjudgrd accordingiy that the defendant anſwer over. — Sid. 499. 
pl. 13. S. C. adjudged accordingly. The reporter ſays nota, it was agreed by all that if one executor 
be of full age, and an ther within 17 years, that they ſhall join in action, becauſe both are executors 
quoad eſſe, though they are not quoad executionem. 2 Saund. 212, 213. S. C. reports it to be 
adjudged by Moreton, Rainsford and Twilden (the Chief J. being fick), for the plaintiff ; but Twiſ- 
den ſaid that his opinion was, that the infant executor cannot ſue by attorney, but ſaid that the opinion 
of the Chief Juſtice and the other juſtices was to the contrary. Where an infant is executor alone 
he cannot ſue per attornatum, for if he do he tha'i be amerced pro falſo clamore z but where he is joined 
with others of ſull age it is otherwiſe, becauſe thoſe of full age have authority to diſpole ail their aſſets 
without the aſſent of the infant, and this is the reaſon of the difference between an infant plaintiff and 
cefendant in 2 Saund. 212. | Mich. 22 Car. 2. Foxwith v. Tremain.] Per Holt Ch. J. Carth. 123. 
Paſch. 2 W. 3. in B. R. in caſe of Coan v. Bowles. 2 Saund. 212. denied to be law, and held 
that infant executor can neither ſue nor be ſucd by attorney. Gibb. 2. Mich. 1 Geo. 2. B. R. in 
caſe of Keniſton v. Friſkobaldi. 


15. There were eve executors, and one of them an infant ; they * 25. 
both joined in an action, which they brought per attornatum ; it judged bay: 
was objected that they could not ſuc by attorney, becauſe an in- Rainstord 


fant may not make a warrant of attorney; for the law preſumes aud More- 


that he is not able to inſtruct one; but it was adjudged, that ſince 
one of the executors was of full age, they might both ſue per attor- 
natum, for both repreſent the perſon of the teſtator, and ſue in the 
right of another; and it fecms unreaſonable that one of them 


thould ſue per attornatum, and the other by his guardian; but 


'Twiſden was of another opinion, viz. that an infant executor can- 
not ſue per attornatum, becauſe he cannot make a warrant of at- 


torney, and if he ſhould be nonſuit, he muſt be in miſericordia, 


which an infant ought not to be. 2 Saund. 207. 212. Mich. 
22 Car, 2, Foxwiſt v. Tremaine, | | | 


ton, contra 
Twilden, 
Z@glO0t)., — 
Vent. 102, 
S. C. ad- 
judged ac- 
cor dingly. 
—Raym. 
198. 8. E. 
but S. P. 
does not ap- 
pear. 
Sid. 449. 
pl. 13. 8. C. 
& S. P. ad- 


judged accordingly, but Twiſden fortiter e contra, === Mod, 47+ pl. 102. and 72. pl. 26. and 


Dd 4 


296. 
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206. pl. 30. S. C. & S. P. held accordingly ; and Ibid, 299. ſays the ſuit was afterwards compound - 
ed. Gibb. 1. Mich. x Geo. 2. B. R. Keniſton v. Friſkobaldi, S. P. and per tot. Cur. the 
diſability or an iniant is adherent to his perſon; and tne law regards the acts of an infant executor be- 
caute he is liable to a devaſtwit; and they held that an infant may neither ſue nor be ſued as executor 
by attorney; that the ae of Foxwith and Tremain, Lev. 299. 2 Saund. 212. was not law, and that 
Holt's opinion was always known to be the reverſe of what is reported by Shower in the caſe of Coan v. 
Bowies; and the judgment was re erſed. 


D. 23. b. 16. Executors need not join, but may act ſeverally if they will; 
Pie 14 each may fell, aſſign, or releaſe the whole, without joining with the 
other; but otherwile of co-truſtees. Per Cowper K. in aftirmance 
of a decree from the Rolls. 2 Vern. 570. pl. 516. Hill. 1706. 
D 368 J Murrell v. Cox and Pitt. | | 
Ev<nchough 17. Each executor has an zntere/} and piaver over the whole gate 
> of the teſtator; Arg. 10 Mod. 324. Auſten v. Exccutors of Sir 
cutus in William Dodwell. | | 
truſt. A- | 
| greed Abr. Equ. Caſes, 319. 


Nor can he 18. Infant executor, though /ued with hers of full age, cannot 
2 =. appear by atterney. Gibb. 1. pl. 1. Mich. 1 Geo. 2. B. R. Ke- 
Twiſgen de- Niſton v. Friſkobaldi. | 

n ed the caſe | © 


ot Lev. 2 0. Foxwiſt v. Tremain. The reaſon why the Jaw will not allow of his profecutinrg or 


de ending bis right by aitorney is, that though the attorney ſhould act contrary to his warrant, -he js 


not anſwerabie to him for it, whereas in ſuch cafe he has remedy againtt his guardian, and likewiſe be- 
cauſe he has not power by law to make an attorney. Gibb, 2. pl. 1. Mich. 1 Geo. 2. B. R. in cate 
of K<nnifton v. Friſk<baldi. g 


(A. b. 4) Joint Executors. Actions againſt them 
and Pleadings; and Judgment; how. | 


2 W HERE guardian in chivalry makes tao executors, and dies, 

and the one dees waſte, writ of waſte lies againſt him 
alone, without naming his co-executor. Thel. Dig. 47. lib. 5. 
cap. 12. ſ. 8. cites Hill. 3 E. 2. Waſte, 3. | 

2. A writ of dowwer was maintained againft one as guardian, ac 
hed the ward as executor, without naming his co-executcr, becauſe he 

alone occupied the ward, and that the writ was nt brought again/? 
im by name of executor. Thel. Dig. 47. lib. 5. cap. 12. ſ. 3. citcs 
Trin. 8 E. 3. 420. „ 

3. It was held that a man may have writ of debt again/? executor 
of the firft teſtator, and the executor of the executor of the ſame te/{ator 
geintly, Thel. Dig. 47. lib. 5. cap. 12. f. 4. cites Trin. 19 E. 2. 
Executors, 117, and 15 H. 6. Exccutors, 12. and ſays it was held, 
Hill. 29 E. 3. 4. that the executor of the executor ought in ſuch 

caſe 79 be named, if he has the goods of the firſt te/lator in his hands. 

4. In writ of debt to be brought againſt executors, it is ſufficierd 
t name theſe who adminiſtered cnly. Fi hel. Dig. 47. lib, 5. cap. 12. 

. 1. cites Mich. 17 E. 2. Brief, 822. and 24 E. 3. 21. and Paſch, 
1 E. 3. Brief, 341. where writ of detinue of charters was main- 
tained againſt ene executor alone, without naming his co-executors, 
who adminiſtered, becauſe the charters avere in his keeping only ; and 


that ſo agrees Hill, 39 E. 3. 6. 11 H. 4. 50, | 
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ce. Debt again/? executor and executor of his co-executor, and 
counted upon a contract between him and the teſtiator, and becaule the 
writ was brought againſt both, and he did not ſbeau ſpecially, there- 
| fore the plaintiff took nothing by his writ. Br. Executor, pl. 26. 
cites 41 E. 3. 13. | 
6. In writ to be brought againff adminiftrators, they ought all to If adminf- 


be named to awhom the adminiſtration was committed by the ordinary, 2 


and no other. Thel. Dig. 47. lib. 5. cap. 13. f. 1. cites Mich. to five, and 
38 E. 3. 24. Hill. 41 E. 3. 2. Paſch. 9 H. 5. G. but ſays, it feems re _ 
that the opinion of Mich. 8 H. 6. 2. is, that he need not name him 7 hy 
who has nit adminiſlered ; which is not law as he believes. tion ſhall 
againſt all; but it ſeems that the two may refuſe by plea, Br. Adminiſtrator, pl. 21. Dew 2. 
7. In writ againſ? taus executors, if the one pleads fully adininiſtered, ( 360 
and the other that there is a co-executor not named, Sc. they thall 
not have both, but ſhall be compellcd to join. Thel. Dig. 213, 
lib. 15. cap. 2. ſ. 6. cites Paſch. 7 H. 4. 12. | 
8. But one executer was received to plead variance betaveen the 
writ and the ſpecialty, and the other ne unques executor, ne unques 
adminijtered as executor. Thel. Dig. 213. lib. 15. cap. 2. ſ. 6. 
cites Paſch. 11 H. 6. 42. | | | 
9. It was held that the writ may be brought againſt the exe- 
cutors of the firſt teſtator only, and that they ſhould have action 
of treſpaſs againſt the executor of their executor. Thel. 
Dig. 47. lib. 5. cap. 12. ſ. 5. cites 13 H. 6. and 20 H. 6. 27. 
Executor, 22 | 
10. Where there is a true executer, and another 2who adminiflers 
de o tort demeſne, the writ may be brought againſt the true executor 
alone without naming the other. Thel. Dig. 47. lib. 5. cap. 12. 
ſ. 5. cites 13 H. 6. and 20 H. 6. 27. Executor, 22. and fays, that 
ſo ſeems the opinion of Trin. 2 H. 5.8. to agree ; and that it may 
be again;t both, cites 15 H. 6. Exccutors, 12. | 
11. Executors repreſent the eſtate of their teſtator, and are as 
one and the ſame perſon, therefore every one /everally ſhall not 
have a plea which goes in abatement of the whole writ ; but Brook 
ſays there were but two juſtices. Br. Executor, pl. 93. cites 
37 H. 6. 17 | | | 
12. Subpœna againſt executors, the one ſhall not anſwer with- S. C. cited 
out the other; the lame law of feofices in truſt. Br. Executor, 3 
pl. 136. cites 8 . Go : 97. and ſays 
| ; that this 
was taken to be out of the reach and intent of the ſtatute of 9 E. 3. 3. 


13. Two executors; one of them is made defendant ; he ſhall 
be charged no further than fer the goods that came to his own hands. 
Toth. 150. cites 35 Eliz. Herbage v. Backſhaw. 
14. If one executor will confeſs an action this ſhall bind the Went. Off. 


other; ſo if he will releaſe or give away the gozds of the teſtator, "_ Le 


this ſhall bind his companion. Cro. E. 318. pl. 5. Paſch. tor grants 
36 Eliz. B. R. Harethorp v. Milforth. | his part of 
| the teſtator's 
goods, all paſſes, and nothing is left to the other; for that cach. has the whole, and there are no parts or 
undes between executors. ; ; 
15, Debt 
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If ore ap- | xc . | 3 
I Debt againſt two executors only one appears and confe7. 


Sele, and be action, the judgment ſhall be againſt both of the goods of te- 
the other tator's in the hands of all the executors, and the damages of him 
wakes de- that appeared only. Brownl. 53. Paſch. 6 Jac. 


fault, judg- f 
ment ſhajl ve againſt both de bonis teſtatoris, and if error be brought both muſt join; Holt Ch. ]. 
1 Salk, 312. Rouſe v. Etherington. a 2 . 4 


If one _ 16. In action againſt them they muſt all be joined and made de- 
fed. if Fendants, or at leaſt ſo many of them as de adminiſter. Went. Off. 


he pleads Ex. 95. 
that there | 


is another executor not ſued, he muſt plead that he did adminiſter. Went. Off. Ex, 95. Marg. cite, 


9 H. C. 44. | | 


17. They are all as one perſon, and therefore cann:? plead ſeveral 
pleas in abatement. Went. Off. Ex. 95. Mary. cites 37 H. 6. 17. 
39 H. 6. 44. 38 E. 3.9. Br. Executor, 13. 20, 21. | 

3701 18. If one will plead one plea and the other another, ſome ſay that 
that ſhall be received which is belt, for the teſtator's eſtate. Went. 
OS. Ex. 98. | | 
19. Judgment: may be againſt that executor or adminiſtrator 
that hath afiets, and. nil capiat per billam againſt the other 
that hath fully adminiſtered. Sty. 148. Mich. 24 Car. in caſc 
of Gill v. Croſs, cites 7 Car. in Scacc. Rot. 1189. Nevil v. 
Greenwood. | | 

20. In debt on a bond all are named in the declaration, and but one 

on arreſted, and for him H. appears as attorney and {ſtrikes out 


the names of the other, becauſe he had no authority for them, 


and after pleads in abatement that there are other executors 10 
named in the ⁊urit, which the Court ſet aſide as frivolous, and only 
to put off trial, and erdered a common bail to be filed for all, and 


pleaded in chief; but by Twiſden, the ſtatute of 9 E. 3. cap. 3. 


extends not to executors that come in by arreſt upon latitat, quod 
non fuit negatum. Keb. 743. pl. 32. Trin. 16 Car. 2. B. R. 
Lower executor's caſe, . | 
21. The Court ex motione Wild conceived 9 E. 3. cap. 3. that 
the executors or adminiftrators that come firſt by diſtreſs, ſhal! 


anſwer, extends nat to a latitat. Keb. 843. pl. 34. Hill. 16 & 


17. Car, 2. B. R. Livermoor's caſe, | 
22. Two executors were Poefſed of a term for years rendering rent; 
' the rent is arrear for four years ſince the death of the teſtator ; the 
plaintiff brings an action of debt againſt the defendant { one of the 
. and declares, that he ſimul cum the other did occupy the term, 
&c. e defendant pleads nil debet, and the iſſue is found for Ilie 
plaintiff, It was moved in arreſt of judgment, that the plaintiff 
could not have judgment, becauſe by his own ſhewmg there were 
two executors and he had ſued only one of them. It was an- 
ſwered by the Court, that now he comes too late, and hath pre- 
termitted his time; for he might have pleaded it at ſirſt, and de- 
manded judgment whether he ſhould anſwer, but now the jury 
hath found him a debtor modo & forma, and he hath loft the 
13 | | | advantage. 


Executors. 370 


advantage. Freem. Rep. 6. pl. 5. Mich. 1670. Goodwin v. 
Wickins. . | . . 

23. An executor who is defendant muſt ſay that the other ex- 
ecutor did adminiſter ; but otherwiſe where executors plaintiff; 
per Hale Ch. J. 3 Keb. 63. pl. 54. Trin. 24 Car. 2. B. K. Bul- 
lington and Salter's caſe. 1 5 

24. Action againſt one executor where there are more; if that one 
executer doth not plead that matter in abatement, but pleads to the action, 
be ſball never have the advantage of ſuch a plea afterwards; Arg. 

Carth. 61. Trin. 1 W. & M. in B. R. Boſon v. Sandford. 

25. By the ſtatute 9 E. 3. if debt be brought againſt divers ex- 2L4.Raym. 

ecutors, and one appears and the other makes default upon the C 55. 
rand diſtreſs, the Court may proceed againſt him that appears, tidem ver- 

and if the plaintiff recovers, judgment ſhall be againſt all the exe- Þis, but 

cutors for the goods of the teſtator; and the 25 E. 3. cap. 17. fe n of 

which gives a _ in debt, has always been conſtrued within error was 

the equity of 9 E. 3. fo that if there are ſeveral executors defend. Wie. 

ants, and a cepi is returned as to one, and a non eff inventus as to the 

reſt, the plaintiff ſhall proceed againſt him that appears, and fhall have 

judgment againft all; for the default upon the capias is the ſame 

upon the grand diſtreſs. Thus the judgment being againſt all, 

one only ought not to bring the ꝛurit of error, for the judgment being 

ad grave damnum of all, and the coits which are adjudged againſt 

him only that appeared are but an acceſſory to the principal judg- 

ment, which cannot be reverſed quoad them only; per Holt 

Ch. J. 1 Salk. 312. pl. 17. Paſch. 1 Ann. B. R. Rouſe v. 


Etherington. 


(A. b. 5) Joint-Executors. [371] 


In what Caſes one ſhall anſwer alone on the Default 


of the other. 


1. 9 E. 3. ſtat. 1. ENACT 8, that in a urit of debt brought againſt 

caps 3. % 1. divers executors, the ſame executors, nor any 
of them, ſhall have but one efſhign before appearance, that is ts ſay, at 
the ſummons or attachment, nor after appearance, they ſhall have but 
one efſoin, as the teſtatar ſhould have had, fo that all the executors do 
preſent the perfon of the teſtator as one perſon, 

S. 2. And though the ſheriff do anſwer at the ſummons, that ſome of 
them have nothing whereby he may be ſummoned, yet there foall be an 
attachment awarded upon him. 

S. 3. And if the 2 anſwer that he hath nothing whereby he may Debt againſt 
be attached, the great diſtreſs ſhall be awarded, fo that at the great dif- EO F 
treſs returned upon them, he or they that do firſt appear iu the court proceſs con- 


| tinued till 
Hall anſwer. | to the diſ- 


trefs, and the one appeared, and the other made default, and notwithſtanding that the ſtatute ſays only 
that executor, &c. yet ad miniſtrators are taken by the equity, and therefore he ſhall anſwer in 


the abſence of his companion; and ſo was the opinion ot the Court. Br. Reſpondre, pl. 1. cites 
| Where 


3 H, 6, 14y 


371 Erccutorsg. 


Where a man brings debt againſt executors or r adminiſtrators in the debet and det'net, he who firt 
comes by diſtreſs ihall not de compeiled to anfwer by reaſon of this word (leber), which cannot be in- 
tended 25 againſt EXECUTOrS, nor where it is brought in the detinet as it ouglit to be. Br. Reipondre, 
pl. 10. cites 11 H. 4. 56. 

And if a feme covert and her baron and others are defendants, as executors or a/miniftrators, and 
ſhe comes without her baron, ſhe ſhall not be compelled to anſwer witho:t her baron notyith! tand ing 
this ftatute. Ibid. Br. Adminiſtrator, pl. 17. Cites S. C. — Br. Lxecutors, pl. 54. Cites 
11 H. 4. 56. S. C. 


e _ S. 4. And adioarh feme of them have appeared in the court, and 
Ex - 
oo agate 4 fault at the Fi ay that the great diſtreſs is returned upon the other, 


made de- yet nevertheleſs he cr they ſhall be put ts ' that Sf appeared at 


— e fel rue 
pone inbed 8 W ih et wed. 


ag ainſt the one who was returned ſummoned, and did not come; and capias was awarded againſt three 
who were returred nihil, and at the day the one in the capias appeared, and thice made default, and 
yet he was compelled to r for at common law the one executor thou:d not anfwer if all did not 
come, or that the proceis be determined againſt ſome of chem, and the ſtatute wills that he who firſt 
comes by diſtreſs thall anſwer, and therefore the ſtatute is put in ure, that he who comes at the firit 
capias (hall anſwer ; quod nota by award; fo it ſeems that this word diftreſ; is taken there as a coercion ; 
for a man may be compelled as well by arreſt by capias as by diſtreſs; quod nota. Br. Reſpondre, pl. 22. 
Cites 4 H. 6. 14. 


S. 5. And in caſe the judgment paſs for the plaintiff, he ſhall have 
his judgment and execution againſt them that have plead 4, accerding 70 
the law heretofore uſed, and againſt all others named in the «writ, of the, 
goods of the teſtator, as well as if they had all pleaded. 

S. 6. And it is to be underſtoad, that if any in ſuch caſe will ſue ac- 
cording to the law that hath been uſed heretofore, he may frecly do it 
notwithſtanding this ſtatute. 

2. Detinue was brought by a feme againſt the executors of her 
baron of the moiety of his goods by the cuſtom, and well, and 

| the one executor appeared alone, and was awarded to anſwer by the 
L 372 ] ſtatute ꝙ E. 3. cap. 13. and the ſtatute ſays, that the executor 
who firſt comes in debt ſhall anſwer, and the other adieu, brought 
as executor are taken by the equity of the ſtatute. Br. Executor, 

pl. 128. cites 17 E. 3. 17. 

3. Audita querela againſt two executors; the one made default 
and the ther was compelled to anſaver alone, for the writ is in na- 


ture of a writ of treſpaſs, and the plaintiff ſhall recover damages 


for execution ſued againſt him not rightfully if it be [found]. Pr. 
Executor, pl. 42. cites 2 H. 4. 17. 
4. Audita querela againſt tao executors who ſued execution 22 a 


ſatute merchant made to their teflator contra fuaclum teſtatoris ; the 
ene came at the grand diſtreſt and prayed idem dies till the other came 


&& non allocatur; but was compelled to anſwer though the ſta- 
tute of executors in this caſe be in writ of debt, and this by the 
cquity z quod nota, Br. Executor, pl. 48. cites 7 H. 4. 15, 

5. In debt; per Hank. pluries capias in debt is returned. again/t 
three, and exigent iſſues againſt two, and pluries capias again/! the 
t/ird, there if the one appears at the exigent, and no exigent is 
returned, yet he ſhall anſwer; becauſe the defendants are exc- 
cutors, but he ſhall be diſcharged of the mainpriſe, becauſe the 
exigent ſhall be adjudged as none, inaſmuch as the proccts ſued 


a, Pr. Exigent, pl. 20. cites 12 H. 4. 175 18. 


by d 
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6. Where four execitory were impleaded, and three appeared, and 
the fourth made default, the three were compelled to anſwer at the 
diſtreſs where the 4th made default, and was returned nihil, &c. 
which was againſt the opinion of Hill, and ſeveral, &c. Br. Exe- 
cutor, pl. 64. cites 14 Hf. 4. 23, 24. | 
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/ 
Br. Char- 
ters de Terre, 
pl. 21. 
cites 14 H. 
4. 27, 24s 
27. and 2r 
. 1. 


S. C. and it is ſaid there that 12 H. 4. is contra; and ſee 41 E. 3. 30, 31. becauſe the one executor 
was omitted in the writ, the plainteff durſt not proceed but was nonſuit, which agrees with this caſe ; 


but Brooke ſays it does not much appear there that this was ex neceſſitate, 


7. The ſtatute 9 E. 3. cap. 5. is, that that executor who firſt comes 
by diſtreſs ſhall anſwer, yet, it is put in uſe that he who comes by 
capias ſhall anſwer ;3 quod nota ; and this ſeems to be by equity. 
Br. Parliament, pl. 24. cites 4 H. 6. 14. 

8. Where all the executors die, and the ſurvivor has executors; 
where they are impleaded, he who firſt comes by diſtreſs ſhall an- 


. ſwer as well as if they were the firſt executors; quod nota; for 


this is a like miſchief. Br. Executor, pl. 99. cites 39 H. 6. 45. 

9. Debt againſ{ three executors, and at the ſuminons tæus came 
and the third not, and it was agreed there that the other two ſhall 
not anſwer without the third; for the fature is intended at the third 
awrit, be it by diſtreſs or capias, though the ſtatute ſays that the 
executor who tirit comes by diſtreſs ſhall anſwer, for capias is 
by compulſion as well as diſtreſs, therefore thall anſwer there by 
the equity of the ſtatute; contra of him who comes by /unimons, 
by which proceſs was made againſt him, and idem dies given to 


them who appeared; quod nota bene. Br. Executor, pl. 106. 


cites 1 #» | 

10. In ratianabile parte bonorum againit executors he who firſt 
comes by diſtrets thall anſwer ; for they are charged there as ex- 
ecutors. Br. Executor, pl. 135. cites 7 E. 4. 20, 21. 


S. P. as in 
debt or de- 
tinue; for 
where ne 


unques ex- 


ecutor, ne unques adminiſtered as executor is a good plea, as here, there executor who firſt comes by diſ- 


- trefs ſhall anſwer. Br. Reſpondre, pt. 35. cites 7 E. 4. 29. 


11. Subpena again executors, the one ſhall not anſwer without 
the other; per opinionem; and the ſame law of feoffees upon 
truſt. Br. Executor, pl. 136. cites 8 E. 4. 5, 6. 


— 


/ 
S. P. but 
in attach- 
ment againſt 
two clerks 
of the 


Chancery as executors, if the one comes he ſhall anſwer alone by the ſtatute that he who firſt comes ſha!] 
anſwer, tor the attachment is as 2 ſuit at the common law; quzre of ſubpena, Br. Conlcieace, pl. 15. 


cite; Sy Go 


(A. b. 6) Joint-Executors. AQtions by them and 
Pleadings. 


I. JF a man makes two executors and dies, and the one refuſes be- 
fore the erdinary, and the other proves the te/lament, yet actiau 
ſhall be brought in the name of b:th. Br. Executor, pl. 9. cites 

3 H. . 7-.per Cortt.- 
2. The confeſſion, pleading, or default of one executor will not 
charge his companion; fo a ſale by one is good, for as to the 
goods 


S. P. Ibid, 
pl. 168. 
cites 2 R. 
3. 20. 


If two ex- 
ccutors are 
Led jointly 
and one 
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conteſſes the goods of the teſtator, they are but as one perſon, and ſuch act of one 


NE chargeth both orily as to the teſtator's goods, but not their own _ 


ſha!! bind 
him and proper goods. As one executor may confeſs, ſo he may releaſe, 


8 & c. But if one be nonſuited, yet the other may ſue again. 
fer fo much Br. Executor, pl. 77. cites 21 H. 6. 45. | 


for ſo much 


| a5 he hath in his hands. 2 Brownl. 186. But a confeſſion by an executor de ſon tort ſhall not preju.. 


dice ihe rightful executor. | | | 


3. If two executors have judgment, and the one prays a capias, 
and the other a fieri facias, the capias ſhall be awarded as beſt for 
the teſtator; per Hobart Ch. J. Hob. 61. in caſe of Foſter v. 
Jackſon, cites 7 Hen. 6. 6. per Cottimore. | 

4. Account by two executors againſt B. and have judgment quod 
computet. One dies ; yet the writ ſhall not abate, but the ſurvivor 
ſhall have a ſpecial ſci. fa. ad computandum in his own name, 
reciting that the other is dead. Noy, 68. Anon. | 

5. Two executors and joint in the bill ſhall be ſevered upon hear- 
ing. Toth. 151. cites Mich. 8 Car. Moore v. 

7 Mod. 39. 6. Two executors fued and declared as ſuch, and that they proved 


| S. . AC- 


cordingiy. the will ; but upon ſetting forth the probate, it appeared that the quill 
war proved by one only. The defendant pleaded this in abatement, 
but a reſpondeas ouſter was awarded, becauſe they both have a 
right, and he that did not prove may come in when he pleaſes, but 
cannot refuſe during the life of him that did prove. 1 Salk, 3. 
pl. 6. Paſch. 1 Ann. B. R. Brookes v. Stroud. 
7. If one of them in action brought by them is /evered, the other 
ſhall go on. Far. 39. Trin. 1 Ann. B. R. Brooks v. Stroud. 


[ 374] (A. b. 7 Joinder in Action by and againſt Exe- 


cutors, &c. In what Caſes; and of Summons 


and Severance. 


1. A Writ of debt brought by executor, and executor of executort, 
| was adjudged good. Thel. Dig. 31. lib. 2. cap. 11. f. I. 
cites Paſch. 18 E. 2. Executors, 115. and that ſo it is agreed 
Mich. 7 E. 3. 348. But ſays it was ſaid in both the books that 
_ firſt executor who ſurvived might have action alone without the 
other. | 
2. But it was held clearly that they cannet join. Thel. Dig. 31. 


lib. 2. cap. 11. ſ. 2. cites Trin. 19 E. 2. Executors, 117. And 


that ſo agrees Mich. 29 E. 3. 64. and Hill. 38 E. 3. 8. and Paſch. 
28 E. 3. 92. And that the clear opinion 39 H. 6. 48. that he 
firſt cxecutor ſurviving ſhall have action of treſpaſs againſt the exc- 
cutors of executors, Qc. and 13 H. 6. Executors, 22. Notwith- 
landing that ſome who are named executors in the teflament refuſe the 
adminiſtration before the ordinary, yet they ſhall be all named in 
a writ to be ſued by them. Mich. 15 E. 3. Executors, 80. and fo 
agrees Mich. 41 E. 3. 22. & 35 H. 6. 36. and Paſch. 9 H. 5. 6. 
Trin. 4 E. 3. 157. | | 


3- Where 


Erecutors, 


3. Where a recognizance was made to tauoꝰ, and b>th die, and the 
executors of both ſue a ſcire facias, &c, IIIll faid, that by the 
law the executors of him 2who ſurvived ought to have the juil alone. 


Thel. Dig. 31. lib. 2. cap. 11. ſ. 3. cites Mich, 15 E. 3. Exe- 


cutors, 81. and that ſo agrees Hill. 38 E. 3. 8. where one was 
bailiff of a wood to two tenants in common, the writ of ac- 
count was maintained for the executor of him who ſurvived alone. 

4. Where one of the executors jells the goods of the teſtator, he 
alone may maintain writ of debt upon this fale without his 
co-executor. Thel. Dig. 31. lib. 2. cap. 11. ſ. 4. cites Paſch. 
38 E. 3. 10. | | | | 

5. Detinue of charters againſ} a feme, and counted that they were 
delivered to the baron of the feme who died, and they came to the hands 
of the feme ; the defendant pleaded to the writ, becauſe the baron made 
her and one J. his executors who is in full life not named. Per Belk, 
this action is brought by reaſon of the poſſeſſion, &c. and after 


27% 


the plaintiff confeſſed the exception, by which defendant prayed 


chat the writ abate, but becauſe he was an infant he was permitted 
zo be nonſuited. Br. Detinue de biens, pl. 12. cites 41 E. 3. 30. 

6. Treſpaſs was maintained by two, and by the name of executors 
of goods of the teftator taken out of their poſſeſſion, becauſe the third ex- 
ecutor did nit adminifter ; que inde, for it ſeems that of goods 
taken out of their poſſeſſion they need not join in action. Br. 


Executors, pl. 31. cites 42 E. 3. 26. 


7. A man bailed goods to W. S. who made tus executors and died; 
the ane executor got paſſeſſion, and detinue was brought againſt him 
only, and well by award; for nothing ſball charge him but the paſſaſſion, 
and not the bailment nor the executorſhip. Br. Executor, pl. 92. 
cites 39 E. 3. 5. | | 


lies only againſt that executor who has the poſſeſſion, and not againſt all. Br. Executor, p 


43 E. 3. 24. and Fitzh. Brief, 341. 


8. In ſcire facias where a man makes u executors, and the 
ene refuſes before the ordinary, and the other proves the teftament , 
there the other is executor alſo, and he may adminiſter when he 
will, and he who adminiſters ſhall have action without the other 
who refuſed z per * Candith, quod non negatur; and it is taken 
for law at this day. Br. Executor, pl. 38. cites 49 E. 3. 17. 


Mich. 12 R. 2. Executors, 78. 


Br. Detinue 
de biens, 

pl. 39. cites 
39 E. 3. 5. 
3. © 
Detinue of 


— — 


charters 
J. 145. Cites 


Thel. Dig. 
31. lib. 2. 
cap. 11. ſ. 
5. 8. . 
cites Mich. 
42 E. Jo 
26. and 
that ſo 
agrees 


But the opinion of Newton is to the contrary notwithſtanding that 


he name himſelf executor in the writ, Thel. Dig. 31. lib. 2. cap. 11. f. 6. cites Paſch. 19 H. 6. 65. 


And ſays that to this ſeems to agree the opinion of Keble, Hill. 16 H. 7. 4. 


9. If three are executors and the one has the paſſeſſion, action 
lies againſt him alone. Br. Detinue de biens, pl. 12. cites 
11 H. 4. 46. | | 

10. Where there ig ene executcr and another adminiſters with him, 


vet the creditor is not bound to bring his action, but againſt the 
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executor only; but he may implead both if he will. Per Coteſ-_ 


more. Br. Executor, pl. 160. cites 10 II. 6. 26. 
11. It was held, that where 2 account brought by tavo executors 
the ene was ſevered, and the other purſucd the awhole, in which ſuit 
| 1 the 
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the defendant was ad; judged to account, that the acquittance of hint 
Ih was ſevered all bar the other of the whole. Thel. Dig. 31. 
lib. 2. cap. 11. f. 7. cites Paſch. 48 E. 3. 14. And that ſo it is 
agreed, Paſch. 9 H. 6. 11. where it was ſaid that if two execu- 
tors are, and the one 2 gur auditors, & c. he who aſſigns the audi- 
tors ſhall not have zurit of debt alone for the arrearages of accounts 
without his companion. 
But by ſe- 12, Debt again/? two executors upon an obligation of their teſtator 
veral where if f 
be one er. the one pleaded pleue admini ziſtravit, and the ether not the deed of bir 
ecutor con- Fe/tator ; and the beſt opinion was, that they may ſever in plcas, 
ee ed contra it is {aid elſewhere in dilatoriec. Br. Executor, pl. 110. citcs 
On 2 
other ſhall 7 E. 4- 8. 
not plead non eſt factum; for where the one confelles, all are condemned, and judgment ſhall be 
againſt all of the goods of the deceaſed, and of the damages againſt him who conteſſed de bonis 


proptiis fi non ſunt bona mortuiz Viz. where one executor ſhall anſwer alone without his com- 
panion, Ibide | | 


Where ene makes his feme and another his executors and diet, 

* his feme takes baron, and the feme dies, the baron and the other 

executor ſhall not jcin in the aurit of treſpaſs of the goods of the teſta- 

tor taken out of their poſſeſſhon. Thel. Dig. 32. lib. 2. cap. 11. 
J. 8. cites Paſch. 21 E. 4. 4. & 20 E. 4. 17. 

14. The plaintiff ought always to acknowledge of his part a/! 

the executors but where a ſtrarger brings an action againſt executsrs,' 

it is ſuſhcient for him to name thofe that adminiſtered in fact, and 
not others that did not intermeddle with the adminiſtration. Il. 
Dig. Ibid. pl. 9. Hill. 16 H. J. 4. pl. 1. 

15. But upon an «ligation made ts one B. and to an abbot, if B. 
dies, now his executors and the abbot ſhall join in action of debt. 
Thel. Dig. 32. lib. 2. cap. 11. ſ. 9. cites Fitzh. Nat. Brev. Tit. 
Br. de Debito. | 

16. If ane executor only ſells goods of teſtator, he alone may main» 
tain an action of debt for the money. Went. Off. Ex. 104. 


17. Where one execut;r refuſed, yet m action brought by the 


other he mult join him that refuſed. 9 Rep. 37. Trin. 42 Eliz. 
Henſloe's caſe. 

18. Tao executors, one an 1! fant, thi executor of full age took 
out adminiſtration during the minority of the infant, and then 
brought an action in his own name only; the action abated. 
Prownl. 101. Trin. 6 Jac. Smith v. Smith. 


Or that ex- 19. If goods are taken from ge, all may maintain an action of 


cutor on 
e e treſpaſs; for in ſuch caſe the poſſatlion of one is the poſſeſſion of 


goods. Br. all, though it is otherwiſe where it is to charge another exccutor's 
Treſpaſs, own goods. Went. Ott. Ex. 100. 


Pl. 395» 1 
cites 44 E. Jo 26.— ne only may maintain the actions Went. Off. Ex. 104. 


[376] 20. Error cf a judgment in debt. Delt was brought by fx exc- 
cutors, and after three of ver being /irmmeoned and ſevered, the three 
others bring debt upon an obligation made to the teſtator; the defend- 


ant pleaded non el faftum, eur it was found againſt him, and judgment | 


for the plaint!], , error was brought and i ee, becauſe there is Nat 
* menti n therein of 2 Je that 7 "ered, | IT th ic being always CXe- 
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cutora ought to be named in the judgment; the three prothono- 
taries certified that the couric was to give ju: e for thoſe only 
that proſecuted, and re/ofved, that it was 10 cat te of err;r, for 
the executors which are ſev: red, peradventure never proved the 
will, and it may be they never wilt prove it nor adminiiter The 
judgment was affirmed. Cro. C. 429. pl. II. Trin. 11. B. R. 
Price v. Parkhurſt. 

21. In error in a judgment ia debt againſt three che”, one of 
them appeared upon the ſummons and contifjed the actian, and judgment 
was given quod recuperet debitum againſt the three executors, and that 
he ſhould hnve execution againft them de bonis teflatoris in their hands 
| tantum, and damages de bonis propris againfl him who appeared, and 
miſericordia againſt them all. The error aſſigned was, becauſe the 
appearance was upon the ſummons and not upon the diſtreſs, and 
therefore was out of the ſtatute of 9g E. 3. cap. 3. Secondly, Be- 
cauſe it is miſericordia againtt three, whereas two of them ne- 
ver appeared, and againſt him who appeared no miſericordia 
ought ro be, becauſe he came in upon the day of ſummons, ſo 
it was refolved that he who was taken in execution ſhould be 
diſcharged. Cro. C. 564. pl. 9. Mich. 15 Car. B. R. Proctor 
v. Chamberlain. 

2. A. makes two executors, one 1s an infant, he of age ſues Ravm-198. 
alone, and good. Lev. 181. Paſch. 18 Car. 2. B. R. Hatton OS 8 
v. Maſcal. 8 ſeveral ex 

ecutors, and 


ene or more under age, and the reſt of full age, all muſt join in an action. Per Twiſden. Mod. 47. 
Hill. 21 & 22 Car. 2. B. R. in caſe of Fox v. Tremain. 


24. A ſcire facias was brought by t2v9 executors, reciting that 
there wvas a third, but within age; reſolved, that all muſt join. 
Arg. Mod. 47. pl. 102. Hill. 21 & 22 Car. 2. cites Hutton y. 
Aſkew. 
25. Executor of full age only who proved the will, brought action 2 Lev. 239. 


of debt for arrcars of rent, and good. 1 Lev. 181. cites 31 Car. 2. Ha. ering | 
B. R. Colborn V. Wright. | executor 
| of full age 


proved the will, and had adminiſtration durante minoritate of the infant and ſacd alone. 
S. C. but the Court diſapproved the conteſt of the deteudant, who was a picader at the ö ainſt a ma- 
nifeſt duty, and fo he agreed the cauſe as it ſeems. 


26. [Though where there are ſeveral reſiduary legatees they muſt 
all join in an action yet] where the ſhare of each (there being 
in all 16) was left to the diſcretion of the executor, as he with- 
out compulſion at law ſhould declare; the executor declared 
what the ſum of the reſidue was, and that he had paid a the 
legatees but one, yet he alone ſued for an account in Chancery 
without the others joining, and was reheved. 2 Ch. Cates, 198. 
Trin. 26 Car. 2. — v. Dawley. 
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Erecutots, 


(A. b. 8) Joint Executor. Su vivor. 


Where iron ſhall have the Surplus, &c. and join 
or be joined in Actions with Executor, &c. ol the 


decealed Co- Executor. 


1. M OTE, it was faid that where. eos are executors, and the 
one makes hig executor and dies, that by way of demand, the 

exectutor who [urvives ſhall have the action alone by ſurvivor, and the 
executor of the other executor ſhall not ou with him by demand, 
Br. Executors, pl. 29. cites 41 . 13. 

2. But they fall be prined «with the thin in action againſt him; 
for it may be that he has of the goods of the firlt teſtator. Ibid. 

3. But Brock ſays it ſeems that all is one, and that he ſhall not 
be joined with the other in any of the cafes; quære this diverſity, 
Ibid. and cites 21 E. 4. 22. 3. 10 H. 6. 26. and 39 H. 6. 45. that 
the ſeurviver ſpall neither ſue nor be ſized but as executr de ſon tort 
dem he. 

4. Debt againſt executirs and ex:cutors of executor, anc per t the 
ſultices, it does mt lie againſt bath for they cannot join in action; 


but the ſurvivor executor ſhall have action alone, and the like 
action ſhall be brought againſt him. Pr. Executors, pl. 99. cite; 


. H. 6. 45. 
And if the executor of the executer has any of the goods of the 


Aut teſt ator, the executor who ſurvives ſhall have action ava 2 him, 


and yet a man may have action againit executor de droit, and ex- 
ecutor who adminiſters de fon tort demcſne ; for this is his own 
act and tort, and he is charged de ſon tort; but here the plaintiſſ 
would join both together by the law, w hich cannot bez for he 
caunat charge them jointly by the law; quod nota. Thid. 

6. A. and B. were made executors 77 the uſe of "children ; B. hav- 
ing gotten a great part of the teſtator's cllate into his hands det Jes 
UIVENS r to fcrangers, and makes C. the defendant, (his ſon,) ex- 
cutor, and dics; C. by anſwer confefleth his father had divers 
goods of the firſt teſtator's in his hands, but that he had not goods 
ſuſficient more than would fatisfy the legacies given by his father 
therefore ordered that C. ſhall firſt pay to the plaintiff the goods 
which were the firſt teſtator's, and ſo much of his eſtate as 
came to his father's hands. Cary's Rep. 123. cites 21 & 22 Eliz, 
Wray v. Sapcote. 

7. A. made B. and C. executers and refiduary legatees, and died. 
B. died. The queſtion was between C. and the exccutors of B. 
whether this being a matter legatory and ſuable in the ſpiritual 
court, (where furvivorihip would not be allewed,) C. ſhould be 


liable to account with the exccutors of B. And after time taken 


to conſider of it, the Maſter of the Rolls decreed that the ſurvivor 
ſhould take the whole, 2 W my," 3 er. 329. Trin. 1729. Cr. ay 
v. Willis. 
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5. 1 
Feudas. 


Crecutors. 


g. G. Amhurſt by will dewifes the 155 duum to de efendant Se. by, ond 
70 E. ux B. and to C. 11 T. and makes them three rs. the 
defendant Selby only adininiſiers, and before all the eftate of the teſ- 
tator was get in and his debts paid, E. u' H. dien; and then B. her 
huſband dic. Qurre, If the adminiſtrator of the huſband 1s in- 
titled to the third part of the reſiduum of the teſtator's eſtate, or 


the adminiſtrator of E. the wife? Northey, attorney general, in- 


ſiſted that the defendant being the acting executor, his poſſeſſion 
of the goods and effects of the teſtator, is the poſſeſſion of the two 
other executors, though they did not adminiſter, and that is an 
intereſt veſted in the wife, and conſequently ſhall go to the ad- 
miniſtratrix of the huſband. Per Cowper C. the ref iduum of 
the teſtator's eſtate is uncertain H his ofa is gt in, and his 
debts paid, and thereby reduced to a certainty, and before that it cant 
be ſaid to be actually veſted, but remains as a ci ge en action, and 
therefore ſhall not go .to the adminiſtratrix of the huſband, but to the 
adminiſtrator of the qvife. MS. Rep. Hill. 3 Geo. Cane. Am- 


hurt & al' v. Selby. 


(A. b. 9) Co- Executors. Actions by them, and 


Pleadings by Survivors, &c. 


1. Wb COUNT brought by four executors ; defendant ſid, that 

there were five executors, and the fifth has made his executors 
end died, which executors are not named ; & non allocatur ; but 
the writ good by the ſurvivors only. Br. Executors, pl. 65. cites 
38 E. 3. 5. 

2. Three executors bene action, leu are ſummoned and ſevered, 
and the third recovered and died; the other two ſhall have 
execution. Br. Executors, pl. 148. cites 11 R. 2. and Fitzh. 
Privilege, 2. 

3. Tro executors are, and the ane makes his executer and dies, vet 
debt lies agar inſt the executor who ſurvives enly, Br. Executor, 
pl. 160. cites 10 H. 6. 26. 

4. Debt by executors, and fhexwed teſlament, in which there avas nam- 
ed tuo other executors with the plaintiff; and per Moile J. in this 
caſe and in debt upon obligation the plaintiff ought to furmife the 
death of the other baus in his count, and otherwite the writ th all 
abate, and e contra in formedon in remainder, but there the 
other party ought to ſay it for plea ; for teſtament and obligation 
ſhall be ſhewn vidbout demand of the other party ; but in formedon 
in remainder the demandant is not bound to ſhew it unlels the 
tenant demands it, quod nota diverſity, but becauſe it was counted 
of another term in which the teſtament was thewn, therefore 


the defendant was put over, by which he ſaid that or were 


two other executors alive not named in the writ. . Br. Count, 


pl. 53. cites 36 H. 6. 16. 
5. In debt on bond brought by r / urviving executsrs the de- 


fendant demurred ſpc cially | to the declaration; and the pracipal 


6 2 | Cauis 
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cauſe relied upon was, that the plaintiffs had only alleged that the ! 

money had nat been been paid to the tefiator in his lifetime, nen t them | 

ner one of them ſince his deccaſe. It was now argucd that this de. 

claration was not certain enough, ſo as the plaintiffs could recover N 

upon it; becauſe notwithſtanding any matter which they have : 

alleged, the money might have been paid to the executor that is 1 

now dead. Serjeant Baynes on the other ſide anſwered that if 

it had, the money would in judgment of law have been paid to | y 

the ſurviving executors, as well as to the executor deccafed ; for | 

2 payment to one is a payment to all. The Court—this a matter BY - 

to be further confidered of. But a ſew days after over-ruled the | 5 

demurrer, and gave judgment far the Plaintiff. 2 Barnard. Rep. in | _ 

B. R. 75. Mich. 5 Geo. 2. Meed v. Gibbons. | 

| | : | ra 

| | | | | 611, 

3791 (B. b) Judgment. * 

In what Caſes it ſhall be given againſt Executor in 

and how. | 1 

LI. IN debt againſt executor, if defendant pleads fully adminiſtered, 6. 

if any a/jets are found in his hands, though it be t te the va- be 

lue of the debt, yet the plaintiff ſhall have judgment for all his Son 

ö debts de bonis te/tateris. 17 E. 3. 66. b. adjudged. 34 H. 6. 24. b. k 
4 8 Rep. 134. Ma. SHIPLEY'S CASE, Tr. 12 Ja. B. R. adjudged be- 0 
0 | tween LEE AND RIDFORD.} | | 4 
Tr. Fxecu- [2. But if it be found that he has nothing in his. bands the judg- abr 
tors, 34. 18. ment ſhall be quod querens gibi capiat per breve, and he ſhall no: Ni. 

* have judgment of the debt, for he has waived this advantage by 4 

taking of the Hue, and judgment is to be given upon verdict, 3 

34 H. 6. 24. b. Contra 33 H. 6. 24. b. Contra 33 H. 6. 24. ot 

Curia.) 8 | | 8 

J ROY C2. In debt againſt an executor, if he pleads plene admini/travi!, 1 
4 pl. 225. and plaintiff replies that he has aſſets, and afterwards the defendant judg 
J 5. C. relicta wverificatione cognovit actionem nec quin ipſe detinet, upon which ire 
J judgment ſhall be given againtt the defendant, but not that he 8 
has aſſets, for the acknow!edgment naturally extends only to the wan 
3 declaration which is of the debt, and not of the aſſets; but if the Ses 
þ defendant will confeis more he may, but otherwiſe he confeſſion i, 0 
q but a diſavowing of his plea of plene adminiſtravit. Hob. 240. be- for 
tween BIRD AND CULMER.] 7” | 207. 

C4. If A. recovers delis and damages again B. and after B. dies, A 

and then a ſci. fa. to have execution 1s brought againſt four perſons 8 
C., D., E., and F. as executors of B. and in the writ it is ſuppoſed moe 
that B. made the ſaid four perſons his executors, and all four foe 
perſons appear and plead fully adminiſtered, and the ; ury find that C. wohiel 
has 100l. affets in his hands, and D. 4ol. in his hands, and that . Money 
and F. have no aſſets, in this, caſe the judgment ought to be againſt judey 
all the four perſons 40 recover of the goods of the teflator, inaſmuch and t 

as they arc all named executors, and they ſo take it upon thew- ads, 
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ſelves and plead accordingly. M. 9 Car. in the Exchequer Cham- 


ber, between * NEVEI. aND DELABARR and others; per Cur. where 
the judgment being to recover of the goods of the deceaſed 100l. 
ogainſt C. and 40. againſt D. and that the other tao ſhould go fine 
die, it was held per Cur. to be erroneous, becauſe it was not againſt all, 
but becauſe the writ of error to reverſe this and the firſt judg- 
ment was brought by C. and D. only with the other two, it was 
held by the Court that the writ of error ought to abate z but this 
judgment was after affirmed per Cur. and the writ adjudged 


good, inaſmuch as the two plaintiffs in the writ of error were 


only grieved by the judgment, and the judgment well given in 
B. R. Intratur Hill. 7 Car. B. R. Rot. 198.] | 

[F. In an action of debt againſt two executors if they plead ſeve- 
rally by ſeveral attorneys fully adminiſtered, and the jury find that 
ene has aſſets, and the other has no aſſets, the judgment ſhall be ſolely 


again him vho is found to have aſſets, and that the other who has 


no aſſets ſhall go quit. Mich. 15 Car. in the Exchequer Chamber 
in writ of error of ſuch judgment in B. R. adjudged per Cur. 
and the firſt judgment athrmed accordingly. Intratur Tr. 14 Car. 
B. R. Rot. 1288. between BELLEW AND JUCKLEDEN.] 

6. In an action againſt #2v9 executors, if the ane is wwarved or out- 
lawed, and the other appear upon the attachment in Bank, the record 
being attachiatus eſt, and the plaintiff declares againſt him who 
appears who pleads to iſſue, and a verdict is for the plaintiff, the 
plaintiff ſhall have judement again/? both of the gords of the deceaſed, 
and if not, of damages of him hs pleaded, adjudged in a writ of 
error upon ſuch judgment in Bank, and the judgment affirmed 


accordingly. Tr. 16 Car. B. R. between CHAMBERLAIN AND 


NICHOLS] | 

7. Error of a judgment in B. R. againſt an executor for 1001. 
who pleaded riens enter mains, and found that he had 50 l. and the 
judgement was quod recuperet debitum pradictum, et quod habeat execu= 
tionem de bonis teflatoris. The error athgned was, becauſe the judg- 
ment was entire for 1001. inſtead of 501, it was ſaid that the 
judgment {ſhould be for the entire 1001. and that he might have 
ſcire facias upon it when more atlets came to the hands of the 
executor z but the juſtices demanded more ancient precedents, and 
would adviſe. Cro. E. 592. pl. 32. Mich. 39 & 40 Eliz, in Cam. 

Scace. Waterhouſe v. Woodſtreet. f 
6. In debt againſt an executor who pleaded three ſeveral judgments 
for lool. each judgment, and that he hath not beſides theſe judgments 
20l. in his hands, & . The plaintiff replied, that thoſe judements 
were ſatisfied and holden on foot by fraud, & c. and did demand judge 
ment, & c. and the defendant did rezoir that the judgments were un- 
paid, and traverſed without that they were kept on fort by fraud, and 
the evidence far the firſt judgment was a decree before the council at York, 
which evas paid ; for the ſecond, a witneſs proved that fome part of the 
money avas behind, but the creditor did expect no more; for the third 
judgment ng evidence vas, and direction to find for the plaintiff, 
and this rule given, that if the defendant fuil in prof, that any of the 
judgments appear to be {atisfied, the iſſue 1s againſl hum though the 
Ee 3 | reſt 
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* Cro. C. 


280. pl. 32. 
8. C- wut 


S. P. does 


not appear. 
— Yee this 
caſe of Roll 
citcd per 
Cur. 3 Mod. 
135. in Caſs 
of Hacket 
v. Herne. 


* which the plaintiff is barred, and 9 Hels came, he may have 
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reſt were unſatisfied. Clayt. 124. pl. 220. March, 1647. be- 
fore Germin ]. Morris's cate. 
os 57. 9. Judgment was given againſt an adminiſtrator in an action 1 
aud Vo . h L C. 
Congham. deb: broug t againit him in C. B. pen fully adminiſtered pleaded, 
S. C. the and a writ of error was brought to reverſe the judgment. The 
_— error aſſigned was, that judgment was given for the whole debt, whereas 
judgment the werdif found tat the defendant had affets only to diſcharge a 
—＋ 2 part of it ; to this the Court ſaid, if it be found he have any affets, 
n ror 10 


much only . ' 
as was found his falſe plca, but if he have no aſſets, it is otherw HE. Sty. 88. 


In the de- Hill. 23 Car. B. R. Gaudy v. Ingham. 

ren. 1ant's 

hands, and that fo are all the precedents which he had caufed to be ſearched but judgment was affirm- 
ed; for it is good either way, and in this Court the Court is te give zudgme nt fer te whole, according 
to Mary Shipley's cate. 8 Rep. 154. 


10. If defendant do not or will not exhibit an inventory, it ſhall 
be taken pro confeſſo that he has aſſets; per Pemberton Ch. J. 
2 Show. 163. pl. 152. Trin. 33 Car. 2. Anon. 

11. Debt 2 an obligation of 201, againſt an executor who 


pleads plene adminiſtravit, and aſſets Seing found of 101. the plaintiff 


kad judgment quid recuperet 107, whereas it ct to have been a 
judgment for the whole, and execution only for 10. (unleſs it were 
returned that he had waſted) and then he might have had a ſcire 
facias when more aſſets came to the defendant's hands; and it 
was held to be erroneous. Freem. Rep. 351. Pl. 441. Mich. 1673. 
Oxendem v. Hobdy. | | 


(B. b. 2) In what Caſes Scire Facias lies of Aſſets 
Quando acciderint. 


C 381 ] 


N debt of 10/. the defendant pleaded plene admin euer, and it 
was feund that he had only 41. yet the judgment ſhall be that 
the plaintiff recover all His debt, and nothing ſhall be put in execution 
but the 41. but if he gets mere goods of the teſlator after by recovery 
or otherwiſe, then the plaintiff ſhall have /. fa. againſt them upon 
the ſame judgment; per Finch. quod nullus dedixit. Br. Exc- 
cutor, pl. 34. cites 46 E. 3. 9, lo. 
2. Debt againſt executers who pleaded plene adiminiſtravit, and 
found fer the defendant ; by which it was awarded that the plaintiff 
tahe nothing by his aorit, and after the plaintiff came and ſrmiſed that 
afſets is come after to the hands of the executors, and prayed ſcire fa- 


cias againſt them; and per Martyn, by the judgment the record 


18 determined, and ſcire facias lies upon record which remains, 
and not upon record determined, and upon this matter the plain- 
tiff may have the new writ of debt ; 3 quod nota, curia conceſlſit. 
Br. Scire Facias, pl. 13%. cites 4 H. 6. 4. 

3. In debt againit executors, or againſt the heir, who pleaded 
plene edminiftravit, or riens per deſcent, and it is found for them, by 


neW 


judgment mult be given againſt him for the whole debt, upon 


0 


ets 


d it 
that 


0 


Executors. 381 


* y-w a7ion, and ſhall not be barred by the firſt judgment; S. P. But 
per Markham; quod nullus negavit. Br. Executors, pl. 79. cites * ee 


cannot have 
19 H. 6. 36, 37. feb. fu.-fa 


| | | by the judg- 
ment the record is determined. Per Martin; quod tot. Cur. conceſſit; but Brook ſays, quzre inde; 
for it ſeems that debt does not lie after the plaintiff is once barred, Br. Executor, pl. 3 5. cites 4 H. 6. 4. 


tlieu the plaintiff may ave a new action, 


4. If executors bar the plaintiff by riens enter mains, if they See pl. 7. 
get goods after the plaintiff ſhall have ſci. fa. out of the fame 
record by ſurmiſe to have execution of theſe goods; quod fuit 
conceſſum per omnes juſticiarios, &c, Br. Executor, pl. 18. cites 
33 H. 6. 23, 24. | 

5. In debt againſt executor 61 bind for 2001. defendant pleaded 

plene admini//ravit, and the jury found aſſets to 1721. The plaintiff 
had judgement to recover the itire debt and damages, and coſts fi, &c. 
This judgment was afhrmed in the Exchequer-chamber ; for 
upon the bar, which in effect is riens enter mains, the plaintiff 
might have prayed judgment immediately, for it 13 a confeſſion of 
the debt, but he cannot have execution till defendant has goods of 
the deceaſed ; but the trial in this cafe is good direction to the 
ſheriff hat to do as to the making execution. 8 Rep. 134. Paſch. 
8 Jac. B. R. Mary Shipley's caſe. | 

6. It was reſolved in this caſe, that if debt brought againſt an 
executor, who pleads that he has fully adminiſtered, and it is found 
that he has ge to gol. whereas the debt ig Gol. that a judgment 
ſhall be given for the 601. :gainſt the defendant; and upon that 
judgment, if more aſſets come after to the executor's hands, the 
plaintiff may have a ſcire facias. Godb. 178. pl. 250. Mich. 

8 ſac. in C. B. Newman v. Babington. 

7. When it is found in action againſt executor, that he has And ſo de- 
ſome aſſets, though of little value, fo as he has not fully adminiſtered, _— the 
the plaintiff ſhall have judgment for the intire debt ; but he ſhall 218 „ 
not have execution, but of as much as is found, and ſhall not be 134. May 
barred of the reſidue, + and it more aſſets happen afterwards, he may 2 8 
have a /c. fa. to have execution thereof; but if it be found that 5 
he has fully adminiſtered, or if it be fo pleaded or confeſſed, the part oi Ma- 
judgment ſhall be againit the plaintiff, and fo are all the pre- 3 8 
cedents. Cro. C. 373. pl. 7. Trin. 10 Car. B. R. in caſe of bela per 


Dorcheſter v. Webb. Keyiing 
| Ch. J. and 
Rainsford and Moreton Juſtices to be good law, and adjudzed agcordingly in B. R. Twiſden J. atter- 
wards agreeing thereto. Sid. 448. Noel v. Nelſon. 2 Saund. 226. S. C. 
; + = 82 * 
— 3 3 


3. In debt againſt an executor who pleads plene admin dravit, 
wich is found for him, and fo the plaintiff is barred pro tempore, 
VIZ. until affets come afterwards to the defendant's hands, and 
Heath's Max. 58. cites 
19 H. 6. 27. | | | ; 

9. So in debt againſt an heir, who pleads rens per diſcant, or, in 
a formedon, pleads the warranty of his ance/for with ajjets, and 


after the acts are recovered againſt him, he ſhall have a nero for- 


ted: and if he alien the a/ezs, his hew jhail have a new 


lprmedon. Heath's Max. 58. \ 
- | SE 4 Io. But 


N — Coo — 


2 Keb. 6c6 
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10. But where in formedon, cui in vita, mortdanceflor, and the 
like, ſuch a plea is pleaded, either againſt the iſſue in tail, or the 
heir of tenant by the curteſy, &c. and no afſets found, and after 
aſſets deſcend, the defendant in the firſt action thall have /cre fa- 
cias for the afſets, if the firſt action be a formedon ; otherwiſe, as 
it ſcems, for the firſt land. Quære. Heath's Max. 58. | 

11. And fee 11 H. 4. and 4 U. 6. Br. tit. Sci. Fa. 74. and 130. 
in the laſt of which 1t 13 doubted when executors plead fully admi- 
niftered, and it is found for them, and afterwards afets deſcend, 
whether the plaintiff be not driven to a new afion, or may have 
a ſci, fa. thereupon, viz. upon the firſt judgment. Heath's 
Marx. 58. 2 | 

12. Which ſeems not by the 40 Ed. 3. and 43 Ed. 3. per Brook. 
in tit. Sci. Fa. 17 and 29. where a difference is taken when the 
plaintiff is barred, and when he doth recover. Heath's Max. 59. 
Lev. 286. 13. Upon plene adminiitravit, plaintiff may have judgment, and 

to have. execution of afſets cm acciderint. Sid. 448. Paſch. 
S.C. 22 Car. 2. B. R. Noel v. Nelſon. 
Ld. Raym. 14. Where an admini/rator pleads two or more judgments, and 
_ oy . plaintiff confeſſes the plea to be true, and prays judgment of affets in 
by Holz Ch. futuro, &. if aflets ſhould come afterwards to his hands, he may 
J. the exe fatisfy the judgments pleaded, becauſe the judgment of aſſats de 
eutor den futuro is only to be ditcharged after the other judgments are ſatiſ- 
not be liable d 
till more af. fied. 1 Salk. 312. pl. 16. Trin. 13 W. 3. B. R. the 5th reſolu— 


ſets happen, tion in caſe of Parker v. Atfield. | 

becaule the : | | 

plaintiff did not take judgment to have execution of aſſets generally when they ſhould happen, but of 
aſſets over hat would iatizty the jud ments. | 


15. One dies indebted by mortgage and ſimple contract. One 
of the creditors by ſimple contract gets judgment of afſets quando acci- 
 derint, yet where aſſets come in by the aid of equity, the other 
ſimple contract creditors ftand in the place of the mortgagee as to 
What he has exhauſted out of the perſonal aſſets; but if aſſets at 
law come, they muſt be applied in a courte of adminiſtration, and 
ſuch judgment-creditor will be preferred. 2 Vern. 763. pl. 663. 
Mich. 1718. Wilſon v. Field. | | 

[ 383] 16. In an injunctian the words pro defectu placiti, &c. are in- 
tended of an iſſuable plea, and the words judicium intrare are in- 
tended of a final judgment; therefore if the defendant be an exe- 
cutor, and pleads plene adminiſiravit, and the plaintiff at law enters 
Judgment de bonis teflatoris cum acciderint, he may proceed to a ſcire 
facias 10 inquire of aſſets, and enter jud ment thereupon ; for the 
meaning of the injunction is, that the defendant may proceed ſo 
far, as that nothing ſhall remain but to take out execution after the 
injunction is diſſolved. 3 Wms.'s Rep. 146. Mich. 1732. in a 

nota of the Reporter to the caſe of Morrice v. Hankey. 


I R. 3. 3. for his falſe pleu. 9 H. 6. 44. b. 11 H. 6. 8. 16. Hill. 3. 
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(C. b) Judgments againſt Executors. 
Judgment General. 
[Upon a falſe Plea.] 
[1. 1 Rep. 9. MoOwrzor, in dien upon afliunyfit of the ad. 


miniſtrator, in conſideration that adminiſtra» 


tion was committed to him, and that he has aſſets to pay, he pro- 


miſed to pay the debt due by the teſtator; defendant pleads non af- 
fungfr, and found againſt him, and judgment general given, and 
not de bonis defuncti. 9 Rep. 94. BANE's CASE. ] 
[2. If executor pleads ne unques executor, Wc. and is found exe- * Br. Exe. 
cutor, judgment ſhall be general to recover the debt. 46 E. 3. 10. Sutors ple 


— 


12 Car. B. R. in writ of error brought there, + lien of admini- In debt a- 


ſtrators. 46 E. 3. 10. between CRESWELL AND GREEN, and Siaſt wo 


. 1 . executors 
judgment given to recover de bonis teſtatoris; contra Brooke, if the one 
that it ſhall be a conditional judgment. 11 H. 6. 16. b. in the pleads ne 
court of Lynn reverſed for thoſe cauſes. Intratur Hill. x1 Car, "ane Kc. 
; f . 
Rot. 234+] and the 
| | f other pleads 
another plea, and it is found againſt them, the judgment ſhall be that the plaintiff recover of the goods 
of the deceaſed if they have, and it they have nut, &c. then againſt him who pleaded ne unques exccu- 
tor of his proper goods. Br. Dette, pl. 177. cites 1s H. 6, 7. and 19, Judgment ſnall be de bonig 
propriis. Br. Executor, pl. 51. Cites 11 He 4. 5. | 
+ So it igin the original; but quære, how to be tranſlated ? 


[3. So if in an action againſt divers executors, and one pleads ne le was found 
wungues executor, &c if it be found againſt him, the judgment ſhall he was 


executor 
be general againſt him to recover the debt. 46 E. 3 | and ata. 
niſtered. Br. 

Executor, pl. 34. cites 46 E. 3. 9, 10. [ And fo it ſeems it ſhou d be here, and that 46 E. 3. (3.)is 
miſprinted. ] 

85 een denied that they were adminiſtrators, and it was found againſt them, and 
that they had 4 l. in their hands, where the demand was of 41. the judgment was, that plaintiff reco- 
ver againſt them 4 J. for their falſe plea ; quod nota. Ibid. cites the lame term. = 


LA. But if aſſets are found in the hands of the other executor, for f Br. Ex- 


fart of the debt, then the judgment againſt the other, who pleaded — 


the falſe plea, ſhall be zo recover the reſidue of the debt. 7 40 E. 3. 10. S. C.— 


II H. 6. 37. b. Contra || 11 H. 6. 7. b. 16. b.] The other 


executor 
pleaded fully adminiftered, and it was found that he had in his hands 61. and judgment was, that the 
plaintiff recover the bl. from his executor, and the reſidue againſt the other as if he had denied the 
deed of the teftator. Br. Executors, pl. 34+ cites 46 E. 3. 9, 10. Br, Adminiſtrators, pl. 12. 
Cites S. C. See pl. 2. in the notes. 


Cy. Note, that in thoſe caſes, iF it appears to the Court, as by finding [L 384 1 
of the jury, that the executor has not aſſets in his hands, then upon 
ſuch falſe plea the judgment ſhall be general; for it will be in 
yain to give judgment of the goods of the deccaled, if he has, = 
| | when 
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when it apears that he has not any, and ſo the caſes above are to 


be underſtood, for ſo is 43 E. 3. 10.) 
» Fitzh. [6. If fully adminiftered be pleaded in debt, and found againſt 


2 the executor, the judgment for the damages ſhall be general, 
ana the * 11 H. 4 Jo 11 6. 39. 
pla: ntiff. had 
capias aa ſatisfaciendum of the damages againſt the executor. Br. Executors, pl. 51. 0 _— den 
Ir they plead plene adminiſtravit but ſo mech, or plene adminiſtravit generally, the Judgment ſhall be 
ot the Sols of the deceaſed of the principal debt, and of the damages of their proper sad, per Moile 
Br. Execut tors, pl. 108. cites 2 E. 4. 4. And where elongaverunt i is returned, he Niall have cx. 
ecuti on of the goods of the deceaſed it they have, and if not de bonis propriis. Ibid. 
1 ot the debt ſhall be of the goods of the deceaſed. Ibid, 
- Adm; ini ſtration, cites Godb. 178. Newman v. Balingſton, S. P. viz. that capias ad ſatisfacien- 
aum lies for the damages, but Gocb. mentions nothing there ta that e, for which ſee (B. b) 


Ncανπ]απꝗnn v. Babbington. 


— Dat the 


C7. S/ in detinue, the judgment for the damages ſhali be general, 


11 H. 6. 39.] 
S.-P. Br. [8. In an action of debt againſt an executor, who pleads Ne un- 


rector, ues executor, ne ungques adminiſtravit as executor, and this is found 
againſt him, the judgment ſhall be de bonis teſtatoris ſt, & ſi non 
tor their de bonis propriis, as well of the debt as of the damages and cefts. | 


p. 108. Cites 
2 E. 4- 4. 


1 Tr. 15 Car. B. R. BETWEEN STREET AND WISE, in a writ of 


ſhall 
— be error upon ſuch judgment in Totneſs in Devon, and this afſigned 


put in ex*- for error; yet the judgment affirmed per Cur. becauſe ſo is che 


— or common courſe, Intratur Hill, 14 Car. Rot. 75 1. 


the goods or the deceaſed. 


Cro-E. 51%. [o. In an alien of debt againſi be and feme, as executors of A. 


pl. 20. a upon which judgment is given againſt them by nihi/ dicit de bonis 


26. pl. 
: ED teſtatoris ſi, & c. & ſi non for damages and cots de bonis propriis, 


5 47. pl. and after a devaſavit is returned againſt the defendants, the 
5. S. C. * be to recover the debt, damages, and cgſis de bonis pro- 
priis, the baron and feme. M. 14 Car. B. R. Bpriwers 
Movuxsox AND BouRxE, and Hill. 14 Car. adjudged per Cur. 
after arguments at bar, becauſe it is the common courſe, though 
+ Fol. 93:. the feme + cannot properly convert to her own ule, for ſhe may 
have goods + as executrix, though ſhe be a feme covert, and 
peradventure the baron 1 is charged only for conformity in reſpect 


of the wife.) 


1 to. In debt againſt executor for rent upon a leaſe for years 
311. 
6 Eliz, 

Anon. S. P. ſhall be general. 14 H. 4. 29.) 

0e. C. % (11. If A. recovers againſt B. debt and damages, and after I. 
- Hitter, * dies, and edminiftration is granted to C. his wife, Who waſtes the 
S. C. ad- goods, and after takes D. to baron, and a 5 fa. is awarded de 
guezed.— bonit teftatoris in the hands of I. and C. and the ſheriff returns 


D 7 * . 
. 0e pl. ulla bona, & c. and upon this, upon ſurmiie that they have waſted 


44- 5. C. 
w wide the goods, anether writ is awarded to the ineriff, / fibi conſture 
* Feterit per nguiftronemy that they have waſted the goods, then to 


warn them to fhew caulc why execution ſhould not be de bots 


propriis, and upon this the ſhevilF takes an inquilition, Which 
finds 


Nel. Abr. 176. pl. 8. 


incurred after death of tijtator, if plaintiff recovers, the Judgment 
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ends this matter, and refers it to the Court, whether the baron 


and feme have waſted the goods of the teſtator, and converted 


them to their own uſe, according to the writ or not; upon this 
ſpecial return the Court awarded cxecution of the proper goods of 
baron and feme, for the theritt has returned the ſpecial matter 
and by this the baron 1s to be charged tor the converſion of the 
feme. M. 16 Car. B. R. adjudged per Cur. KNIGHT AND HILTON 
AND HIS WIFE ADMINISTRATRIX AGAINST COPPING.] 

12, If executors are at iſſue upon plene adminiſtravit, and 77 7s 
rnd that they have fully adiiniſtered, except in one county, or that they 
have fully adminiſtered, echt 205. they thall be charged of 1001. 
for the contrary of their iſſue is found. Br. Executors, pl. 82. 
cites 24 K. 26. 27. 47, 4% 

13. Debt fer 20 l. againſt executors, who pleaded riens enter mains, 
and it is found that they have 51. they ſhall not be charged but 
of gl. Contra of the plea of ne unques executor. Br. Executors, 
pl. 141. cites 40 E. 3. 15. & 34 H. 6. 22, 23. WO 

14. Debt againſt two executors, at the pluries or diſtreſs the one 
confeſſed the action, the plaintiff ſhall have ui ment again/t him ge- 
nerally, and againſt the others of the goods of the deceaſed, and the rea- 
ſon ſeems to be, becauſe he did not deny but that he had aſlets 
for if it be otherwiſe, he might have ſaid that he had nothing but 
10s. &c. and confeſſed the action; and upon fi. fa. again}? executors 


it is 19 return that all the executors but one has nothing; tor the poſ- 


ſeſſion of one is the poſſeſſion of all, and other fi. fa. ſhall iſſue 
againſt all; for they might have goods after; and the theriff, who 
returned that the executors had ſold the goods for money, and for 


other goods, was amerced; for he might have execution of the 
goods of the executors amounting to ſo much, &c. Br. Executors, 


pl. 63. cites 14 H. 4. 12. 

15. Debt againſt L. and others of R. 8. of 40/1. who pleaded 
plene adiniuiſtravit; the other ſaid that aſſets ; and it was found that 
they had goods of the deceaſed, the day of the writ, to the value of 201. 
and no more, and put damages to 51. and it was awarded that the 
plaintiff recover only 20 J. of the goods of the deceaſed, and the 5 |. de 
bonis propriis; and as to the other 20]. that the plaintiff be 
amerced z and of the 201. recovercd, the plaintiff had fi. fa. of the 
goods of the deceaſed, and of the 51. ca. fa. quod nota, by the 
falſe plea. Br. Executor, pl. 76. cites 21 H. 6. 40, 41. 

16. Debt againſt executor ; per Chocke J. if the executor delivers 
legacies, the debts not paid, and the reſt not ſufficient to pay the debts, 
they ſhall be charged of his proper goods; per Littleton J. he 
cannot know the debts unleſs they are demanded, and therefore, 
if they are not demanded, they may pay legacies, otherwiſe it thall be 
long before the legacies ſhall be paid, and he ig not bound te take co- 


 nnſance of the debts without demand, unleſs of debt of the king ; per 


Chocke and Brian, this is all one; for the king has no prerogative 


in this, unleſs his debt be of record. Br. Executors, pl. 116. cites 


31 E.. | 
17. Debt againjt an executor upon the bond of the fi te/iator; the 
defendant pleaded ihat the firft teſtator did owe 1001. 77 his 10 
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tator, after whoſe death goods of the value of 1091. came to bit . 
tator, as execuor of the firſt tejiator, which he retained, and ltr ths 


feid gad his tefiator in vita ſua plene adminiftravit. The plaintiß 


replied aſſets in London tempore mortis of the faid teflator, and it was 
und for bim, and he had judgment de bonis of the firſt teſtator 
in the hands of the defendant, and damages de bonis propriis ; 
and thereupon a ict. fa. was brought againſt the defendant ; upon 
which the ſheriff returned a devaſtavit, and the plaintiff had judg- 
ment and execution de bonis propriis of the defendant, and if 


nulla bona, then he might have either a ca. ſa. or an clegit. 


Nelf. Abr. 790. pl. 2. cites 3 Eliz. Dyer, 185. [b. pl. 66. ; DY 


2 Eliz. Woodward v. Chichetter. | 


18. In debt againſ? the executor of an executor, the defendant 
pleaded, that the executor's teſtator had fully adminiſtered, and that He 
had nothing in his hands at the time of his death ; and it was fund 
that he had afſets ; whereupon a fieri facias iſſued to the ſheriff, and 
he returned that the defendant had nothing, and it was held, that 
the therift ſhould be amerced, for he ſhall be eſtopped to make 
fuch a return, and that it ſhould be no prejudice to the plaintiff, 


for that the debt ſhall be charged ſo long as the record remains in 
force, not reverſed by error nor attaint; and if he hath no goods 


of the teſtator's, he ball be charged rf his own proper goods ; for that 
avhen be pleaded that the firſt executor had fully adminiſtered, he did 
not deny but that afſets came to him after the death of the teſiatcr. 
Mo. 23. pl. 81. Paſch. 3 Eliz. Anon. | 

19. Executor pleads releaſe 75 himſelf, which is found folks, 
judgment ſhall be de bonis proprus ; but if he pleads alli re- 
leaſe made to teſtator, it is otherwiſe. Mo. 70. pl. 188. Trin. 6 Eliz, 


Anon. | | 
25. The Court inclined, that F vpon riens enter mains pleaded, 


it is found that ſeme part of the ſum in demand is in the hands of the 


executors, there the plaintiff, wpon a /urmiſe of goods came ts the exe- 
eutors hands, ſball have a fcire facias, but not where on ſuch iſſue 
it is found fully for defendants that they have nothing in their 
hands. Le. 68. pl. 87. Mich. 29 & 30 Eliz. C. B. Bracebridge 
v. Baſkervile. | | 
21. Error of a judgment in C. B. for that in deb? againſt huſband 
and wife, as executrix, the defendant pleaded payment by the awifc 
after the death of the inteſtate, according to the condition of the bond, 
and iſſue being joined, war ound for the plaintiff, and judgment 


. nvas quod recuperet debitum againſt them, de bans tejtatoris, & non, 


&c. the damages de bonis propriis; it was objected that the judgment 
ought to have been de bonis propriis, becauſe the plca was falſe ; 
and for the damages de bonis propriis of the baron only; ſor a 
feme covert cannot have any goods ; but the Court held the judg- 
ment well given, though the plea is falſe; yet he is altogether a 
ſtranger to the inteſtate, who was her firſt huſband ; and though 
ſne hath no goods during the coverture, yet becauſe the huſband 
is charged only in reſpect of his wife, and ſhe might have goods, 
if ſhe ſhould ſurvive him, and exccution might be then taken 
againſt her, therefore the judgment was affirmed good. And ſo 

8 are 


hand &@* a 
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2 ate all the precedents, as Mann informed the Court. Cro. J. 191. 
pl. 17. Mich. 5 Jac. B. R. Johns v. Adams. 


tiff 22. Where an executor pleads plene adminiſtravit, and it is found 
5 ogainſt him, tlie judgment ſhall be de bonis proprus, becaule it is 
SE a falfe plea in his own conuſance. Cro. J. 191. Mich. 5 Jac. 
IM B. R. in cafe of Johns v. Adams. 
25 23. In debt againſi baron, aud feme as executrix, &c. they plead 
low payment by the teftator, and upon iſſue it is found againſt them, 
IE | and judgment quod recuperet debitum de boms teſtatoris, and the 
Ni colts and dawayes de bonis propriis; and in error it was held to be 
. 1 a good judgment, although a feme covert cannot have goods in 
a her own right, yet ſhe may have them as executrix, and ſo judg- 
ant F . mentaihrmed. Noy, 125. Anon. | 
SP . 24. Judgment upon a ſcire facias againſt an executor, and an in- 
TR ; gui, and returned that he diverſa bona teſtatoris difpoſut, elongait 
* ö & ad proprium uſum covertit, he comes in and pleads that he was 
hs | never executor, or adminiſtered as executor, and traverſes abjque hoc, 
Lo | that he bona teſtatoris difpoſuit, &c. wicreupon 1fſue joined, and 
if, | found againſt him, and judgment, which was held good upon a 
5 |F _ xit of error; for he having gone off from his plea of ne unques exe- 
8 | cutor, and traverſed the conver/t91, it {hull be intended a convertion 
kat i 85 excctitor. Skin. 85. pl. 3. Hill. 35 Car. 2. B. R. Bird v. Har- 
did riſon. # | 
3 | 25. If executor ſuffers judgment to go againſt him by default, 
5 upon exccuting writ of inquiry, he ſhall not give evidence of want 
Ihe, | of aflers, tor he is eſtopped ; for he ſhould have pleaded plene ad- 
ag mini{travit, or ſpecially what aſſets he has; per Cur. 6 Mod. 38. 
B. Mich. 3 Ann. B. R. Treil v. Edwards. 
ed, 5 | | 
the LD (D. b) [Judgment. ] 
e- | | 
Tue In what Caſes it ſhall be De Bonis Teſtatoris only. 
Tots | 
g it. FF a recovery of a debt be againſt an executor by nent de- 
| | dire, the judgment ſhall be de bonis teſtatoris only. 
4 25 E. 3. 41. b.] | 
to {2. If executor. plead; in abatement that anather executor, not 
id, named, adminiſtered, and it is found againſt him, the judgment ſhall 
ent be of the goods of teſtator only, 11 H. 6. 8. dubitatur. 9 H.6. 
ey Coma ˙ Ä = | 
2 I.3. If upon fully adminiſtered pleaded it be found againſt the But where 
le; executor, judgment ſhall be of the debt of the goods of teſtator ING 
80 85 | only. 7 H. 4. 13. 11 H. 4. 5. 9 H. 6. 44. b. 11 H. 6. 8.7 vercich 
dg- found aſſeta 
'T a a ſpecial fieri facias was awarded of the goods of the deceaſed, and if if can appear that they are watteg, 
uch then de bonis propriis. But this alters the caſe much; alſo by the devaſtavit the judgment ſhall be aj- 
oh tered, viz. that execution ſhall be de bonis propriis, which cannot be without a return of the ſheritt. 
and Noy, 7. Williams v. Roberts. | 
0's, | | | 
ken | [4. In debt againſt executor, if he pleads a falſe acquittance, and 
| io this is found againſt him, yet he ſhall be charged de bonis teſtatoris 


only ; 


* 


; 
| 
* 
1. 
* 
* 
2 
. 
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only ; ; for he doth not eſtrange himſelf from the temen by this | 


plea, Contra 11 H. 6. 8.] 


3 _ C. In debt againſt executor upon a bond made by teſtator, if 
ot oe nis 

oroprits; the executor dertos the deed, and this is found againſt him, the judg- 
tor the ment thall be only de bonis teſtatoris. Contra 17 E. 3. 20. 45. b. 
executor 

unte adjudged. J | 

cozulance whether it was the deed of teſtator or not. Br. Executor, pl. 109. cites 6 F. 4. 1. 

And. 159+ 6. In an action of debt againſt an executor, if the defendant 


Pi. 197. 3 
. pleads a judgment had againſt him, in a. former action "TER 
v. Baker. againſt him by another, and that he has nothing in his hands but 
— to {atisfy this, and the plaintiſf replies that the ſaid judgment was 
Tc 1E. 
2 > + feknow ledged by covin to defraud the creditors, which is /ound ar- 
judged ac- cordingly, though this falſe plea is found againlt him, yet the judg- 
_ OY ment thall be only de bonis teſtatoris. Trin. 42 El. B. R. ad- 
ie ul 
tees fe. judged between BokRET AND Bovrs. 
veral realons; iſt, Becauſe the plea is true; for there is fuch a record as the defendant pleaded, though 


tlic plaint' Latefied and avoided it, and it is no: like to where it is ut, rly tal „ as When one pleas 
ne unques executor, ne unques adminiſter as executor, &c. which plea lying in his own knowledge 2s be 
utterly falſe, is the c2ute that in fuck caſe the judgment is de bonis propriis, &c. 3. F. by Dyer, 
Mo. 70. pl. 188. Trin. 6 Eliz. 


[/. If a man rechdere damages TW an executsr or adminiſtrator 
in an action of covenant againſt him, upon a breach of covenant 
by teſtator, the judgment ſhall be de bonis teitatoris oniv, be- 

L 388 ] cauſe he could not have prevented it, and here the duty is recover-t 
| all in damages. M. 37 El. B. R. agreed per Cur. betwee _ Hort 


AND Hong. 

[8. So tl.e judgment ſhall be de bonis teſtatoris only, though 
the covenant was broken by the executor or adm: niſtrator Gn 
becauſe 95 the duty is to be recovered in damages in this action 
Held M. 37 El. B. R. in cafe of Horrt aGaixsT Hors. D. 
irs El. 324. 34. adjudged. M. 21 Ja. B. R. 1 in writ of 

® Cro. J. error between PD MAN AND Lignrroor. And judgme: 

3 given in B. De bonis teſtatoris fi, &c. et ft non, = De boi $ 
PA propriis reverſed... Where the caſe was, that leſſee tor years of 
+ Fol. 932. an adyowſon granted the next avoidance + to B. who covenantcii, 


that if he would grant this preſentment to any one, leflor thould 


juized, — | 
ee have the offer and refuſal of it; B. dies, and his executor grants 


2 Roll. Rep. 
415. S. C. it to another, without any offer made to the leflor, upon u. hich 


_ adjucged, leſſor brought action of covenant againſt the executor, who pleas 


but not 
— non concctlit, and this is found againſt him, and damages given, 


ſtared. — &c. and the Court thought this was only a nonfeaſance, and no 


1 Hob.185. act done by. the executor. Hob. 254. between 1 CoLLixs AND 


2 8 * Tnhoxovancoop. Adjudged where the breach was for want of 
reparations by the executor. ] 


Hott. 2c. 


— ſigned in doing of 4 thing by the executor againſt the covenant, and 
this found againſt the — though che breach of the obli- 


P'- 363, 
bs Co == was by the executor himſcli, yet judgment ſhall poo de 


onis teſtatoris only. Adjudged Hob. 362. Trin. 17 Jac. Cas- 


TILLION AGAINST 811711. 
| : 10. Where 


C9. In action of deli againſt an executor upon ation, whereof 
8. C. re. the condition was for perf? rmance of covenants, and a breach at- 


be 


C 


wer, 
hid 
dam 
the « 
it w. 
thea 
whe! 
agar 
ough 
in re 
again 
and it 
murr 


19 C. 


bInis te 
Claratio 


13. 
by def, 
moved 
notion 
Ch. J 
tor or; 
cut of | 
it wou 
of coll 


and that this objection was as well to the verdict, as to the de- 
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d. Where the writ is in the detinet only, the judgment ſhall Ibid. favs 
be de bonis teſtatoris; per Curiam. Hutt. 35. Trin. 17 Jac, in ſee the like 


A 9 3 judgment. 
caſe of Caſtilion v. Smith. Hill. 33 
þ Eliz. Rot. 
1143. Johnſon v. Parker, 


11. If Judgment be given in debt, and a ſer. fo. brought againſt his 
executor, 2who pleads 0 it he was not executor, nor that To ever ddlini- 
nifterea, &c. and it is found againſt kin yet the Court agreed that 
the judgment ſhall be de boms teffatoris tantum; ecauſe the execu- 
tion ſhall relate to the judgment, and fcire facias is to know why 
he ſhould not have execution of the firſt judgment, and this ex- 
tends only to the goods of the teſtator; and Moy ie Prothonotary 
ſaid, it was ruled ſo in C. P > 5 Fac. Litt. Rep. 53. Mich. 3 Car. 
C. B. Anon. 

In covenant, the Plaintiff declared againſt Chriſtopher But the ce. 

Guyſe, baronet, for that he (the plaintiff) granted a leaſe to one . 995: 


4 Ota, 
Geo. Harvey, of the rectory of Berkley, for 60 years after the that it ſeems 


determination of a leaſe then in being - which leaſe expired, and e. that 
tne gectar- 
that Harvey covenanted for himſelf and his aſſigns to repair, 


whoſe eſtate one William Guiſe had by aſſignment, &c. who made by bi was 
the defendant executor, and died, and that the chal was out £999 e- 


nouga, for 
of repair in the time of the teſtator, and ſince, and allo one great upon tie 


barn, &c. 'The defendant, as to not repairing the. chancel, Plea- led whole mar- 
that the plaintiff did not leaſe it to Harvey, and thereupon they 5 
rere at iſſue; and as to the barn, he demurred, and the- plaintit® Es" 
had a verdict upon the iſſue, and 3ccl. damages, and alſo 2001. clared a- 
damages for not repairing the barn, if judgment ſhould be again CON 
the defend: int upon a demurrer; and upon arguing the dem: Irrar, 8 
it was inſiſted for the defendant, that the plaintiff was miſtaken in though in 
the action, forit was brought againit the defendant in his own right, 1 
when, upon the plaintiff's own ſhewing, it“ ought to be brought e Fa ag 
againſt him as executor, and as ſuch, and not otherwiſe, he med, whic 
ought to be diſcharged z for he is not liable to this covenant, but pany 1 
in reſpect of aſſets of the teſtator, and therefore the judgment rhe plain- 


againſt him ſhould be de bonis teſtatoris, and fo it was adjudged, tiffs _ 
very we 

, ; : ; have their 

murrer. Nelſ. Abr. 174, 175. pl. 16. cites 1 Saund. 111. {Mich, judgment 

19 Car. 2. pl. 17.] Dean and Chapter of Briſtol v. Guile. ior = da- 

| : mages de 

bonis teſtatoris on this declaration, but it was not moved. There was alſo another exc ep: dion to the de- 


claration, viz. that a que eltate could not be 1 of a term, and cites Cru. 25 no 22. 


89 7 
13. In debt upon an obligation againſt an executor, judgment Was * 

by default, and becaufe the bond had been a long time i. d it was 
moved that the damages might be increaſed by the Court wider a 
nation of coſts, as the practice was agreed to be uſed; but Hol 
Ch. J. ſaid, that the damages are to be adjudged b t the execu 

tor out of the eflate of the te/tator, but judgment for c -2/75 ought to 8 
cut of the Hate 7 2 teftator 7 tantum, fi non, de 2 propr 215, and 
it would be hard to charge the executor in damages ut nder the title 
of coſts for the time in which the bond was cl lapſed | in the life of 


6 tis 


F 
$1 
1 
+ 

# 
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the teſtator, but he ſeemed to incline that it ſhall be ſo for the 
time in which the bond was unpaid after the death of the teſtator; 
but upon examination it was ſaid that the judgment was entered, 


and then per Cur. it is too late, and ſo nothing was done, 


Skin. 561. pl. 8. Mich. 6 W. & M. in B. R. Rolſton v. Main. 
14. Leſſee covenanted to repair and dies, and his executor aſigu- 
ed over his term, and the aſſignee dies, and bis executor ſuffers the 
premiſes to be out of repair. Covenant was brought againſt the execu- 
tor as executor. Judgment ſhall be de bonis teſtatoris only, though 
he might have been charged as aſſignee. 1 Salk. 316. pl. 25. Trin. 
9 Ann. B. R. Buckley v. Pirk. | 


[(E. b) Judgment.] 
Execution of it. 


Cr. 1 F an execution ſues to the ſheriff to levy the deot of the goods 
of the teſtaten, it executor has ſeld the goods of the teſtator be- 
fore the worit purchaſed, and has taken money and other goods for the 
ſame goods, the ſheriff cannot make execution of his proper goods, 
but ought to return it to the court. 2 H. 6. 12. admitted. Con- 

tra 14 H. 4. 12. b. adjudged.] | 
2. Debt againſt executors who plead plone admini/lravit, and off*ts 
is found againſt them, and upon this judgment was given of the 
goods of the deceaſed, and upon the ft. fa. the /her:F returned de- 
vaſtaverunt, and thereupon capias was awarded againſt the execu- 
tor where no capias lies at firſt; quod nota by award. Br. Exc- 

*[ 399] cutor, pl. 8. cites 2 H. 6. 12. 

Ibid.” cites 3. If in Banco a judgment is given againſt executors to recover 
eee a debt de bonif teſtateris, and thereupon a fieri facias iſſues, and the 
1 Jo. 417. ſheriff returns nulla lena, upon which an entry is made in the roll 
faid to be quod teſtatum ef?, that the executors have ſold ſeveral goods of the 
es Per, * teſtator, and converted the money to their own uſe, upon which 
ber, ſave à Writ is awarded to inquire what goods were waſted, and the 
— that the ex- ſheriff returns an inquiſition, by which it was found that ſeveral 
icon goods of the teſtator to the value of the debt were waſted by the 


the ſcire | : : 
facias were EXECutors, and thereupon a ſcire facias to ſhew cauſe why execu- 


2 tion ſhould not be of their own goods, and upon two nihils execu- 
A demur. tion is awarded; this is erroneous, for though the inquiſition is 


. red, and up. falſe the parties are without remedy, and it might be miſchievous 
on a reſpon- to executors who might not have notice, the action ſometimes be- 
— 1 ing brought in a foreign county. Adjudged in B. R. upon a writ 
given de bo- of error in redditione executionis only, and the execution reverſ- 
mis proprits, ed, but judgment ſtood. 5 Rep. 32. Hill. 45 Eliz. Pettifer's 


An Upon 4 
writ of er. caſe. 3 Danv. 404. pl. 2. 


ror affirmed by the wh le ourt, and ſaid, admitting Pettifer's caſe law, which they neither abſolutely 

affirmed ror d ſaftirmed, yet this caſe ſtands on good reaſon. In Vettifer's caſe the judgment was on 

nihil returned, but here was warning returned and an appearance, and the parties might have plcaded th) 

had not waſted the goods, to that if there was an; prejudice, it was by their own default in not traverſing 

the waſte; and the Court adviſed the clerks to uſe this courſe hereafter, as a good and legal courſe for 

the expedition of juſtice and execution. Cr, Car. 518. 526, 527. 8. C. adjudged, 3 
; 
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differed from Pettifer's, and vide Gibſon and Brook, Cro. Eiiz, 859, Ow. 132, 133. [Jaques 


Collins]. Lit. Rep. 47. [Archer v. Dalbye ]. Palm. 280. [Cluther v. Thinn ]. 2 Sid. 103, 14. 


[Fitcher v. Wolſton ]. Sty. 56, 57. Skin» 85, 86. [Bird v. Harrifon], 


4. But if judgment is given againſt executors, and upon a fi. 
fa. nulla bona returned, the plaintiff may have a ſpecial writ of 
fieri facias to levy the debts of the goods of the deceaſed, & ſi tibi 
conſtare poterit, that the executors have waſted the goods, then 
de bonis propriis, which is agrecable with law and reaſon ; for if 
the ſheriff makes a falſe return, the parties may have remedy by 
action. Per Curiam. 3 Danv. 404. pl. 3. cites 5 Rep. 32. in 
Pettiter's caſe. 

5. Debt againſt an adminiſtrator, who pleaded that before the ace 

ian brought the adminiſtration was revoked and granted to another, he 
having then afſets in his hands t9 the value of 200 l. which he had de- 
livered over ts the new adminiſtrator. The plaintiff replied, that it 
was done by fraud and canin, upon which they were at iſſue, and 
[7 it wwas found, and thereupon the plaintiff had judgment to reco- 
ver the debt de bonis teſtatorts. It was afhigned for error, that 
the judgment ought not to be abſolute de bonis teſtatoris on- 
ly, but conditional, ſi tantum, &c. but the whole Court diſallow-- 
ed of this error very much, and all held clearly that the judgment 
abſolutely given was good, and they were not conſtrained in this 
cale to give a judgment conditional, and ailirmed the judgment. 
Bulſt. 187. Paſch, 10 Jac. Morgan v. Soke. | 


(F. b) In what Caſes it ſhall be de Bonis Teſta- 
toris if he has, ſi non, de Bonis propriis. 


[1. IN debt againſt baron and feme executor in right of the ſeme, if 
plaintiff recovers, and /beriff returns that the laren has con- 


_ verted the goods, the plaintiff thall have execution de bonis pro- 


pris 'of the baron. 18 H. 6. 4. b.] © 
2. Upon a judgment againſt executor to recover of the goods * Orig. is 


* , 
(enioigned) 


of teſtator, if ber returns that the goods are * efloigned, the judg- g 


| ite Co 


[3- Soif he returns that they are wweſled. 11 H. 6. 16. 35. b. So if the 
3 | 9 +35 ne” 
[4- Upon judgment of the goods of the deceaſed, if the ſheriff u 


L turns that 
returns that he had fo much aſſets but has wweſted them, upon this re- before the 
turn the judgment ſhall be of the goods of the deceaſed if he has, eee. of 
: 5 the writ, 
if not de bonis propriis. 11 H. 4. 70.) they fold 
the goods for certain money, which they took to their own uſe; quod nota, ' Er. Execution, pl. 36 
Cites 8. C. S. P. Br. Executors, pl. 56. cites S8. C. 


[F. But ſee 2 H. 6. 12. b. a capias awarded upon ſuch return, 
and fo judgment abſolute of his proper goods. 11 H. 6. 7. b.] 


Vor. XI, TR Ft | [6. Upon 


++. Exe. 


ment ſhall be of his proper goods. 9 H. 6. 57. b. Curia. ] cutor, pl. tg 


* 


Br. Retorn de Briefs, pl. 8. cites 8. C. 


[3011 
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; | 06. Upon Huli adminiſtered pleaded, if 20 J. affects are Jound, and 
L | judgment upon it, and the ſheriff returns that be tus not nſjets in his 5 


bailiwick, judgment ſhall be de bonis teſtatoris fit, &c. fi non, de 
bonis propriis. 9 H. 6. 9: b. | | : 
7. So if he returns that they bane not Hels within /1s bail ex | | £ 
Prout &! conjlars Pr terit, becaute it appears in a manner that "4 | 4 
goods are effoigned, the judgment ſhall be to recover of the mw 1 
of the deceated, and ſi vicecomiti conſtare poterit that they at 4 
| efloigned, de bonis propriis. 9 H. 6. 58.) 
L | 8. If the ſheriff return Vat he has nething of the goods of the Ve. I jt 
4 9” ah upon a /ggeftion mage by the ple aintiff th. ut he has alienel the " 
3 lets, he ſhall have /pecrol wwri7, ſcilicet, ſi ita fit to make execution 1 
1 of his proper goods. 11 U. 6. 8. 35. b.] 3 
b. [Y. If a man recovers debt and damages againſt an executcr he ſhall —_— 
41 recover damages de bonts teſtataris 6: 4 ſi non, de bonis pro- qu 
11 priis. 8 Rep. 134. Ma. SHIPLEY'S CASE, dubitatur, 3 II. 6. 5. 
*1 C10. In an action againſt divers executors, if one plead ne ungue' 1 
"1 exectitgr, ond the others: plead fully adminiſiered, or ſuch like, and Ew 
7 — _— this is found againſt them, the Leda ment ſhall be of the goods Ul of 
| | * rol. 933+ the dead againſt al if they have, 2 nan * de boms proprits againſ? hin 181 
$1 —ů— 20 plead: . ungques executor, c. Contra 11 H. 6. 37. b. 3 
[11. In an action of debt againſt an executor, if the defendant 2 
aft car at the return A the ſummons and makes dl. fence, et nihil dicit in goes 
bar ram, by which ie is given againſt him by nihil dicit, the nis, 
jude ment thall be as fe the damages and cſs de bonis te ſtatoris, ſi, 7 
&c. & fi non, de bonis propriis. Hill. 14 Car. B. R. adjudged the 
per Cur. between MoUNSON AND BoukN in writ of error upen de 3 
| ſuch judgment in Bank, for this is the g], courſe intratur.) ſuec 
Cro. C. 1 | 12, If the executor cmes at the fir(t; ſcilicet, at the return , "ll 
55 pt 61 the ſummins, a and ee een the attion, yet judgment ſhall be rr 
S. C. ad. given againſt him as to the dan; ages and ſts de bonis teſtatoris, fi, e. 
Judged, Kc. K ſi non, de bonis proprus. Held per Bramſton, Hill. agal 
q | 14 Car. in the ſaid cate of Mouxso0N AGAINST BOURNE.) | 2a: 
: 13. If the exccutor at the firſt day, ſeilicet, at the return of the pl. 2 
: ? un. moans, acknowwledecs the action, and faith that he has no aſſe ts, the 21 
4 judgment thall be tor cat aid damages only de bonis teſtatoris, if that 1 
N i b-7rue. Held per Bramſton in the ſaid caſe. } the of 
ö 4.5 If the executor comes at the return of the ſummons and defer 
: plead; that he has been als aways ready „ and yet is, and this ig true, the He doe 
judgment thall be only de bonis teſtatoris for coſts and damages. falſe | 
| Per Braratton in the faid caſe of MouxsoN AGAINST BOURNT. ] nis pr 
This ;5 fa [i5. In an action againſt executor or adminiſtrator, if defend- 22. 
* REES ant pleads ne unques executor, ne unques adminiſtered as executor, d: hon 
wore bf and this found againſt him, the judgment {hall be de bonis teſta- nulla 
«te execu- toris fi, &c. ii non, de bonis propriis for his fal/e plea.) waſtea 
the See is denied, for if A. makes B. executor, and B. dying makes C. executor, now if C. be : Way h 
mei for A.'s deb: as executor to B. executor of A. and he denics that B. waz executor of A. which by that In 
conſequence 15 a denial of his being now executor of A. yet if on trial it be againſt him, his own goods a dug 
mail not be liable to this debt becauſe he might polubly not Know to whom his teſtator was executors 
Went. OR. PZ. 127, | 23. 
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[16. But if a man recovers debt or damages agoinft the teflator, 
and after ſues a /cire facias againſt the executor or admini/trator, who 
pleads ue ungues executor, ne unques adminiſtered as executor, 
and this is found againſt him, yet the judgment jhall be only de 
' bonis teſtatoris, becauſe be prays in the awrit of ſcire facias to have 
execution of the goods of the teftator, and therefore againſt his prayer 


he thall not have execution of his proper goods. Mich. 3 © 8h B. 
WALDRON AGAINST BERRY. ] 

17. Debt againit executor who pleaded plene adminiftravit, and the 
jury. found af, 2 216, and the eri returned the fi. fa. mbil, by which 
upon argument it was agreed per Paſton and Babbington, that /pe- 


ctal A. fa. ſhall ifſue again of the goods of the deceaſed, and fi conflare 
poterit that the goods are eflaigned, then de bonis propriis, and fo ſliall 


adjudgel per Cur. 


not have fi. fa. de bonis proprus at firſt, as the plaintiit prayed 


quod nota bene. 


Br. Executor, pl. 11. cites 9 H. 6. 9. 


La 


2 


92 


18. It ſeems by the opinion of the Court, that if executors are Br. Retorh 


5 impleaded, they /ball be charged of ſuch goods as they had the day of the de Brief, 


⁊orit purchaſed, and F they y fe ll before judgment, they ſhall be charged; 5 2 2 Ges 


of their proper goods ; but it is ſaid there, that a ſale after judgment 
Br. Executor, pl. 14. cites 9 H. 6. 57. 

19. Vi. fa. againſt executors upon a judgment againſt them; the 
fheriff returned that the executirs have fold the goods of the deceaſed and 
converted them to their own uſe, by which iflued /e. fr. &c. de ba- 
217 proprits ; quod nota. Br, Exccutors, pl. 71. cites 19 H. 6. 49, 50. 

20. Debt againſt two executors, one of them appeared and confeſſed 
the ation, and the other made default, and judgment | given to recover 
de bens of the teſtator in both their hands, and to the 


ined a ff. fa. againſt beth , 


is not good. 


pl. 23. cites Paſch. 4 H. 8. 
21. Debt was againſt executors wp5n an abligatisu, which was, Dal. 70. pl. 


that if "the teſtator or his ex:cutor at Mich. every year during the life 9) 0 


ame effect iſ- 
the ſheriff returned that the * had then 
nulla bona, c. but that he that made 1 had gods of the teſta- 
wr to the value of the debt, but had waſled them ante receptione brovir, 
Tc. prout fibi conſlabat, and upon this rcturn a ſcire 3 iſſued 
againſt him alone, and upon ſcire feci returned execution was 
awarded againſt him only of his own proper g goods. ID. 210. 2 


the obligee delivered to the chligee a lad of dung, that then, &C. the 


detendants pleaded that they and their teftator had perferined, and 


/rewed how, Which was found again}t ther. Dyer held, that for this 
falſe plea of the executors judgment ſhould be ag: dal them de bo- 


nis propriis. 


Mo. 69, 70, pl. 
22. W. brought debt againſt R. as r 


de bonts teſlatoris, and a fi. fa. w 
nulla bona, whereupon the plaint! gf Jurmiſed 1/Mt the defendant had 


waſted the goods, and prayed a ſc, fa. againſt him, to thew caule | 
. way he ſhould net have execution de bonis propriis. It was awarded 


188. Trin. 6 Elis 
and had judgment 


The ſheritf returns 


Was a5 wards 


Sd. 


Anon. 


that he thould have no ſuch execution 74/ the ſheriff bag returned 


a de vaſta vit. 


23. Fe Plaid 


eruts , and Une 


Noy, T+ 


Williams v. Roberts. 


recovered a judement againſt the executor for 601. 
de bonis te atorit, and 07. Er dann, ges, O7 *, Sc. de boms pro- 


2 H. f 47. the fperiff 
i 


?L 


F returned nulia bend. Atterwards, 


upon 


verbs. 


2 44- S. | 4. 
in totidem 


© 393 


G 3 


Fig cf th» exeruts , and found a 


Extcutors. 


upon a feſlatum dos the execute. bad a) 1 herr in J.. uv Hieb he had wor led, 
a freezat . fe r. evi nevarded to the iherif, who retwrned du 17. 91H. 
from ttt Fe had afſets the day of the writ prexchaſed and had wwajled 


bm. Upon demurrer it was reſolved that this return andi inqui- 


ſition by the ſheriſſ all not conclude him, but that be may eve!! 
traverſe il, becauſe otherwiſe he ſhould be without remedy ; fcr 
he cannot have an action ag mut the Iherit, becauſe he returned 


rothing but what was wund by the jury, and an attaint lies not 


becauſe i it is only am inqueſt of office, and he is brought in by jc, 
f2. to anſwer, and other anſwer he cannot have. Cro. E. 859. 
pl- 30. Mich. 43 & 44 Ehz. C. B. Gybſon v. Brook. 

24. If ena jagen againſt execritors the, her iff returns wulla bona, 
Ec. when Ie 2 tre fuciar, the plaintiff may have a ſpecial writ of 
Heri f=cias, viz. that the ſheriff levy the debt of the goods of the 
te ſtator, et ſi ſibi conitare eg that the executors have Ted the 
gende, then de bonis PYOPTUS. 5 Rep. 32. Hill. 45 Eliz. B. R. 
Pe tafer's cafe. 

25. "The 7oirror ga judgment in debt and died, and his executor 
ard mage 7 if 15 fn? 199; alterwards the judgment was reverſed, 
n ' reftieution awarded de brous Loft ts, & 5 nom, Wc. de 3 
Pr eprics. Ley Ch. J. (ard, that it is a miſchievous caſe both ways ; 
for if it ſtll be de bonis teftatoris tantum, then he who paid the 
money upon the erroneous judgment ſhalt not perchance have 
reſtirution, viz. if the executor has not afſets. But if it ſhould be 
the other way de bons proprus, then the executor is at great 
miſchief; becauſc in ſuch caſe when he recovers it is aſſets to 
other de bes, and liable, ſo Jong as the judgment remains in force, 
to pay it; and when he has paid, if the judgment be reverſed, and 
he has no other ailcts to pay, that he ſhall make reſtitution of his 
2 Roll. Rep. 40. Mich. 21 Jac. B. R. Nelſon v. 
Pow?! 

26. 8 of land for a derm, whidie the teſtator had cove- 
nanted to repair dutin K the term, Was ſued for not repairing in tht 
gainft him, the judgment ſhall be 
de benis teſtatoris de damnis, ſi hbery ; if not for the coſts of {uit 
de donis propriis 3 but where an executor pleads me nuques exccuter, 
er 4 falſe relcaſe made e b:m/elf, Ind it is found againſt him, where 
the king has a fine, in theſe tuo caſes only the judgment ſhall be 
de bois beſtaterts 6 habet, if not, for the whole de bonis pro- 
pris, in odium ipoliatores. Jenk. 320. pl. 23. | 

27. In debt again ex wage) it the plaintiff had judgment againſt 


the defenitant ond furd a levari facias de bonis te//atort 55 and the ſhe-.. 


riff thereupon returns a deruſlavit, the beteer form is upon that to 
award a 2 fa. ag Nuſt the executors before a fa. fa. ſball iſſue of ther 


 e20n g for that w rit of execution is warranted by the firſt judg- 


ment, which was of he goods of the deccafed only. Per Hucton 
J. but he faid, that if there be iflued a fi. fa. de bonis teſtatoris 5 
kabuerint & f devaſtaverint de bouis propriis, then he would agrec 
that thereupon ſhall flue a capias ad 3 ciendum n the 
Executors. Hetl. 110, Trin. 4 Car. C. « Thompion v. Thomp- 
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28. Scire facias ngainſ/ an executor, with & ff. fa. to ley the db 
and damages de bonis teflotorts ſi tant”, & 14 12, then the e ite 
bouts proprits e 10 trrned that the excentar bad nulla bora, 
but that he had tevied th! damages de bonus o/atoris 5 whereupon iſ- 
ſued another fl. a. ſugge ſting a dev altavit, and the theritt rcturn- 
ed that he had waſted, Ke. which being traverſed the plaintiff 
had a verdict, but the | jus igment was ſtaycd Per tot. Cur. for the 
return upon the firſt writ was naug ht, bee: wc the goods of the 
teſtator ought to be charged with the acbt, and not with the da- 
mages, un there are ſalkcient 7 anſwer both; but the damages 
are to be levied on the goods of the executor for the delay; and 
though the trial and verdict be upon the rcturn of the fecon 1 virit, { 394 
and the firſt admitted good and accepted by the Plalntiff, and 
that it is for defendant's advantage to have the coſts levied of the 
teſtator's goods, yet all the proceedings upon the fecand writ be- 
ing founded upon the return of the firſt, and that being naught, 

all the reſt is likewife naught. Lev. 7. Mich. B. 
Hern, 

29. In debt againſt executors 17 the detinrt ently, there can br na 
jus _ de banis te/tatoris v5 reaſon of the devaſtavit, nor de bonis pro- 
zrizr, becauſe in the detinet only. 3 Keb. 463. . 42. Patch, 

27 Car. 2. B. R. Hinchman v. E 


* 


(G. b) judgment i Exccutors, in what Caſes] 
de Bonis propriis. 


Dis 5T :# the dletinet g 7 edmini/? rators, rt. B by &, deed indented 
pad retained 1he plaint to be ſcrwaumt to the inteflate for 199 
marks per ann. the plaintiff ſhall recov. r againſt the defendant by 
reuſon of his own deed, novrithftanding that as o the inte/fate it 
ru, but a ſimple contraf, &c. and fo > he recovered by judgment 
| - Quod mirum Br. Ele, Fits pa 4. cites 46 E. 3. 10. 
In 1 80 brought on nr of r, judgment {hail be oy E. 91; 
of the te/tator's goods, if on th E 7 md 7 Fo xecutor of the goods of |} pl, _ 0 
executor, Ver oy mp Secondary, and: W ray J. held that it ſhould = 2 
be de bonis 2 but the judgment given was general. Le. 94. S. C. ad- 


pl. 121. Hill. Eliz. B. R. Howe 1 Trevatman. e en 
tat the judęment by aflirmed; for it was a good aflur moſit, and he ſhall be charged de bonis propriis, 
being of his Own promi'e. S. P. on a writ of error gut of C. B. and it was argued, that upon 
an atlumpſit by executor judgment alw2ys is de bo ais propriis 3 for it is ail one as if the ex*cutor had 
g ven bond for the money, and cite: S. C. and 8 . 406. and Rep. 93. and by Parker Ch. J. 
te naming him executor is ſurpluſage, becauſe it appears on the face of the record that the demand 


as a demand againſt him on his own contract. In ker the forbearance is the con ſideration of this 


promile, becauſe 80 forbearance no advantage can be taken of it, and cited 10 W. 3. Vard v. 
Ellard. And to this opinion the re! of the Court inclined ; ſed adjornatur. 10 Mod. 254. Trin. 
13 Ann. B. R. Joh: lon v. Gardiner. 

And it is all one as if he had given bond for the money. Cro. E. 406. pl. 17. Trin. 37 Eliz. B. R. 
Wheeler v. Collier Mo. 519. pl. 575 5 S. C. but the Court ſeemed to be div, ded, viz. Fenner 


2nd Popham that it ſhould be de bonis teſtatoris, and Gawdy and Clench e contra, and Kemp ſaid, that 


15 are all the precedents. 


3. The plaintiff recovered again the defer: _ as executor of 8. 
and ror a fieri facias a devaſtavit was returned; and upon this _ 
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that he bas 
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At * 


the damages. 


Erecutors. 


prayed an egit, & habuit de terris executzris. Cro, E. 216. pL 72. 
Py 33 Eliz. B. R. Mead v. Cheyney. 

Where executor or adminiſtrator is charged n his ou Pre- 
mile judgment ſhall be de bonis propriis; for it is his own act, 
Le. 240. pl. 323. Mich. 32 & 33 Eliz. in Scacc. 

Debt againit an executor fr 40 /. who pleaded. plene admini- 
gravit, and the jury found that he had afjetr ?o the value of 204. 
and damages to 5 l. adjudged that the plaintiff in 8 caſe ſhall have 
judgment! be bems teſlatoris as ts the 20 l. and de boni, proprits 1 1 
the damages, and that a capias ad ſatisfaciendum 0 ag 418 him for 
Nell. Abr. 176. pl. 8. cites Godb. 178. pl. 250. 
Mich. 8 Jac. C. B. Newman v. Balingiton. 


it 15 found that he has aſſets to 401. whereas the debt is C l. that a judgment Nia'l be given for “* the 
65). 2gaint the defendant, and upon that judgment, it more aſiets come after to 5 c exccutor's Hands, 


the plaintiff may have a fcize facias. 


*L 395 1 


6. Debt upon a teaſe made to the teflatzr, and an cigatian to 
perform covenants in it, the breach was aſſigned i in the time of the 
exccutor for nct repairing a houſe, and the judgment w why quod re- 
cuperet, the debt de bonis teſtatoris, & c. & fi non, &c. tunc de 
bonis propriis. Reſolved, the executor is chargeable in debt by 


| 1 covenant made by the teſtator, and therefore thall be charged 


2 Roll. Rep. 
252. S. Ca 
accordingly. 


Saund. 206. 
S. C. ad- 
3udged hat 
the plaintiff 
have exec cu- 
tion de bo- 
nis propriis. 
—81d. 412. 
pl. 9. &. C. 
adjudycd for 
the p aintiſt. 
—2 Keb. 
477. pl. 34. 
5. C. and 
per Cur. it 
as the de- 
fen ant 
nn fault 


for the principal with the goods of the teſtator, and 7 by ns af 
or 725 plea ſhall be be charged de bonis preprus, but where he plead: the 
falſe plea of ne unques executor. Cro. J. 647. pl. 15. Mich. 20 Jac. 
B. R. Bull v. Wheeler. 

7. Fudgment againſt the inteſtate, and upon 2 fer e 7 ICIAs agais, ＋ 
his adminiſti autor, to thew cauſe why the plaintitF ſhould not have 
execution, the ſheriff, upon an inquiſition, returned nulla bona, 
and the truth was, the adminiſtrator had goods of the inteſtate, &c. 
but that he kept them ſo privately, that the he 1. could not ind 
them to levy the debt, & c. It was the opinion of Ley Ch. J. and 
Doderidge, contra to Haughton J. that an action on the caſe upon 
this matter will he againſt the adminiſtrator ; but adjornatur. 
Goeb. 285. pl. 408. Paſch. 21 Jac. B. R. Yates v. Alexander. 

8. In action of covenant for breach of covenant 1 nce teſlator's 
aeath, judgment muit be, as it ſeems, againſt exccutor's own goods. 
Went. Of. Ex. 194. 


9. Upon a fer: facias to levy a debt recovered 8 an executcr, 


the Her, iff returned nulla bona ; whereu] pon, after a teſfatum, & c. a 
evrit was awarded to the ſber if to inquare, &c. who returned, that 
oods to the value of the debt came ts the executer”s hands, & elongavit, 
vendidit diſp;ſuit & ad preprium uſum ſuum convertit ; and 1 ue 2 
taken by the party, who came in upon a ſcire facias, quod non 
elongavit, &c. and the jury found for the plaintiff; and it was 
moved by Sanders, 1n arreſt of judgment, that there was no 
proper iſſue, neither did it appear that there was any devaſtavit; 
for the executor may eloign and fell the goods; therefore the re- 
turn and ifiuc ought to have been quod devaſtavit. Sed non :110- 
catur, for this tantamounts; and the precedents are ſo; as it is 
a good warrant for a capias in withernam, when the ſheriff re- 


turns, 


9 


1. 


Vro- 
act. 


mins 
201. 
have 
4 0 
m for 
250. 


r* the 
hands, 


en to 
f the 
d re- 
nc de 
bt by 
arged 
us att 
ds the 
> Jac, 


gain 
t have 
bona, 
c. 
ot find 
J. and 
upon 
natur. 
der. 
lator's 
gods. 


ecuter, 
&c. a 
1, that 
gavit, 
e WAS 
d non 
it was 
as no 
ſtavit; 
the re- 
n ello— 
8 it is 
iff re- 
turns, 


Executors. 37 


turns, that the defendant in the replevin hath eloigned the beaſts; to take ich 
ſo the executor ought to be charged de boais propriis upon his e; 
8 : tor he might 

return. Vent. 20. Paſch. 21 Car. 2. B. R. Merchant v. Driver. have taken 
8 iiTue that he 
had not goods to the value, or that he had paid any ſpecial! debt, and the inquiſition that be had eloign- 
ed and converted to his own ule is a ſufficient inqueſt without the word devaſtavit, and judgment for the 
plaintiff, Vent. 221. Trin. 24 Car. 2. B. R. in caſe of BTACK AMORE v. Hazruis. S. P. 
Hue Ch. J. faid, that anciently when the ſheriff returned a devaſtavit which was not found by inquiſt- 
tion, and to Which there was no anſwer, it was neceſſary to infert the word devaſtavit. Bat otherwiſe 
on a return upon this ſpecial writ z tor it the cate be that he had not waſted the goods, but only eloigned 
them ſo as the ſheritt cannot come at them, the executor is chargeable upon this writ, and this return 
anſwers the writ. 2 Saund. 402. Biackmore v. Mercer. S. C. adjudged for the plaintiff, ——_ 

3 Keb. 62. pl. 49. 8. C. adjudged for the plaintiff. 


10. Although an adminiſtrator or executor, after the death of 
the teſtator, may waive the 5ccupation of a term, and then they ſhall 
be chargeable no farther than they have aſſets; yet f they do poſſeſs 
the term, they ſhall be chargeable for the rent de banis preprits, if it 
incurs in therr cn times. Freem. Rep. 172. in pl. 183. Trin. 
1674; ie v. Ran. [ 396 ] 

11. In ofſumpſit the plaintiff declared, that the inteſtate avas in- My _ | 
debted to him, and that the adminiflrator, in confideration that, at his Court (aig, 
requeſt, the plaintiff had accounted with him, whereupon there appeared that after a 


o be fo much due, and the defendant promiſed to pay it ; and the plain- verdict they 


i a # . 8 ; muit intend 
tiff had a verdift and judgment to recover de benis propriis, which was an exprets 


aihgned for error, but reſolved that it was not; for the plaintiff promute. 


. . . . « I... 
was not bound to account with the executor, and his doing it was mY =—_ ” 
NY 


at the executor's requeſt. And per Hale, though a bare account upon the 
will not bind an executor to pay de bonis propriis, yet a promiſe evidence 
on conſideration of forbearance will, and the caſe here is all one; ws 80 
for it ought to be intended that an expreſs requeſt was made to ac- there w 


count, and thereupon an expreſs promiſe to pay, otherwiſe the 79 intention 


; 3 : to alter th 
evidence would not maintain the declaration, and therefore judg- ee r 


ment in C. B. was affirmed, per tot. Cur. 2 Lev. 122. Hill. the debt, 
26 & 27 Car. 2. B. R. Hawes v. Smith. 1 — 

| utor 
h-uld ſay, ſtay a while until the teſtator's eſtate is come in, and I will pay you, he ſhould direct the 
jury to find againſt the plaintiff, that would in ſuch caſe charge an executor in his own right. 
3 Reb. 336. pl. 41. S. C. adjudged for the defendant, 


2. Error upon a judgment in C. B. where judgment vas given 8. C. cited 
againſt Green and his wife, and Brook and his awife ; and ſcire facias, = Rem. 
and inquiry granted on ſuggeſtion, that the defendants, being : 
exccutors, had waited; and the /heriff returned, that Brock and his 
wife devaſlaverunt ; but as to Green and kis wife, nothing is ſaid , 
and upon this judgment is given againſt Green and his wife, de 
Lonis teſtatoris; and againſt Brook and his wife, de bonis teſta- 
toris ſi tantum, ſi non de bonis propriis z upon which error is 
brought and aſſigned, that nothing being returned as to Green 
and his wife, the judgment is given without warrant, and the writ 
not being executed according to the ſuggeſtion of it, which is of 
a joint devaſtavit, and the return being only of a devaſtavit by 
Brook and his wife, this is a void return; as a verdict is void that 
finds but part of the iflue, and ſays nothing as to the reſidue ; and 
though it was objected that this is a mifcretury, aided by the ſta- 
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tute of ile, and 1 Cro. Eyres 2nd Taunton's caſe, and other 
caſes cited to this purpoſe, yet the Court ſeemed e contra, and 
that there was no w arrant to give judgment upon this record 
againſt Green and his wife; and therefore judgment a, againſt them 
ot good. Skin. 571. pl. 15. Mich. 6 W. & M. B. R. Brook 
v. _ „„ 
e a return of a devaſiavit, execution ſhall be de bonis 
pris, anch net a conditional aue, and it is never otherwiſe; and 
the reaſon i, that when a fieri ſaclas goes, it is de bonis teſtatoris; 
and it the ſheriff finds no goods of teſtator, and is fatisfied of a 
devaſtavit, he cannot ercchn the writ of the goods of the executor, 
but ought to return the truth, a devaſtavit, and then he ſhall have 
power to make execution de. bonis propris. Per Holt. Ch. J. 
12 Mod. 412. Trin. 12 W. 3. in caſe of Rook v. the Sheriff of 
Salitbury. | | 
14. If two aims are brought againſt an exccutor of 100/. 
each, and he has afets only for one, and he pleads / Slene adminjlravit 


to beth, and ther Lahe Hue, and ſuffers the other to go by default, he 


{hall anſwer de bonis 1 propriis for it; per Holt Ch). 2 Mod. 412. 
in caſe of Rook v. the Sheriff of Saliſbur ry. 


15. Ard fo if there Were 10 actions, and he pleads plene admi- 


niſtravit to all, and after pays off ene, which is all he has, and 


then ſuffers ; Jud igment to go by default, he ſhall be charged with 


all the reſt de bonis p proprit 5. Per Holt Ch. Mod. 412. in 


caſe of Rock v. hs Sher) tit of 5 8 bury, 

16. Leſje Ct for 3 Fs C9UV enavrited #7 * fel} ! B EXECUICTS, and affigns, 
te repair; "th le; I. r broug . © ant action of covenant againſt the admi- 
„ira or, end ſhowed that ſiatus de & in praæmilſis came to the defend- 
ant, and that | 2 e enter, and after that the premiſes were in decay, and 
he had not repaired ; it was inſiſted, that this covenant runs with 
the land, and Yrs the aſſignee, and that the defendant was ad- 
miniſtrator, and that where he anſwers as aſſignec, the judgment 

againtt him is de bonis propriis; but where he anſwers as exc- 
cutor, the juc dgment againit him is de bonis teſtatoris, though the 
breach be in his own time. Judgment niſi for the plaintiff, no 
counſel attending on the other fide, 1 Salk. 309. Paſch. 12 W. 3, 
B. R. Tiiney v. Norris. 


mh. hase been charged as aſſignee. 1 Salk. 316. pl. 25. Trin. 9 Ann. B. R. Buckley v. Firk. 


17. Plea in debt was of viymicnt of a judgment, &c. replica- 
tion was, that it was per fraudem, On ifſue, verdict was for the 


Plaintiff; a her facias iſfues de bonis teſtatoris, &c. 'The eri 


returns a deva Pavit, then iſſued a fieri facias againſt the executor 
de bonis propriis et bene, though objected that the ſheriff ought 


to have found an inquiſi: ion of a devaltavit, and thereupon a fore. 
facias ought to iſſue againſt the deſendant. Mich. 8 Ann. C. B. 
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Executors, 


(H. b) Where an Executor or Adminiſtrator is 
Debtor to his Teſtator or Intell, the Effect 
thereof. 


> dofo ndants faid, th rat the tef= 


15 1 two executors ; the 


tat;r had made them and gut Alice bis executors, who had = 


miniſiered judgment of the v-rit 3 for be is alive, nit named; 
plaintiff, by pro vreftation 7 that Ale did not adminiſter, fuid that he * 
her bo wife ; and it ſeems there, that if the had adminiſtered, the 
duty had been gone. Br. Dette, pl. 65. cite FE 2: 84. 

2, Debt by executor of II. S. againſt e of J. N. who ſaid, 
that the teſtater of the pluintiſf made his leſlator Bis executor with the 


plain 27 ut fuch a place, and died; judgment ſi actio. And by the 


beſt opinion, if the teffator of the def. endoant had adminiſtered, or taken 
upon him, &c. the debt is extinct. Br, Executcrs, pl. 112. cites 


8 E. 4. 3- 


obligee himſelf. 


3. Debt by EXEC! 
ont ſaid, that the te ef ator of the defendant was indebted to the teftator of 
the plaintiff in the [um Fs it, &c. and he made the teſtator of the plain- 
7. f and the t aber, of the defendant his executors, and died, and the 
tejtator of the defendant adminiſtered ; judgment ſi actis; per Brian 
Ch. J. 1 it is a good plea; for where a man makes his debtor, and 
another his executors, and dies, and the debtor makes his executor 
and dies, and the other executor who /urvives fhall not have the 
ation againſt the executor of the debtor, though the debtor did not 
erminifter in his life; for the action was once extintt before; for the 
action cannat be brought before, but in the names of bath the jirft exe- 
cut;rs, notwithitanding that the other did not adminiſter. Br. Exe» 
cutors, pl. 114. cites 20 E. 4. 17. 
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S. C. cite 


Arg. 
128. 


Hutt. 


S. C. cited 
per Cur. in 
the third 
relolution 
1n Need- 
har's caſe. 
8 Rep. 136. a. Paſch. 8 Jac. C. B. that it is a ate in law of the debt; for it is by the act of the 


tors of A. again 5 the executors of B. the defe "nds S. C. cited 


Arg. Hut. 


128. 


4. But if a man makes his Hay viz. his . od another [ 398 ] 


his executors, and dies, there, if the debtee does not admini Mer, he 
may have . e and ſo may his exccutor, if he dies; for in this 
caſe the actian was nt extin? ; quod tot. Cur. conceſſit; for I 
may releaſe my own debt; but it is no reaſon that my debtor 
ſhall determine the debt which he owes me, without act or tolly 
in me. Ibid. 

5. If three are bound to a man, confunfim and divijim, and the 
coligee makes the one of the three obligors his executor, and dies; this 
is a releaſe in law, and diſcharges all, notwithſtanding it be joint 
and ſeveral ; for judgment and execution againſt the one is a dit- 
charge againſt all. Br. Executor, pl. 118. cites 21 E. 4. 81. 

6. H. makes the obligor and others his executors, and the cbligor 
r fuſes, | but the others adminiſter, and the obligar dies firſt, yet the 
and the only reaſon of that muſt be, that e re- 


ial æuas void, and the obliger miglit haye come in and admint- 
| ſtered, 
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ſtered, notwithſtanding; for the probate by the other executors i; 
for his benefit. Per Holt Ch. J. Salk. 308. Mich. 11 W. 3. C. B. 
in cafe of Wankford v. Wankford. 

5. A. makes a feefment, on condition that if A. pay 201. 79 B. 
before Mich. or to his executors d aſſigns, that then he may enter 
feoffor before Mich. makes B. executor, and by the fame tc bene 
gives all his goods and chattels to his'wife 3 per three juſtices 
againſt one, this was thought no releaſe, ſo that payment ought to 
be made to the wife. Mo. 58. pl. 166. Paſch. 6 Eliz. 

8. In debt by an executor, the defendant pleaded that the plaintif 
Twas cited before the ordinary to prove the <viil of the teilator, and that 
he made default ; and thereupon admini 07 Ain Was 05 -anted to the de- 

fendant, by virtue whereof he did adminiſter, and ſe the debt became 
extinct, but adjudged, that by the plaintiff 's probate of the avill, after 
the adminiſtration was granted to the defendant, that adminiſirati: 1; 
was defeated ; and that though the executor id make default at 
the day on which he was cited, yet he might prove the will at any 
time when he would. But: if he had ativared, and renounced the 
executor/hip, it had been otherwiſe. Le. 90. pl. 115. Mich. 29 & 
30 Eliz. C. B. Baxter v. Bale. 


The debt i: 9. Debtee makes debtor and another executors, and the debtor dies, 


extinct, the ſurviving executor may have action of debt againſt the exe— 
— 51. O. cutor of debtor, per Cur. Le. 320. pl. 448. Mich. 30 & 31 Eliz. 
Went. Off. B. R. in caſe of Croſſman v. Read. 

Ex. 31. ſays 


it cannot be that the ſurviving executor may ſue the executor of the debtor executor deceaſed, for the 
debt was utterly extinct by the making him executor, as if the teſtator had releated it to him, yea though 
he had died b<fore he dic ever adminiſter or prove the will. Debtor did not adminiſter, yet it is 2 
releaſe. 1 Salk. 307. in Wangforo's caſe, cites 20 E. 4. 17. & 21 E. 4. 3. Went. Ott. Ex. 30. 
fays the making debtor executor is a releaſe in law. Ibid. 141. S. P. | 


10. Debtee makes debtor and another executor, and direfFs a le gary 
te be paid out of the debts; per Cur. though the joint executor has 
no remedy to recover this debt againſt the plaintiff his «o-exe- 
cutors, nor no action can be had for it in the life of the ex-cutor 
debtor, yet the debt is not extinct, but remains affets to ſatisfy 
debts, and alfo the legacy winch is expreſsly given to be paid out 
of it. Yelv. 160. Mich. 7 Jac. B. R. Fiudd v. Rumſcy. 

Jo. 34 c. 11. Executor of one 5 of the obligors, but withart afſets, was exectitcy 


'S. C. e to oblige; this is no diſcharge, becauſe though as executor of 


JUGZEC 
5. C. cred Obligee he is the perſon to receive, yet, by having no aſſets of th 


Hntt. 128. obligor' s, he 1s not the perion to pay; but if 6 of the 
in cafe of e is executor to one of the obligors, and has offets of the oblizor, 


A1: 5N v. 

. the debt is extinct, and the executor cannot ſue the other obliger ; 
Bolt = & J. for the having 2 amounts td payment; per Holt Ch. J. 1 Salk. 305. 
es. C. 372. (pl. 2. Irin. 10 Car. B. R.] Dorcheſter v. 
ing bis 

mon, 1 Sal. Webb. and Jo. 345. 8. C. 


ICT. Ty the : 
3 * o o * 1 
caſe of Wankford v. * ankford, ſays tha: the ſame point was reſolved, Hill, 24 & 25 Cor, 2. B. R. 


in caſe of Lock v. Crols. 
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Cro.C 373. 12. Obligee makes one of the obligers his executor ; the debt is no! 
E charged, tor there he has the debt e auter drei. E and may tus 
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*the ſurviving obligor, eſpecially when he had ad niniſtered all the 
oods of the obligor before he was made executor by the obligee; 
reſolved Jo. 245. Trin. 10 Car. B. R. Dorcheſter v. Webb. 
13. If the ordinary grants adminiſtration to the debtor, the debt 
is not extinct. 8 Rep. 136. a. Paſch, 8 Jac. C. B. The third re- 


ſolution in Sir John Needham's caſe, 


ford ve Wankford. - 
tor of the obligee brought debt againſt this executor, and held that it well lies. 
15 Car. 2. P. R. Lockier v. Smith. 


Sid. 79. 
Keb. 313. pl. 33. S. C. adjudged. 


14. The defendant gave bond to eſtate | and afterwards the 
teſtator made Si t executor, whereupon defendant inſiſts that 
the bond is thereby diſcharged in law z per Cur. though the bond 
was diſcharged in law, yet in equity detendant ought to account 
for the arrears of rent ſecured by the bend. Ch. R. 242. 15 Car. 2. 
Field v. Clerk. 


alli perſonal ſuſpended is gone for ever. Jo. 345. Dorchefter v. Webb. Cro. C. 


15. A. und B. are obliged 1 C.; A. dies, and makes D. his exe- 
cutar; D. dies, and mates C. his executor ; C. ſues B. for the debt, B. 
pleads the matter above, and ſays, that diverſa bona & catalla of A. 
(the firit teſtator) came to the hands of C. but it was ruled againſt 
B. becauſe he did not fay, ad valentiam debiti, and perhaps the 
goods were but of the value of 6d. Frcem. Rep. 49. pl. 59. 
Mich. 1672. C. B. Anon. 

16, If executor debtor * refſes, the adminiſtrator may ſue him; 
Arg. But Twiſden J. denied it, becauſe a perfonal action once 
ſuſpended is ever fo. Vent. 303. Hill. 28 & 29 Car. 2. B. R. in 
cale of Abram v. Cunningham. 


Obiizor took out adminiſtration, and made his executor and died. 
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12 Mod. 
190. 


S. C. cited 
by Holt Ch. 
J. 1 Salk, 

306. in caſe 
of Wank- 

A credi- 
pl. 3. Trin. 


Obligee 
makes obli- 
gor exccu- 
tor, who 
agrees to itz 
the defend 
ant is dil- 
charged by 
the rule that 
373. 8. C. 


* In ſuch 
caſe the 
debt re- 
mains. 11 
Mod. 39.42, 


in caſe of 


Wangford v. Wangford. 


A mortgagee of lands made the mortgagor executor ; but this 
being done by circumvention and contrivance of the mortgagor, and 
in prejudice of the mortgagee's own child, an infant, and having 
burned the mortgage deed, wherein. he pretended were ſome 
things contained to his advantage, he was decreed to account for 
the money in diſcharge of debts, and the cuſtody of the infant 

taken from him. Fin. Rep. 351. Paſch. 30 Car. 2. Corcellis v. 
Corcellis. | 
18. Nota, one J. B. being in execution, the plaintiſſf died inteſtate, 
end the right of adminiſtration came to her, and a motion was made 
for a habeas corpus to bring her from the compter into this court, 
for that having adminiſtercd to her creditor, ſhe might be diſ- 
charged; but it was denied, for ſhe could not be thus diſcharged, 


becauſe non conſtat de perſona, neither can ſhe give a warrant of 
attorney to acknowledge ſatisfaction ; therefore % her renounce the 
adminiſtration and g1 ant to anothe „ and then ſhe may be di charged by 


a letter of atterney fr "0M ſuch admin iſtrator , Irin. 


2 Mod. 315. 
30 R. Bailey's caſe. 


19. Obligee 
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19. Cotigee mates the ger executor in truff for hir chulaten, Ke. 
though this be in law an extingui, fbonent of the debt, yet in equity it 
is not, but it ſhall be preſerved in being for the benefit of the celtuy 
que truſt. 2 Freem. Rep. 52 pl. 5 58. Paſch. 1680. Anon. 

Debt 1 8 by the pl; ain tit as executor of the obligee, 


! þ +] 8 ? f 3 j 2 
e : defen I 1”da nc pea * my tha: © LIC G0 Wie C Made the def 2 dant EXECUTIY 

7 9 * 9 - 7 * 2 1 } of / — : 
Celis itts "#7 4 1117 if rit V G& 5 7 lai fs 50 3 Ht FA the Ping} hero Nee * 


. r . ok arte of / : Deer. 'E1 le pla Untitt demurred; PCY Cur; img 
this cannot be a ſuipeniion of the actis on, Dec auſe the defendant 
was only executor in truſt for the plaintifſf during minority. Ad- 


LOT 
S. 2 hilips. 


0. b) Where Debtee or Creda 15 oor to 
Teſtator. The Effect thereof, 


F debtor makes TA creditor cuir, and he adminiſtert, tlie 
debt is extinct. $9 if creditor makes debtor his executor. Per 


Hank. Br. Dette, pl. 65. cites 11 H. 4. 83. 


Pet gaaſt 2. Debt againſt the heir of J. N. w no ſaid, that his anceſtor made 


me rel it the plaintiff bis executor, who retai ined f much as the debt amcunt:d 15 


anceſtor tator was indebted, may pay himſelf; but Brook ſays, the contrary 
Den to be law; for if he adminiſters as executor, the debt is de- 


eiecutor, 


7 
Auntered. Br. 
. . 21. 


Derte, pl. 68 
cites 12 E. 4 21. 


3. If chligee marries one of the execute of cbligor, who adminiſtered, 
his action is gone; but if the did not adminiiter, his action re- 
mains, becauſe _ may have action againſt the other that did ad- 


miniſter, not naming his wife; Arg. Pl. C. 184. b. Trin. 5 Mar. 1. 


in caſe of Wood - v. Darcey. 


. 125. 3. Debtor Koons es deitee and anther executors, and the * debtee 


nes BE. Los not adminiſter, but dies, his executor thall have action againſt 


. 3 ; 4 5 3 a 
4. 2. Lin, ſurviving executor; but if he + adminiſters, it is otherwiſe ; Arg. 


264. b. Pl. C. 184. b. Trin. 5 Mar. 1. in cafe of Woodward v. Darcey, 
#0 E. 4. 17. on | 

5 197 I cites 21 E. 4. 3. g 5 

25 dedteg executor refuſes. To. 345. Dorcheſter v. Webb. Cro. C. 372. S. C. 

+ For then the debt is diſcharged. Jo. 245. Dorchester v. Webb. — 8. C. cited Hutt. 128. 
But! in ſuch caſe the eee may retain ſa much as his debt 13, Jo. 340. C. 
12%, let it be well adviſed of, whether if he do adminiſter at all, and cfpecialiy if he pay himfelf any 
part, he haz not thereby e or diſabled his ſuit for the reſidue. — If he pays himſelf any part 

out of the goods he cannot fue the heir for the reſt, becauſe the debt cannot be apportioned ; but other- 
wiſe he may, faith the book 12 H. 4. yet quærc if he takes on him the executorſhip and have goods 


{ufÞecicnt t. pay all. Went. Ott Ex. 93. 


. Where the cbligor makes the ablicee his executor, the debt 5s mat 
n but only upon a ſup! pefal that the executor has offets which ht 


may retail to pay himicit; but in catc of failure of atlets, the exc- 
cutor 


tur 1.4. ] Raym, Rep. 605. Nich. 12 W. 3. . R. Caweth 


Judgment ſi actio. find per Hill, an executor, to whom the tcl- 


termined, and dern the iſſue was there taken, if the exccutor 
who adai- had adminiſtered or not as executor. Br. Executor, pl. 59. citcs 


Went. Off. Ex. 32. 
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cutor may ſue the heir at the * ery. day. 1 Salk. 304. per Powell J. 
and cites 12 H. 4. 21. and . C. 185. 

* 6. Ihe pr wcipal de; Mor by ie | made Fi; fa: Hy F 1 the 


ſame bond 


sxeecetor, and died; the ſurety | p. raid the mo ney g oenerally; and whe- 


ther it {Hall be ſaid that he P: id; As Executor OF As obligor was 2 
uære not reſolved by the Co 3 Le. 197, pl. 248. Aich. 
29 Eliz. B. K Carter v. Martin. | 

W here the ſurety was -dninifirator, and. paid the a _ 


was ; adjud ged he was not bee becauic, by joining with the 


pro the debt became his own debt. 4 Le. 236. phy 37% 
my * 5 Jac. C. B. Anon. 
lf che Obligor nut-, Ihe execitter of the olligte his executor, ond 


* aſfet ts, the de bt is preſe utle fatizhed by way of retainer, ad- 
a ged. Hob. 10. pl. 20. H il. 11 fac. Fryer v. Gildridge. 

If A. promiſes B. l give C. as much as he ſhall g ide to any of his 
11 "a afterwards A. tnaes C. his executor, and dies, this is no 
performance of the aſſumpiit, inaſmuch as C. has this as executor. 
It was ſo ſaid, Sid. 25. Fl. 12 Car. 2. C. B. in the caſe of Ship- 
ſton v. Bovlet: x 

10. One chliger males eine exectttor ; 
if not fully ſatisfied by the adminiftts 
240 2 B. R. Cock v. Croſs. 

11. Obligor makes the ige executor ; executor dies, and leaves 
A. executor. A. brings debt againſt the obligor's heir, and held 
good per omnes; for the debt is not extinguiſhed, but only ſuper- 
ſeded as to the executor, - 2 Show. 401. pl. 273. Mich. 36 Car. 2. 
B.R. Pidgeon v. Pitts. 


obligee may ſue the other, 
2 Lev. 73. Mich. 


(K. b) Where Executor is Leg IIow he ſhall 
take, whether as Executor or as Legatce. 


24ctcs, and in the end 


1. A Man made his will, and gave divers leg 
* 


of it, he gave all the re of BE 2 to 

. . y * 77 . 5 
wade bis executrix, 10 pay his debts ; ſbe tec ht Pufban 70h made the 
defendant his executor, and died, ax at; it u the ? wife executrix 
breught detinue of the g cdi of ber fir? Le 1 and adjudged main- 
tainable ; becauſe ihe Fe the goods, not as legatec, br as exe- 
cutrix, by reaſon of the words, viz. (to pay his debts). Mo. 98, 99. 


pl. 242. Mich. 15 & 16 Elia. Has v. Alboroug! h. 


D. 331. a. ple 21. 85 C. adjudged for tt: 


2. A. ſeiſed in fee deviſed the /ard to B. for 31 years, to the in- 
tent fo pay certain debts and ligacies, and made B. executor; but it 
B. died within the term, then A. willed that C. ſhould have ſuch 
term, &c. and then alſo be executor ; per Gent J. B. has the term 
as executor, and is not like a term n which the party Jas as 
legatee, and B. has only authority in this term as CXCCUtOT, and 
the land is tied to the time and the authority, and when the fame 
eparts from him to C. 

whe 


his 1 5 whom 


4 Le. 2 4. W 
e. 
and lett # 


Gute. 


! Salk. 304. 
= . in Cafe 
ot Wang- 
ford v. 
Warngto 
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who is ſpecial executor to that purpoſe as B. was before. 3 Le. 112. 
pl. 159. Trin. 26 Eliz. Vincent Lee's caſe. 


Oro. E. 92 3. A. made ſeveral executors, and deviſed a term to one of his 


=” amy executors ; they all renounced the executor/hip ; after the executor, 
ter, S C. * deviſee of the term, entered on the lands, and granted the term to 


he'd ac. another; but adjudged void, becauſe he had refuſed, and he cannot 


cording. once refuſe, and after take on him the executorſhip. Mo. 273. 
— 44 27 
8. C. and pl. 246. Hill. 31 Eliz. C. B. Bewacorne v. Carter. 

zt was ſaid 

by Ford Dr. of the Civil Law, that if legatees being executors refuſe to prove the will, yet by whe civ: ifaw 
tl. ey ſhall have their legacies; but the Court adjudged contra; for by the refuſal it is a dying iuteftatz, 
and then nothing could be deviſed. Le. 135. pl. 185. Sir "Row Goodier's Caie, S. C. but S. P. 


does not clearly appear, but ſcems to be admitted. 


If a term be deviſed to an executor, the remainder over, and 


| Ive Ser dor enters generally, this ſhall be taken as a deviſe, for it 
is more for his benefit. Cro. E. 223. pl. 3. Paſch. 33 Eliz. B. R. 
Truſloc v. Ewers. 
4. Eſpecially if it be not alleged in fact, that all the debts are 
paid; per Anderſon and Periam J. and Anderſon doubted if ſuch 
allegation be ſuthcient. Le. 216, pl. 298. Mich. 32 & 33 Eliz. 


; C. B. Cheney v. Smith. 
But iftbe 6. Deviſe of a term to B. and C. 7ill Tit debts and legacies are 


33 | 
deen paid, and after to A. and makes B. and C. his executors ; they 


be given 
to his exe- take the term as executors; for no more is given to them by the 


eutor, ten vill than the law gives to them as executors, and then the deviſe 


the general 
is void, and they take as executors, for being given to them till 


entry exe- 
eutes the debts and legacies are paid, this the law willeth. Cro. E. 347. 
fich. 36 & 37 Eliz. B. R. Pannell v. Fenn. 


them as a 
legacy, for there is no miſchief ; but where a particular intereſt is given, and the reſidue to other, 


is otherwiſe, except there is an expreſs declaration of their intent: for otherwile they ſhall be charged 
for the ref due as 2a devaſtayit, which the law will not entorce. Ibid. 


7. A. deviſed a term for years to his fon after the death of his wife, 


the executor ſhall have it in the mean time, and not the wife 6 
implication, but they ſhall take it, not as legatorics, but to per- 
form the will; per Popham Ch. J. Cro. J. 74. pl. 4. Trin. 3 Jac. 
| B. R. Lon, alias Burton, v. Horton. 

Hutt. 36. 8. Deviſe of lands 79 his daughter and heirs, at her age of 18, and 
_ _ * that his wife foall take the profits in the mean time, provided e Jeeps 
. the daughter at ſchool, Sc. The widow marrics again, and di es, the 
and that daughter not being 18. Adjudged that this was a plain term given 


here wee to the wife for her own uſe ; ; Which accrues to the huſband, and 
default in 

dle witt, the keeping and educating the daughter is not of ſuch a particular 
for it is the privity, but that it may be performed effectually by another. 
Hob. 285. pl. 370. Trin. 17 Jac. Balder v. Blackborne. 


and there- | 
tore judgment for the plaintiff. Brownl. 79. S. C. adjudged for the plaintiff, 


9. Ia man wills that his wvifs or any other ha have, hold, or 
enjoy, the macty of his leaſe with his executor, this implies not that 


the executor thall have 5 other moiety as a legacy alſo, but other- 


wiſe as the law caſts it upon him. Went. Off, Exccutor, 254. 


10, If 


© Q.&o 4. wm mm a co 


with bis brother B. iu t 
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10. If the bequeſt be to him who is made executor, it ſhall veſt 
in him as legatce till election expreſs or inplied; becaute the law 
prefers debts, and the ſatisfaction of them, before legacies, and 
therefore transfers nothing from the executor till there appears 
allets ſulſicient without it, ſo as he may not be liable to a devat- 
tavite Went. Of. Ex. 27. 
11. Devite was of a term be executors after the death f the qvife x 
after the death of the wife the exccutors take as legatees, but till 
her death they ſhould have it as executors generally. Vaugh. 267. 
Hill. 20 & 21 Car. 2. C. B. incaſe of Gardner v. Sheldon. [ 403 ] 
2. By making debtor executor, it is no extinguiſbment of the Bond condi- 
debt as to creditors, legatees, and reſtduary legatees. Chan. Caſes, 292. — 5 = 
Mich. 28 Car. 2. Phillips v. Phillips. by one 
partner fo 
the other on account of the partnerſhip, the obligee deviſed all his perſonal eſtate and debts due so him, 
equally to be divided between the plaintiiF and the defendant the obligor, and made the defendant exe- 
cutor; decrerd that by his being made executor this dzbt was not diſcharged. Fin, R. 410. ill. 
31 Car. 2, Phillips v. Philips, The deviſe was, that after his debts paid, the reſidue of all 
his goods, chattels, debts, ſhipping, &c. ſhall be divided betwixt the plaintiff and defendant, his ae 
phews, and makes the derendant his executor and dies; the Lord Chancellor heid clearly that it ſhould 
not be extinct, but thoud be caſt in with the refidue of the eſtate, eſpecially in this caſe, where debts 
are patticularly mentioned; and this was a debt at the time of the making of the will; and if the word 
debts had not vzen in, he lad he believed it would have been all one, but that made it more ſtrong. 
2 Fre:m. Rep. 11, pl. 10. Mich. 1676. Phillips v. Phillips. 


13. A. deviſed lands in the hands of his truſtees ſor payment (It ſeems 


of debts and legacies, and made his wife executrix, but did not in eg rg 


termins expreſsly deviſe the perſonal eftate to her, but only made her perſonal 
exccutrix. The pertonal eſtate ſhall come in aid of the real, as eſtate had 
| . ; . een in 
to the debts and Icgacies, per Ld. Chancellor; fo was in her terminis 
hands as executrix. Chan. Caſes, 297. Hill. 28 & 29 Car. 2. deviſed to 
Grey v. Grey. | the wite 
g x that the had 

taken it not liable to the debts and legacies, and conſequently taken it as lezatce, notwithſtanding her 
deing executrix.) Ibid. 


14. Obligor is made executor to obligee, and adminifters ſome 11 Mod. 


7 *37 1 2 10 OA J, , 28 j 2 0 2 W 38. . Co ne 
goods, but proves not th» will, and dies, the debt is extingui/ned. 3 "OM 


1 Salk. 299. pl. 12. in B. R. Hill. 1 Ann. Wankford v. pl. 9. 8. C. 
Wankford. held acco1d- 
| | ingly by 
Hol: Ch. J. Freem. Rep. 520. pl. 69 5. Wangford v. Wangford, Hill. 1704. S. C. adjudged 
accordingly, — Uniet: there was a defect of aſſets for payment of debts; but it there were, they agreed 
that the debt ihould fublitt tor the benefit of the creditors rather than they ſhould be defrauded, Ibid. 


15. Legacy 14/! election reſts prima facie in a legatee exccutor, 
not as legatee, but as executor. Arg. Chan. Caſes, 310. Hill, 
30 & 31 Car. 2. in caſe of Civil v. Rich. | | 
16. A. deviſed his perſonal eftate to his wife, whom he made 
executrix; per Cur. the takes it as executrix, and it is to be ap- 
plicd in diſcharge of the real. 2 Vern. 302. pl. 291. Mich. 1693. 
Cutler v. Coxeter. | | | 
17. A. deviſed the ſurplus of his eſtate, after debts and legacies, A. makes 
to M. his wife, and B. his eldeſt ſon, equally to be divided between din brothes 
them, and adds, whom I make my executors ; but if ſhe marry again, e e 
ſhe ſhall render the right 7. being my cxecutriæ to my ſyn N. to be partner to his exe- 
ve executor/hip j the cale of VWIkKixz0Ng and g -— * 
OL perional 
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ede, and of CuTi.zR, Ax D Coxeres, cited; where, on like deviſes, it wa; 
* crane declared the wife ſhould take as executrix, and not as legatee; 


A. marries, : > 
azd bya the Maſter of the Rolls thought ſhe: had as well loſt her ſhare 1 
cod cil of the turplus as her 1:ght to the executorſhip, and difmiſſed g 


wife execu- | 

trix; it was Ve Barton. 

urged that 

he does not take it as executor only by expreſs words of gift. But per Finch, the wife ſhall have ele 
perlonal eftate, and not the brother, for it was intended him only as executor. Vern. 23. pl. 16. t! 
Mich. 1681. Wilkinion v.. . C. cited 2 Vern. 302. in cate of Cutler v. Coxeter. ö 


makes his he bill. 2 Vern. 308. pl. 299. Hill. 1693. Barton, alias Stone, 


| C1 
§. = cited 18. A. by will charges his real eſtate awith the payment of atots | 

. per Cur. . : * * 17 . * - 41 

8 3 1. end legacies, and funerals, and dæuiſed to hit wife all hrs perſonal eſtate = 

© © EY EEC IBS 1G 8 „ 133 fe 
oy. Mich. 2 not etherwiſe difboſed of, wvhom he made executrix. Ld. Keeper 

i ck . in Wright before, and Cooper K. now, both held, that the deviſe 4 

© AY Cc. . by . -_ — * * p . 

. : being in the fame clauſe in which the was not named exccutrix, | 75 

'Y and not ſaid free and exempt from payment of devts, ihe muſt o 

+ 8 N= . . ; 9 . Or 
? take it as executrix, aud the fame muſt be applied to the payment 

. g 5 - 5 * T * 1 N ex 

L404 of debts, in eate of the real late. 368. pl. 515. C 

Hill. 1706. French & Ux' v. Chicheſter. 8 ; 

19. Bill by heir at law againſt executor, to have an account of vit 

* 2 4 1. 110 

the perional eſtate of his anceſtor, &c. in exoneration of the real Fx 
eftate deviſed to truflees ts be fold for payment of debts, W. by will 

deviſes to truſtees (ut ſupra) and gives his awife ſeveral ſpecific le- : „ 

— 5 — By w" 5 S 1! 

gacies, and further deviſes to her a!/ the reſidue of his perſonal eſtate, lat 
and al/; gives her the ſum of Gool. out of the money to be raiſed by 

7 1 my ; . : * do 

fale of the tru/? ate, and makes her executrix, Harcourt Chancellor Ds 

faid, this is a much ſtronger caſe than that of CHRIST's HosPiTaL mY 

v. Gaxrawar, for there was no deviſe out. of the perſonal eſtate ; 3 

ps ON 1 Tp þ F mA ſhew righ 

but here is that, and alſo a deviſe of the perſonal eſtate. It ihews aſl 

that he did not think this ſufficient for her, but gives her a further pps 

5 Z cou] 

ſum of Gol. which is the ſtrongeſt preſumption imaginable of the Gow 

. | 2 . J 1 SHS 7 : 2 0 
intent that the <vije ſhould have the refidue of the perſonal efiate, and as 9 


to the account thereof, the bill was diſmiſſed. 12 Ann. in Canc. 
Waſe v. Whitfield. | | 
20. A, by deed ſettles his lands for payment of his debts, and 1M 
after makes his wife executrix, and deviſed all his perſonal eſtate tb (2 . 

his executrix, and by ſubſequent clauſes in the will deviſed ſeveral 

ſpecific and pecuniary legacies to her, and dies; adjudged that the wiſe 


takes the perſonal eſtate not as legatee but as exccutrix, and 19 3 
the ſame after the legacies paid ſhall be applied to diſcharge the 

real eſtate in favour of the heir. But per Pengelly Ch. B. it theſe childr 
words t her own uſe, had been added, or ſuch like words, it cites [ 

might give ſome cauſe of doubt. Gibb. 41. Hill. 2 Geo. 2. in A 
Scacc. Lucy v. Bromley. | came 1 
21. A. by will gives all his perſonal eftate to his three fiters, equally made 
to be divided between them, and (being indebted by Simple contract, took } 

bend and mortgage) gives his real eflate to his four fons, chargeable Cutrix 
5 with his jrft debts ; and makes his fiſters his executrixes. The per- 23 Eli: 
1 ſonal eſtate ſhall be applied in exoneration of the real; eſpecially 44 
13 ads one of theſe ſunds muſt be exhauſted. Caſes in Equ. in L. they p 
A : Talbot's Time, 274. Mich, 1734. Bromhall v. Wilbraham. * ti 
=_ | * 
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Executors, 


L. b) What amounts to an Election to take as 


Fxecutor or as Legatee. 


5 IF a deviſe be to an executor for education of children, aubom 
he educates accordingly, this makes an election to have the 
thing by way of legacy and not as executor. Went. Off, Ex. 224. 


cites Pl. C. 543. Paramour v. Yardley. 


2. It was given in evidence that the wife, (who was executrix 
and legatee of a term of her firtt hutband,) after the death of her 
teſtator had repaired the banks of the land, as if the ſame would 
amount to claim it as 2 legacy and the Court ſaid that that matter 


| thould be referred to the jury ; but a leaſe made by executrix and her 


huſband, reciting that he «vas palſeſſed in right of the wife as executrix 


expreſs claim as executrix. Lc. 2 


C. B. Cheyney v. Smith. 


of her firſt hutband, was, upon producing the leaſe, held as an 


16. pl. 298. Mich. 32 & 33 Eliz. 


3. If executzr by will bequenths to J. S. the thing bequeathed de- 


viſed to him, this is an election to have it as legatee. Went. Off. 


Ex. 225. Marg. cites Trin. 37 Eliz. 


4. Executor deviſee «f a term entered and occupied a hole year 
evithout proving the ⁊uill. Went. Off. Ex. 224. ſays, that in the 


404 


latter part of Ld. Dyer it is found, that this was held an election [C405 


to hold it as deviſee, and not as executor ; but ſays, that he ſees 
not well how that ſhould be law. 
the term as executor before probate, and ſo might clearly in that 
right have taken the profits, though it had not been deviſed or be- 
qucathed to him, and that before any will proved. 
could not by right have it as legatee without afſent of himſelf or 
fome other as executor, therefore this general acceptance can deter- 
mine no election. Went. Off. Ex. 224, 225. 


1. A Term was deviſcd to executrix, to educate children of teſtator, 
prima facie ſhe takes as executrix; but if ſhe educates the 
children, this is election to take by the deviſe ; Arg. Mo. 493. 
cites [PL C. 539. b. Hill. 21 Eliz.] Yardley's caſe. 
2. A. poſſeſſed of a term, deviſed the fame 7o his ſon when he 
came to 18, and that his wife ſhould have it in the mean time, and 
made her executrix, and died before the ſon came to 18. The wife 
took huſband. It was held that ſhe ſhould have the term as exe- 


For 1ſt, He had good right to 


2dly, He 


(M. b) When he ſhall take as Executor or as 


Devilee. 


cutrix till the ſon ſhould have come to 18. 4 Le. I. pl. 2. Paſch. 


23 Eliz. Anon. 


3. A. deviſed land to J. S. and J. N. upon condition, and if 
they perform not the condition, then that their eſtate ſhall ceaſe, 
and that the executors of A. ſhould have it to them and their 
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4 * 2 a /? 
NO condt: eirs, h T1547 
ea. 2 | 12 2 Gt y gs I 7 7 6 
ſame utc limited to J. S. and J. N. and makes B. and C. executors, 


who fe enh,jꝗtgtume ui; yet it was adjudged that they may take 
— ” * A 9 
the. land by the deviſe, and that the words (upon truſt and conf— 
dence) do not make condition to their eſtate. Mo. 594. pl. 806. 
Mich. 34 & 35 Elz. Gibbons v. Marltiward. 
; 4. A. /cijed of lana, and poilefſed of a term, deviſed all his land; 
l. 125. and tenements to his executors %% they had paid all his debis and 
egacies, &c. A. made J. S. and J. N. his executors. They entered 
5 28 _ . 7 7; . I * 
no- generally into the land and into the term. Adjudged that they 
tning of the took the 727172 as executors, and not as deviſees, but they took the 
Ireenc.. 1. % * Jo ts 2 7 5 — * ay — 1 . 8 . ' 
and held er freehold as deviſees. Mo. 350. pl. 470. Hill. 36 Eliz. Panncl v. 
Clench and Fenn. | | 
Fenner ]. 
that they take as executors. 
7 and th them until my debts and Jegacies are paid, and until they have railed 100 l. an after that to 
their own uie ; they ſhall take as legatees, and not as executurs in teſpect of the 100 l. which they ate 


to have to their own prope Cro. E. 347. pl. 19. S. C. adladged. 


But by Gaudy J. if I make two my executors, and dev.ie the profit; of 


. - i * * Ce 4 . : 1. _ 
Oro. E. 385. Executor deviſee ſhall take a tim as executor where lie 
"9 CE ads 
Jenaer. 8 2 y * - 6 . . 7 . — 7 
tie judicial 75 in, as to charge him in a d. vajravil for want of aticts 
mall prima to pay debts, &c. otherwite he ſhall take it as legatee. Mo, 352. 
facie faKe — 7 . 2 J 3 L : ITE — » 
eons PL 474. Hill. 36 Eliz. B. R. Portman v. Willis. 
43 Ce it | = 
this being more for his advantage; but otherwiſe where I devile a term to my executor for life gun, 
remainder to |. S. becaute if the term were veited in the remainderman it could not be deveitea out 1 
bim again, and fo miglit make a devaſtavit. 2 Wins. s Rep. 531. Trin. 1729. by the Matter ot tue 

= S 8 * * Bo - Py - 

Rolle, in the calc of Cray v. Willis. | | 
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6. All the reſt of my gozds, my debts and legacies being paid, I gin 


counties. The executor proved the will, and made electian to hans 
one tenement, part of the land, demiſed as legatee, and died. Ahe 
judges delegates agreed, that the election of this one tenement 
was election of all, notwithſtanding the lands were teveral, aid 
upon ſcveral demites,  becaute the deviſe is intire; and he dying 
inteſtate, though the debts and legacies were not paid at the time 
he made his election, yet adminiſtration thall be committed as 01 
his own goods, and not of the goods of the firſt teltator. 2 Roll. 
Rep. 158. Hill. 17 Jac. B. R. Hinſon v. Button. 


7. If an executor enters generally, he is in as executor, and 


! 
4 


* 


not as deviſee; per Mallet J. cites it as reſolved in Lampets 


caſe, and in Matthew Manning's caſe. Mar. 136. in pl. 209. 


Mich. 17 Car. 
8. Where teſtator deviſed the ſurplus to his executors B. and C. 
after debts, &c. paid, though it muſt be admitted, that until debts, 
Kc. are paid, it cannot be known what the ſurplus is, yet in caic 
where all the debts, &c. are paid, it may well be known what the 
ſurplus is, and ſo there may be an aſſent to this legacy, ſo that by 
the death of B. all ſhall ſurvive to C. for here is an implied afent: 


Sce 2 Wins.'s Rep. 529 to 532, Trin. 1729. by the Maſter ol 


the Rolls. Cray v., Willis. 


and confidence that they ſhall ſand feiſed to the 


5 
cs .* . 1 . 9 3 * f * & p 

enters generally, if his being ſaid to take it as a legaree will be - 
* ou 
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to my executor The teſtator had ſeveral leaſes of lands in icveral! 
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Exetutors. 


| (N. b) Where he ſhall take as Purchaſor. 


7, EASE for life 2 PF, and if A. died 2999 FX Vear, that his 2 Le. 154 
4 executors ball hold till the end of the 12 years. A. died. The 1 wo 


executors entered, and brought actions of covenant, which proves Quid Juris 
7 — 1 1. > A. » / * b \ q * 
that the executors had the term as a cnattel vetted in teltator, and mat, 22. 
. . 1 1 a ge! Bu 5 P 20 20 0 
not in their own rights as purchators by the name of executors ; 1 
per NManwood J. 3 Le. 21, in Cranmer's caſe, cites 19 E. 3. that fach 
Titzh. Covenant, 24. intereſt may 
8 6 ; : | : be granted 
by A. but denied by Wray Ch. J. and cited D. 150. Gravener's caſe, that ſuch intereſt is voids 


2. Executor: is a go2d name of purchaſe ; per Dyer J. 3 Le. 21. Cranmer's 
" *4+ . « oh . - od 12 , 5 

pl. 49. Hill. 14 Eliz. C. B. in Cranmer's cafe. | 5 : 
1 : |; ; D ; NE nus; ATICNe 
biſhop Cranmer made a feoffment to the uſe of himſelf during his life, and after his deceaſe to the uſe 
ot his executors and aſtigns for 20 years, and after to T. C. in tail. The archbithop had no intereſt © 
in the term, and his executors (had it not been for his attainder) would have taken by purchaſe, 
Mo. ice. Cranmer's caſe. D. 309. S. C. And. 19. Kirk v. Bails, S. C. — Bendl. 207. 
8. 5 R 1 190. Js Ky 2 Le. 9. 8. 8 


2. Leaſe to A. habendum to A. c executer and aſſigns, for 40 years If a leaſe 
alter the expiration of former leaſe granted to A. for 40 years, of 3 * 


8 8 0 3 a : for life, 
the ſame lands, is void; for it is a perſon who is not a party. regfainder 
3 Le. 32, &c. pl. 60. Mich. 15 Eliz. C. B. toſhis exe- 


; 3 ; a . ors for 
years, and A. dies, this will be aſſets in the executor's hands, though it never was the teſt or's, ag 


; waz retolved per three juſtices againit Anderſon Ch. J. and there it was ſaid that Cranmer's ca &, where 


in eftect it was re! ved, was ot little authority, for that there were two juſtices againſt two till Moun- 
Ion J. changed his opinion, on a conceit that there the eſtate was by way of uſe, which could make 
no difference; the like Jaw of a leaſe for years bequeathed to A. for life, and after to B. who died, 
living A. it ſhall be affets in B.'s executor's hands, Went. Off, Ex. 82. 
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4. If a man have a 4e for life, remainder for 40 years, the re- P. 310. 


mainder is void, becauſe there is no perſon named to whom it is 8: pl. 


5 $ . 8 A a 79. So Co 
limited; but if a man makes leaſe for life and after. his death to Gone. 
his leſſee for 40 years, it is good, and the executor thall have it as Yelv- 9. 
in right of his teſtator; but where a man makes a leaſe for vears = 87 

— > 0 . 8 . E - E. 840. 
or life, the remainder after his*death for forty years to his executors, S. C. adjor- 
tle :xecutors ſhall have it as purchaſors, for this word ( remainder } natur.— 
divides it {rom the teſtator, apd makes the executors purchaſors; Lge 
per Anderſon. Ow. 125. Mich. 40 & 41 Eliz. in caſe of Sparke puithed this 

. : 5 ; Cranmer's 
14 Eliz. Dyer, becauſe in that caſe, it is limited by Gay of uſe, and by the party himſelf, ſo he ſhews 
his own intent that it ſhould not veſt in himſelf bur in his executors,” but here the limitation is by a 
ſtranger, wherein there is not any intention appears but that it ſhould veſt in the leftte himſelt, and by 
this difference all the books are reconciled. Cro. E. 666. in caſe of Sparke v. Sparke, 


5. If a man covenants to land ſeiſed to the uſe of himfelf fer life, 
remainder to his executors, the executors ſhall take to the uſe of 
the teſtator; but if a man for good conſideration covenants 
to ſtand ſeiſed to the uſe of the executors of a ſtranger, there the 
word (executors) is a word of purchaſe, and they ſhall take 
| 8 2 | to 
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to their own uſe; per Popham Ch. J. 4 e. 239. pl. 387. B. R. 


Anon. 

6. Deviſe of a rent-cherge to His avife is life, and aſter ſays, if. 
Be marry, pts exc cutors ſpall pay her oO“. and the rent hall ceaſe 
and return ts the executirs, The rent is to continue till he 1091, 
is paid, and the executor is in nature of a purchaſer, and muſt. 
pay the 1001]. before he ſhall have the rent, and that whether 
there be aſſets or not; per two juſtices againſt Twiſden, who 
| thought the deviſor's meaning was to give Her a prelent intereſt 
in the lol. and that in ſuch caſe the rent muſt ceaſc pre- 
ſently upon the marriage; but however, ſince it was to be i 
cut of the inheritance, he” thought it doubtful, and conſented to the 
judgment for the baron in the right ie. Med. 272. 
pl. 25. Trin. 29 Car. 2. B. R. Oſborn v. Wallceden. 


( 

t 

(O. b) Where he ſhall have the Surplus. : 

& A By the contrivance of B. his nepher 7, made a with and B. 

* executor, and /aid nothing in hs evil of his perſonal eſtate, t 

which by this means the execute claimed though teſt tator left a hu, | f 

but it appearing by ſeveral matters that A: intended it for his 4 

ſon, &c. decreed for the ſon (an infant), and defendant to be 8 

examined on interrogatories, and to be reitrained from confething Fi 

Judgments, & c. to creditors of teſtator, and the cuſtody of the 3 

infant taken from him. Fin. Rep. 351. Paſch. 30 Car. 2. Cor- a 

cellis v. Corcellis. 1 

2. A. bequeathed ſome legacies, and adds, I give the reſt of 1; ot 

gods and chattels to my executors, and afterwards I give t9 1 git 

tors the ſum of lool. a-prece for their care and trouble, and after my | 00 

debts and legacies paid, I give ail the reſi of my perſonal effate to fle 5 

| children of C. the money to be paid int; the hands of C. and makes for 
4 C., D., and E. executors. Decreed the children of C. to have the o 
3 intire reſiduary eſtate, becauſe 100 l. a- picce was bequeathed to | 13 
1 | the executors, and decreed the reſidue of the money to be paid tom 
5 [408 ] into C.'s hands according to the will, and the reſt of the perſonul wil 
25 eſtate to be delivered to the children. Vern. 30. Hill. 1681. Ma 
— : Fane v. Fane. | his | 
; „ c 2. Mertgagee in fee-fimple deviſed 1col. and other legacics, and | nts 
19 > my then deviſed 100. to H. whom he makes executor; it was ſtrongly Fa 
{1% beguca bed Urged that the executor was limited to the 100]. ond the rather figne 
A 2 particu= becauſe his legacy was expreſsly willed not to be paid till after _ 
3% lar iegxcY debts and other legacies paid, yet Jeffries C. decreed the mortgage n 
5 to the heir 1 2 paid, ) 5 Knie 
FE: 2s well 2; to to the executor, though the lands was deſcended to the heir. in Ca 
1 theexecutor, 2 Ch, Caſes, 187. Mich. 2 Jac. Canning v. Hicks. | 
i F : 4. A. makes B. and C. his executors, and deviſed to them 20l. 7 
14 a-piece, and alſo deviſed to them gol. in tryft for payment of anus the 
19 ties to L., M., and N. for life, far exceeding the intereſt of the 8091. cies 
4 and devifed the ſurplus to his nephews D. and E. to be equally perl 
divided between them, and appoints his executors to o lay out the Writ 


fame. Cute 


8. R. 


ys, if 
ceaſe 
1001, 
muſt. 
ether 
who 
tercit 
pre— 
Hale 
to the 


7-15 
— 


2 


nd B. 


22 [ 7 0 , 


exect- 
Cer my 
- to the 
makes 
ve the 
hed to 
e puid 
er ſonal 
1681. 


rongly 


rather 
after 
rtgage 


m 221. 
an iu 
e 800l. 


equally. 


hut the 


| {+ me 


Erecutoxs. 408 


ſame for their bencſy. L., M., and N. being dead, the unex- 
hauſted remainder of the 8001. ſhall go to D. and E. the reſi- 


duary legatces, and not to B. and C. the executors, who had only 
the 8ool. as a digſitum, and were not bound to pay beyond it; 
per Jeffries C. Vern. 425. pl. 409. Hill. 1686. Cock v. Beriſh. 

5. A man made his will, and deviſed all the reſidum of his per- 
[:nal eftate to F. S. and to his wife, neverthele/s in truft for his auife, 
aud made the faid F. S. and his <vife executors. After making of 
this will, and fix months before the death of the teſtator, the 2vzfe 
died, and then the tiſtuter died, and the next of kin preferred a bill 
againſt the executor to have an account of the perſonal eſtate, 
and inſiſted upon it that J. S. was only a truſtee, and had no be- 
nefit intended him by the teſtator. But per tot. Cur, the bill was 
diſmiſſed, for the law had caſt it upon J. S. by being executsr, and 
there appeared no intent of the teſtator that it ſnould be otherwiſe. 


2 Freem. Rep. 105. pl. 115. Trin. 1689. Anon. 

6. A. by will deviſed particular legacies to his children and grand- S C. cited 
children, and 1ol. a-prece 79 J. S. and J. 10. his executors jor their 8 . 
care; there was a ſurplus of 5oool. Jeffries C. decreed it a zVern. C49. 
truſt for the children. Vern, 473. pl. 462. Mich. 1687. Foſter — 
y, Munt. | | kim to be 
{-:tled in the Houſe of Peers. ——— Equ. Abr. 243. (D) pl. 1. S. C. but the author in a note in the 
margin ſays, that ſince this cafe there have been variety of reſolutions both in Chancery, and the 
Houle of Lords, on this head; notwithſtanding which, this matter ſeems as undetermined as any in 
equity; for though the law caſts the whole perſonal eſtate on the executor, yet as the intention of the 
teſtator is chiefly to be regarded in a will, ir it appears by a ſtrong and neceſſary implication, that the 
executor was not to have it to his own uſe, equity will decree him a truſtee for the next of his kin to the 
teſtator; and therefore it ſeems agreed, that if ſtrangers or diftant relations are made executors, and 
legacies are given them for their care and trouble, that they ſhall not have the ſurplus, but where 
the executors are as nearly related, as thoſe who claim as next of kin; and they have had all legacies 
given them, though perhaps ſome of them greater, and ſome of them lets, great doubt has been, in 
which inſtances it has (as appears by the caſes) been determined according to the intention of the 
teſtator, collected not only from the words of the will but likewiſe from collateral proof of teftator's 
greater Kindnets, &c. which upon theſe occaſions has been admitted, ſometimes for the executor, and 
lumetimes for the next a-kin. Parker C. ſaid he was not fatisfied with the notion of a legacy 
to an executor excluding him from the ſurplus, and therefore had not the executor fubmitted to ac- 
count for the ſurplus, he ſaid he knew not if he thouid have detreed him to account for it. Paſch. 
4 Geo. 10 Mod. 400. v. Mortimer Powell. See Wms.'s Rep. 8. a note at the bot- 


t m of the page relating to an objection that this cate was ſo decreed upon a fraud in obtaining the 


will, which is there denied. S. P. per Ld. C. Parker. Ch. Prec. 567. Gil. Equ. 
Rep. 126, 127. S. C. accordingly. ———2 Wms .“'s Rep. 162. ſays the S. P. was decreed by Ld, C. 
Macclesfield, 24 February, 1720. May v. Lewin. A. deviſed 521. to B. his brother, and gol. to 
his nephew C. and made B. and C. executors, and gave 291, a- piece to other relations, ſeveral of 


 khom were his brother's nephews and nieces, and as tuch his next of kin in equal degree within the 


&atute of diſtribution, after which the teſtator abruptly broke off without ſaying, In witneſs whereof, 
&. or making any diſpoſition of the * ſurplus. The will was wrote all with A.'s own hand, though not 
ſigned by him, and was proved in the ſpiritual court as his will. Ld. Ch. Parker held, that the exe- 
cutors were but truſtees with reſpect to the ſurplus, and decreed the ſame to go to the next of kin, ac- 
cording to the ſtatute of diſtributions. Wms.'s Rep. 544 to 555. Trin. 1719. Farrington v. 
Knightly, Chan. Prec. 566. pl. 346. Trin. 1721. S. C. 10 Mod. 442. Trin. 5 Geo. 1. 
in Canc. S. C. but Ld. Chancellor took further time to conſider of his decree, 


| ; - 7 5 [ 409 3 
7. I diſpsſe of my ęſtate after-menticned, and what elſe I have in Chan. Prec. 

the world, in manner and form following; and gives ſeveral lega- FI Gs 

cies to his relations, amounting to near the value of his whole 

perſonal eſtate, as appeared by a calculation of his own hand 

writing about that time made, and then makes B. and C. his exe- 

Cutors, and gives them 201. and intreats them to take the trouble 


Gg 3 3 ot 
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of getting in his eſtate. Teſtator lives 10 years after, and acquires 

i an additional eſtate ; per Commiſſioners decreed the executors to 
| be but truſtees, and that the new ac quired g, eftate ſhould go to the le- 

3  gatees in proportion io their legacies. 2 Vern. * pl. 144. Trin. 


a 4 N 
c eee ” 


5 1690. Cordell v. Noden. 
1 8. Teſtator by will gave 201. for mourning te a flranger, and 
1 | made him cxecuter. Dil 5 ir was decreed 7 Annæ, 2Vern. 676. 


in caſe of Ball v. Smith, cites it as the caſe of Cook v. ve alker, 
19 May 1691. 
9. 1 ife and two flrangers were made executors, and FEY le 
gacy to the <vife, and the intereſt of 300 l. to her for her life; to 
William he gave 20/. for mourning. Surplus decrced to be diſtri— 
buted. 2 Vern. 677. in cafe of Ball v. Smith, cites it as the calc 
of Darwell v. Bennet, in 1692. 
But ſuch | Io. A. had 7 daughter and two brothers, and made his will, and 
&friduw1” thereby gave 5 I. a-piece to his brothers, appointing them executors, but 
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e * 


P/ ˙²˙ 8, I I 7 
S ee 1 1 . bk 2 9 — 
* , "os Py ; ; 

* b PFF eue 


0 
; 1« not ſuab ie 4 
for in the _ ?made no 4b of the L On a bill by the daughter for an | 
ſpiritual account, there were proofs that A. intended kis executors the 5 
1 ſurplus, the daughter being under A.'s  dilpleafure by marrying 
b eee againſt his conſent, but being e doubtful it was n 8 
1 granted niſi. at the Rolls, and affirmed by the Ld. Somers, that the executors 0 
od. 47. ſhould be but truſtces after their Jegacies paid, and the ſurplus to 4 
: * Tein. * } 
W. z. B. R. go according to the ſtatute of diſtribution, Wms.'s Rep. 9. 1 
3 Petit v _ 20 May 1596. Petit v. Smith. | . t 
FE | Smith, F 
i Comb. 378. S. C. accordingly. Ld. Raym. Rep. 85. S. C. accordingly.——— Ibid. 362. 
1.58 Mich. 10 W. 3. S. P. by Hoit Ch. ]. Wms. s Rep. 7. S. C. and though the (pi! ritual 
3 court has no ſuch power, yet the court of Chancery looks upon the executor as a truitee with regard 
. to the ſurplus, and will make him account. Comyns's Rep. 3. S. C. the Court inclined that a 8. 
prohibition ſhould ro tt 
=_ e 9. A. deviſed his lands 10 his executers ta be ſold for payment © cf 1 
1 wore gert debts, and that if any ſurplus be after debts paid, it ſhould be decmed ne 
: heirs, and part of his perſonal eſtate, and ge 4% hrs executors ; * yet executors BH” 
1 A. cevifed were decreed to account, and pay the ſurplus over to the next of a 
it ova WY Vern. 361. pl. Mich. 1698. t as the caſe of ; 
= he. and in. 2 Vern. 361. p 325. ich. 1698. cites it as the calc tri 
: after made Sir William Baſſet. £ no 
1 him execu- 8 
1 tor, but gave him no legacy, it was decreed that there was no 5 truſt. Mich. 1691. 3 | n 
_ - and affirmed in parliament. Hor. Equ. Cafes, 273, Cunningham v. celiifh And A. ave De 
K to his executors 100 |. a- piece as a legacy, and theref.re Sir John Trevor, Mafter of the Rolls, d- creed 
all that this legacy to the executors created a refulting truſt of the refidue of the perſonal eſtate for the next ] 
= of kin. Ch. Prec. 81. S. C. by the name of Ld. Briſtol v. Hungerſord.— 8. C. cited by Le. C. wu 
H | Parker. Wm3.'s Rep. 550. in cate of Farrington v. Knightley. his 
1 _ 
„ S. C. cited 12. A. gave ſeveral legacies to all her next 7 kin by name, and £45 
3 1 85 particular legacies to B. and C. two diflenting miniſters, and the 
: b Trin. 1719. made them executors, but made no expreſs diſpgſition of the jurpius, fda 
LE bg ms. of her perſonal eſtate who ſhall take the ſurplus. The executors teſt- 
A in #22; were obliged to diſtribute the ſurplus amongſt the next of kin. ber 
. . 2 Vern. 361. pl. 325. Mich. 1698. Bailey v. Powell. hen 
. V. 118 me J 
4 ly. Ch. Prec. 92. S. C. Paſch. 1499. ſays ſhe bequeathed the legacies to truſtees to ap be put ut 
E out for the benefit of the next of kin, and did not truſt them with their own legacies, and it appeared will 


that ſhe had no great kindnels for them. Ld, Somers decreed a diſtribution, and the executors to pay 
coſts for inſiſting on its | | 
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Executors, 410 
13. A. makes his 20772 executrix, but bequeathed n:thing more to her * S. O. cited 
b ng admit 
{han vas her can ee „e as executrix Of hex former 5 band, and wo b 3 


what was . FR hers before her m- arriage with A. Per Har- tel, 


court K. decreed on view of precedents the ſurplus to the wife, Wins. 3 
| ſe of WAI 11th ife Nep. 330. 
there being only the ngle cate o V ARD v. LANE, where the wife zn oe 


xclude d the furplus, the cate of DARWUELL v. Attorney 
General v. 


EXE trix 13 b Ten 
pa where.two {rangers were executors With the wife, not 


. 17 Hooker. — 
coming up to the caſe, 2 Vern. 675. h]. 1 
all v. Smich. by Ld. C. 

Parker. 


Bat he ſaid he did not hear of ary precedents cited that go further. Wms.'s Rep. 549. Trin. 1719. 
in caſe of Farrington v. Knight.cy. -———- But Ibid. pag. 551. us Lordihip ſaid, that as to what had 
been ſaid heretotore that there was but a fiugle precedent of this King, ne had now ſcen ſeveral of thoſe 

diese nd that then made. no ditieence whe a wife, and where a more re:note relation 4 ad the exe 
cutorſhip; for that till in ail thoſe cates, If thee was- no expreſs diſpoſition of the 15 Ir? PASSES the executor, 
whoever he was, had been looked upon as a truſtee, with reſpegt to ſuc 5 furp:us f 


and that having ſpoken with Mr. Vernon in his life-time, he told him that Ne val been ſo many 


deciees upon the point, a 15 it had been ſo fully eſtabl fy hed, that he thought it not worth while to 
! 1 4 Dt - = . «i 
take notice of any later decrezs, apprehending it a principle as much fixed as FRA fee-ſimple land 
\:ould deſcend to the heir. Ld. C. Parke r, V/ms.'s Rep. 552. Trin. 1719. cites this caſe of 
B. Smith, thus (viz.) A. deviſed 1 me plate to his wiſe which ſhe hd as executrix to her former 
kuibind, and two other pieces of pate in b bs of, and recompence for ſome other plate, which likewiſe 
ad belonged to his ſaid wife as ckec ix of her former hutb and, but 5 A. had diſpoſed of and 
made no deviſe of the ſurplus. Decrecd that this mould not bar hes of the ſurplus, becauſe tae deviſe 
on en: plate whi.*, the belore was intitled to as executrix of her former hutband was void, the ſecond 


bar 500 havin is no power to d ſpoſe of that by his will, though he might do it by act executed in his 

time; and as to the other plate in heu and recompence of the other plate diipoſed of in his life = 
time out of what belonged to her as executilx, it muit be reaſonable to conſtrue this as a reftitution ra- 
tier than a gift. | | 


HE — 
* — 


. 

14. After ſeveral deviſes of lands to ſeveral perſons, and gol. 
ien. to the heir at _ to buy morrning, and other legacies to others, 
the teſtator gives 5 J. a-prece 15 Bo Gn l 10 buy mourning, and all 
the 2 e. of ny manirs, Oc. gglg, chattles, Sc. and a: ether my 
real and perſonal e gate avhatſrever, I giue 19 B., C., and D. whom I 
nominate 1 9 it exectt:rs of this my duill, equally to be divided 
between them, ts hold to them, and their aſſigns jor ever. Decreed 
that the ſurplus 3 cxpreſoly given here can be no reſulting 
truſt for the heir, and the heil hu aving a legacy given him, at ud 
not the ſurplus, tuſis the argument ſtrong againſt him. Aftirmed 
in the Houſe of Lords. Ch. Prec. 94. pl. 83. Paſch. 1699. 
Dormer v. Berty. 

15. The teſtator made one executor who was no relation to him 
but a mere ſiranger, and gave him 501. for his care in the execution 9 
his will; the plaintiff being next of kin exhibited a bill for the 
refiduum of the eſtate, and no counſel appearing on the other 
lade, he had a decree niſi cauſa; for per Turton J. with whom 
the bar 8 the executor in ſuch cate ſhall not have the re- 
ſiduum after debts and legacies paid, but the next of kin to the 
teſtator; and ſo it was {id it had been decreed in the like caſe 
between CORDALL axD CoRDAL1.; it is true, if the executor had 
been near ly related to the teſtator it might have been otherwile, 
but even in ſuch caſe, if there are other relations in equal degree 
witl him, and are por and indigent, equity in ſuch doubtful caſes 

Ge 4 will 


the next of bis: | 


I 


. 5 


S. C. eĩted by 
Ld. C. Par- 
ker, ms s 
Rep. 5 50. in 
caſe of Far- 
tung ton v. 


Knightley. 


14111 


Ch. Prec. 
183. . C. 
decrecd, 
though it 
was urged 
that the 


will was mace in 1652, and the courſe of diſtributing the ſurplus not introduced till long after, 


 Erecutors. 


will give the reſidue amongſt them. 3 Salk. 82. pl. 1. Mathews 
v. Courthope. | | LE. . 
16. A. having a 20%, but no child, and tus brothers, by will gave 
to his nephew and nieces one moiety, and the other moiety of 4 
banker's debt to his wife, and made her ſole executrix ; per Cur. the 
wife by a deviſe of the moiety of the debt was exc/uded from the 
ſurplus of the perſonal eſtate as executrix, though there was no 
child, and though /egacies to the brothers (one of which was heir af 
law ) were given out of the land, which had not been nccellary 


unleſs A. intended the ſurplus of the perſonal eſtate for his wife, 


that otherwiſe had been ſuthcient to pay thoſelegacies. 2 Vern. 425. 
Paſch. 1701. Randall v. Bookey. | 


17. The wife was made executrix, and the hyſtand living 20 


gears after the will acquired an eſtate. Surplus decreed to be dit- 
tributed. 2 Vern. 677. in cate of Ball v. Smith, cites it as the 
caſe of Ward v. Lane, decreed 10 Jan. 13.W. 3. 


——— 8. C. cited by Ld, C. Parker, Wms. Rep. 550. as deciced by Ld, Keeper Wright. Hill, 


23 W. 3. 


18. A. by will gave his library of Backs to J. F. except ten, 


fuch as M. his wife ſhould chuſe, and made II. executrix. Id. 
Wright thought this was no deviſe of the books to her, but only 
an exception of ten out of the deviſe to ]. 5. and the executrix 
was the proper perſon to chuſe which ſhould be excepted, and 


it could not be intended to bar his wife by fo inconfederable a le- 


Decreed 2 
diſtribution, 
and the 
Cacheſs w. 


gacy. Ch. Prec. 231. pl. 192. Trin. 1702. Griſm̃th v. Rogers. 

19. A. devijed to B. and C. his wife's children (as he called them, 
not owning them to be his) 105. a-prece and no more, and gave the 
children which he owned confiderable legacies, and deviſed legacies 10 
his executors, but did not mention them to be for their care and pains, 
or any thing to the purpole. Decreed that the executors ſhould 
not have the ſurplus, but that it ſhould be diſtributed among 
all the children. Chan. Prec. 169. pl. 140. Trin. 1701. Vachell 
v. Jeffries. | | | 

20. A. made his wife executrix during ber widowhord, and if ſhe 
die or marry then his /on to be executor, and deviſed ſome curigſities as 
heir-loms to his fon, and the w/e of the houſehold goods to the wife dur- 
ing her w;dowhond. Ld. Wright thought the wife thould have 
the ſurplus, ſhe having but a /rmited executorſhip, and the heir to 
have it afterwards when his executorſhip ſhould take place. 
Chan. Prec. 263. pl. 213. Mich. 1706. Hoikins v. Hoſkins. 

21. If a man be declared exccutor, this of itſelf gives him an 
intereſt in the perſonal eſtate, and he ſhall have the whole; but 
of part of that eſtate be deviſed to him, it will exclude him as to the 
reſt, and he ſhall have no more than that ſo deviſed; per Lord 
Chancellor Cowper, in Canc. Paſch. 6 Ann. | 

22. A. made B. his wife executrix, and deviſed to her the uſe 4 
his table plate for life, and after to C. his grandſon. Per Cowper C. 
this is a ſtrong implication that B. ſhould not have the whole, and 


the 
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the rather the ſtronger becauſe more minute and reſtrictive; if have her pa- 
the will had been, 1 give plate to C. except the uſe of it to D. then pus nog 
it would have been within the reaſon of the caſe where books above a 
were given to J. S. except fix to wife, which caſe was rightly ad- third. Ibid. 
judged, but this caſe differs. 2 Vern. 648. pl. 578. Hill. 1709. 650,Wms,'s 


Rug hs Rep. 116. 
Lady Granvill v. Ducheſs of Beauford. 8. P, 


F.cverſed in 


Dom. Proc. and the ſurplus decteed to the ducheſs as executrix. 2 Vern. 677. Wms. s Rep. 114. 


Hill. 17009. S. C. dec:ced, end that decree was reverſed accordingly, —--—-1 Mod. 10. 8. C. Eited, 
S. C. & P. cited by Ld. C. Parker, but that it was ever feu in the Houſe of Lords; the reaſon 
wherrof be ſaid might be becauſe this was not properly a devilz to the duchets of the uſe of the plate, 
but rather an exception or reſervation to the duchels, (viz.) a devile ct the plate to the grandſon, reſerv- 
ing the ule thercof to the duchels ior her lite, Wans.'s Rep. 532. Trin. 1719. in caſe of Farring- 


ton v. Knightley. 

f os [ 412 ] 

23. One deviſed bis real eftate t9 be fold for the payment of his debts, _ _ cited 
and the furplus, if any, to be dremed perjonal eſtate, and to g to his * exe- | 3 
. _ Po 194. 
culors, ty whim he gave 201. a-piece. Decreed the ſurplus a truſt Trin. 1734. 
for the heirs at law, and athrmed in .parhament. 2 Vern. 645. - the 
: : 1 5 

Hill. 1709. pl. 573. Briſto! (Counteſs of) v. Hungerford. 8 
this à ſtrange determination, and to go much too far. ibid. in a note of the reporter ſays, thiz 
may we.l be thought a itrange determination, ard the rather, for that Mr. Vernon ſays it was aſh med 
in Parliament. The caſe is differently reported in Chan. Prec. 81. where it is ſaid the ſurplus was 
decrued 4 truſt in the executors, ſubject to dilirivution ; and this is warranted by the regiſter's book. 
The decree appears to bear date 3d of Juiy 1697, and to have been made by Sir John Trevor, 
(then) Maſter of the Rollis. The words whereof are as follow; “ And 2s to the ſurplus 6; the ſaid 
6« eftate, after the debts and legacies paid, his honuur having been attended with the will, and having 
& conſidered thereof, declared that the ſa'd teſtator having Ly his ſaid will given to each of his execu- 
« tors 1001]. a-piece, there is a reſulting truſt in them for the repreſentatives of the ſaid teftator ; 
« and that the defendants Mrs, Reppington and Mrs. Meredith, who were co-heirs and repreſentatives 
&« of the ſaid teſtator Sir William Batler, were intitled thereto; and doth therefore order and decree, 
6 That the reſidue aid ſurplus of Sir William Paſlet's ettate, his debts and legacies being paid as 
6 afo:efaid, be equally diſtributed betwcen them. It further appears by a ſubſequent order of the 
18th- of November 1708, in the above-mentioned cauic, that this part of the decree was affirmed in 
parlizment, for it recites, that the decree of the 5d of ſuly had been figned and inrolled, and that the 
Jjudgme t creditors appealed to the lords in parliament, w/w on the 26th of February 1703, adjudged 
that the decree, fo far as had been executed, thuuld not be ſet aſide or opened; but that as to the 
moncy remaining undivided, purſuant to the decree, the appeliants were to be let into a ſatisfaction of 
their debts according to the priority of their ſeveral iecurit cs. After which the order proceeds to give 
ſome directions in regard to the creditors. I: is obvious to perceive the fame perſons being heirs and 
Iikewiſe next of kin, (though they tock on'y in the latter capacity, ) occationed this miſtake in Mr. 
Vernon's report of the caſc. 


* 


24. A. made his wife executrix, and deviſed to her a ferm fer e 
gears for her life, and a contingent intereſt as to the reſidue of the 8. 36. 
term, which contingency never happened; vet ſhe ſhall have the tidem ver- 


ſurplus of the reſt of the perſonal eſtate; per Lord Harcourt. bio. 
| Fqu. Abr. 


Ch. Prec: 316. Mich. 1711. Jones v. Weltcomb. 2. 20. 
S. C. decreed accordingly. S. C. cited by Ld, C. Parker. Wms.'s Rep. 552. and held that 
this might be fo within, the reaſon of the Ducheſs of Peauford's cafe, for it being an exception or re- 
ſervation of the term to the executrix for her life, it was not properly a deviſe to her, and conſequently 
no bar. | 


25. A. made B. and C. his executors, and gave legacies to B. but 2 cited, 
not to C. Per Ld. Harcourt, this ſhall not intitle C. to the whole — 
ſurplus excluſive of B. but though (this ſuit being between Tin. 1719. 


B. and C.) he decreed, yet he made a doubt if theſe legacies to _ _ 
one executor would not exclude both, and let in the next of kin. 1 8. C. 2 


Ch. Prec. 323. Pl. 246. Hill. 1711. Coleſworth v. Brangwin. 
N : 26. A. 2 
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26. A. bequeathed 109/. agiere to his next of hin, and ufo to 


J. S. his executor 1001. but makes no diſpoſition of the ſurplus ; 
the queſtion was, if J. S. or the next of kin, ſhould have the 
ſurplus ? The cales cited were the Duchels of Beauford's, Smith v. 
Ball, Wicket v. Jones, Littlebury v. Buckley, which was firſt heard 
in the Mayor's court, and the ſurplus there decreed to the next 
of kin; and on appcal to the Houſe of Peers, the executsrs vers 
admitted to read «vitn?//es to prove that the teſtator intended them 
the ſurplus, and on that foot the Lords reveried the decree 
2 Is 673. pl. 60 t. Mich. 1711. Wingfield v. Alkinſon. 

2 Vern. 7. Teſtator deviſed ſeveral legacies tO ſeveral perſons, and 


736. pl. 645. re 3 a legacy to ore of the executors 24 his chr Miau and frrname, ng 


. C. he 
ther drew his clothes to be diipoſed of by his cxccutors, and then add: 


the will as to the 7ool. I am intitled to in he South Ben Company, nd 
ieee reſt of my perſonal eſtate, I will that the ſame ſhall be ſold 
the teſtater for payment of my debts and legacies, and I make l 
gave no par- pay 3 gacies, ane make John an 
riculardi-. Thomas Serle my executors, and dies; the teſtator had deviſcd 


—_ 5 7ol. for mourning to the children of Mr. Serle, of whom the 
I 2 HIUT- = 


plus, but | 
faidthe Chancellor decreed the reſiduum to the executors. Abr. Ly. 
Nm Caſes, 246. Hill. 1716. Batchelor v. Serle. 


the next of kin) ſhould have no more, and he would give no mare away. Td. Chancellor held that 
the evidence of the drawer falls in with the tenor of the will, and takes away the preſumption that be 
did not intend the furplus for his executors, and that the preſumpiion that the tellator did not intend 
them all, and ſome may be ouſted by proof of his intention that the executor ſhould have the ſurplus, 
or that the next of kin ſhould not have it; and the writer proves, that the teſtator declared that his ſi ter 
(the plaintiff) ould have no more, and thould not have the ſurplus. Gilb. Equ. Rep. 125. 
S. C. Gecre+4 accorcingly. que Abr. 246, 247. pl. 12. S. C. decreed accordingly. 


14131 | 

Equ. Als. 28. Sir W. B. deviſed his perſonal effate to pay his debts and legacies, 

3 1 and gave loool. a-piece to his executirs, and it was agreed thut the 

23 Hill, ſurplus ſhould go to the repreſentatives of the next of kin. 

3697 Chan. Prec. 567. in pl. 346. Trin. 1721. cited by Lord Chau- 
cellor as the caſe of Briſtol v. Hungerford. 

29. A. made B. and C. executors, and gave them ſpecific lega- 
cies, and defiring his executors do be hind 15 Ve S. an old ſervant, and 
to give him ſome ſmall pieces of furniture then in the houſe if he 
defired it; decreed that the executors ſhall have the reſidue of 
the perſonal eſtate fre: from diſtribution, it appearing to be the 
intent of the teſtator by the words aforeſaid. ꝙ Mod. 11. Trin. 
1722. at the Rolls. Heron v. Newton. 

30. An executor hath certainly the whole and entire right to 


the teſtator's perſonal eſtate both in law and equity, unlefs upon - 
the face of the will it appears by ſome indication that the teſtator 


intended to the contrary, as by giving him a ſpecific legacy ; for by 
ſuch a deviſe it appears, that he intended him no more; and this 
was laid down as a rule, when the Lord Jeffries was Chancellor, 
and with good reaſon, and hath been a ſtanding rule in the Court 
ever ſince (with ſome little variations and exceptions from thc 
circumſtances of caſes) to exclude the executors. g Mod. 28. 
Trin. 9 Geo. in Canc, Hutchinſon v. Vincent. | 

| 12 31. Teſtator 


executors were two, and intitled to their * proportion. Lord 
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out conſideration, the infant would charge himſelf in a devaſtavit. 


Cxecutors. 


31. Teſtator gave legacies to ſeveral perſons, and deviſed 10 his 
next of kin (his ſiſter) 100/. a year for life out of his Bank flick, and 
the reſidue of his Bank flock to his executor (a ſtranger and no relation), 
and gave to his executor the furniture of his houſe, and a certain ſum of 
enoney l his ſiſter the next of kin. Lord Chancellor King held that 
if the expreſs legacy to the executor be allowed to exciude him 
of the ſurplus, by the ſame reaſon the expreſs legacy to the ſiſter 
will bar her likewiſe; and then here being excluſion againſt excluſton, 
the law muſt *take place, and the executor have the ſurplus as 
executor. 2 Wms.'s Rep. 338. Hill. 1725. Attorney Gen. v. 
Hooker, and Somner v. Hooker. 
it would be well enough. Ibid. 340. 
would ſiake many precedents. 


32. In the caſe of a will though an expreſs legacy be given to 
the executor, yet if a legacy is alſo given to the next of lin, this is 
equally a bar to the next of kin, as to the executor ; and there- 
fore it the ſurplus be not diſpoſed of by the will, the executors ſhall 
have it, Qu. 2 Wms.'s Rep. 338. pl. 97. Hill. 1725. Somner 
v. Hooker. oe: | 
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In this caſe 


Ld. C. King 


ſaid, that 
he could 
wiſh an act 
of parlia- 
ment was 
made to 
reduce this 
point to a 
certainty 5 
for if it 
were once 
ſettled 
either way, 


The reporter there ſays, that Mr. Lutwich ſaid that this 
P 78, tn 


Wien an 
executor 
has an ex- 
preſs legacy 
for his care 
and pains, 
though the 
next of 


kin has 


alſo an expreſs lea cy; the ſurplus ſhall go according to the ſtatute of diſtribution, eſpecially if the ſar - 
plus was intended vo be diſpoſed of. 3 Wms. s Rep. 43. Trin. 1730. Davers & al. v. Dewes & al'. 


(P. b) Executor Truſtee. His Power and Intereſt. 


1. AY executor though a bare truſtee, and though there be a 


reſiduary legatee, is intitled to ſue for the perſonal eflate in 
equity as well as law, unleſs the cęſtuy que truſt will oppoſe it. 


3 Wms.'s Rep. 34. Hill. Vac. 1729. Jones v. Goodchild. 
2. "Truſtee cannot change the nature of the eftate by turning money 


into land, or a leaſe for years into a freehold, & e converſo. 


3 Wrs.'s Rep. 100. Hill. Vac. 1730. Witter v. Witter. 


(Q. b) Infant Executor. What he may do; and 
in what Caſes he is bound. | 


1. PROVER and converſion of goods by the executors of R. 

| againſt huſband and wife, of the goods of the teſtator, 
which came to the hands of the wife dum ſola fuit. The de- 
fendant pleaded a releaſe of the plaintiff after the death of the 


teſtator, and after the trover and converſion the plaintiff ſaid he 


was then within age; it was adjudged, that becauſe there was 
no confideration alleged for the releaſe, it ſhould not bind the infant 
executor, becauſe he would thereby charge himſelf in a devaſtavit. 
Mo. 146. pl. 289. Hill. 21 Eliz. B. R. Ruſſel's caſe. 


4144 


Ibid. ſays 
th:t Plow- 
den was 
ſtrong in 
Opinion 
againſt the 
judgment; 
but Wray 
Ch. J. ſaid 
to him, that 
he had con- 
ferred with 
all the juſ- 


tices of England, and they had agreed to give judgment for the infant; becauſe the releaſe being with- 


accordingly. 


| 5 Rep. 27. a. S. C. reſolved 
And. 177. pl. 212. S. C. reſolved accordingly in the Exchequer Chamber. 


Ibid, is a note that Paſch. 30 Eliz. this judgment was reverſed in error in Cam, Scacc, for other 


matter in the pleading, but not upon the matter in law. - 


2. Note, 


Erecutors, 


414 
4 Le. 210. 2. Note, it was agreed by the juſtices in this caſe, that where 
Pe: an infant executor fold the goods of his teltator at ler than they 


wotidem were worth and afterwards brought an action of detinue againſt 
verbis, only the vendee upon it in retardatione executionis teſtamenti; that 


a) this ſale of the infant executor was good; and ſhould bind him 
iaftcad of notwithſtanding his nonage. 3 Le. 143. pl. 192. Mich. 28 Eliz. 
(agreed). B. R. Manning's caſc. | | | 
Gibb. I's : 

Arg cites 8. C. 5 J 


3- A. made his wife executrix and died, the wife proved the 

will and adminiſtered, and made J. S. her ſon, of the age of 13 

years, her executor, and the defendant 2ver/ter and died; the in- 

fant proved the will; the defendant with the conſent of the infant 

fold goods to the value of 140]. to the uſe of the infant; it was 

the opinion of the juſtices that this was no adminiſtration, but a 

; good ſale by the executor ; for an infant executor is to pay debts, 

f 415 ] and then he mult ſell goods to pay them, and therefore the falc 

of another by his conſent, where it is not to his prejudice, is uo 

adminiſtration but good. Cro. E. 254. pl. 25. Mich. 33 & 

34 Eliz. B. R. Clerk v. Hopkins. 5 

4. What an infant does according to the office and duty of 

an executor ſhall bind; as to di/charge the debtor for fo much as 

he receives; but to do any thing that may amount to a devaſtavi!, 

as a releaſe without payment, &c. he cannot. 5 Rep. 27. b. 
Hill. 26 Eliz. B. R. Ruſſel's caſe. | | 

5. But an infant executor may make a releaſe upon a true ſatiſ- 


And. 177. | 

S. C. b, faction, but not otherwiſe. 5 Rep. 27. b. Hill. 26 Eliz. B. R. 
name of Ruſſcl's caſe. | | 
| Ruſte! v. 


Pratt heid accordingly. _—S, C. cited Roll. Rep. 366.——8. C. cited per Cur. and agreed for good 
law. Poph. 130. Mich. 15 Jac. B. R. : 8 


6. Though an infant at 17 may adminifer, yet he cannot com- 
Vern. 328. pl. 323. 


Gibb. 2. 
1. na mit a devaſiavit till 21. Per Ld. Keeper. 
Paſch. 1685. Whitmore v. Weld. 


releaſes 


where he | | 
has no conſideration he ſhall anſwer for his own goods, when he comes of age, for the waſting cf the 


effate, and ſuch releaſe ſhall be arts. Godb. 30. pl. 39. 27 Elz. C. B. Kittley's caſe. 


7. Debt upon an obligation made to the teſtator, the defendant 
pleaded a relcaſe made by one of the plaintifls; the plaintiff replies, 
that this releaſe was made witliout any conſideration, and he who 
releaſed was within age at the time of the releaſe made. It was 
thereupon demurred; and adjudged for the plaintiff that it was a 
void releaſe, being by an infant without conſideration. Cro. E. 671. 
pt. 27. Paſch. 41 Eliz. Knot v. Barlow. | 

8. It was reſolved by all the judges, that a releaſe of a debt, or 
2 duty by an infant executor after the probate of the will, 4vith5ut 
receiving the entire debt, is void, becauſe it ſhould be a devaſtavit, 
and charge the infant of his proper goods, and alſo it ſhould be 
a wrong which the infant cannot do by his releaſe, becauſe it 
is an 6 not purſuant to the office of an executor who is to do 


his 
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mit a devaſtavit until 21. Per Ld. Keeper, Vern. 328. Paſch. 1685. 


pl. 222. cites 36 H. 6. 7. ; 


_ 6701 commiſſary. Br. Ordinary, pl. 13. cites 9 E. 4. 33. 


though B. might adminiſter at any time during the life of his opinion of 


Executors. 415 
his office truly, diligently, and faithfully. But upon payment of 
all the money to an infant executir, he may make a releaſe, and it 
is good. Cro. C. 490. pl. 15. Mich. 13 Car. B. R. Knive- 
ton v. Latham. | 
9. If an infant executor aſſerts to a legacy, it is not good unleſs 
there are other ailcts for debts, and ſo may work a wrong to the 
creditors ; per 1d. Keeper Finch. Chan. Cafes, 257. Hill. 26 & 
27 Car. 2. incaſe of Chamberlain v. Chamberlain. | | 
13. Though an infant at 17 may adminiſter, yet he cannot com- 


Anon. 


(R. b) Refuſal, What is. And How. And the 
Effect thereof. 


þ - TRESPASS by adminiflrators ef goeds carried away, the de- 
| fendant ſaid that the teflator was poſſeſſed as of his proper 

eds, and made J. S. his executer and died, and after the goods came 

into the hands of the plaintiff, and the defendant by command of the 
executor took the goods, and after the executor refuſed before the ordi- 

nary who committed the adminiflration to the plaintiff, judgment; and { 416 } 
per Laicon, Priſot, and Moyle, it is a good plea, and the calaur is | 
good, for the defendant confeſles poſſeſſion in the plaintiff, and 

the power of the adminiſtrator by the committing of the admi— 
niſtration ſhall have relation to the death of the inteſtate, and 
therefore this is matter in law at the leaſt, whether the juſtifica- 

tion be now good or not, and when matter in law is, there needs 

no colour”; for it is matter in law when the adminiſtration is ſo 
committed, whether the adminiſtrator ſhall have treſpaſs of the 
taking before the committing of the adminiſtration or not, and 

by them the plea is good ; for when the defendant had good 

cauſe to juſtify at the time, &c. it ſhall not be loſt by the re- 

fuſal of the executor after, who is a third perſon. Br. Treſpaſs, 


2. The erdinary himſelf who is made executor may refuſe before his 


3. Where a man makes a teſtament and executcrs, and they re- 
fuſe, yet the legacies ſhall be paid ; for no default is in the teſtator, 
and the teſtament ſhall be annexed to the letters of adminiſtra- 
tion; quod nota diverſity. Br. Teſtament, pl. 20. cites 37 H. 8. | 
4. A. and B. executors ; A. proved the will, and B. refuſed before Jenk. 106, 
the ordinary, who thereupon granted the adminiſtration to A. who 7; ,- > 
made his executor and died: and that executor alone, without join- cites'$. C. 
ing B. brought debt againſt a debtor of the firſt teſtator, and it —Went- 


ſeemed to Brooke Ch. J. that the action was well brought; for 2 w— 


companion, notwithſtanding ſuch refuſal, yet after his death his — 3 
election is gone; for now in law the firſt teſtator is dead in- 38 


teſtate. But that in 21 E. 4. 23. the opinion of the Court was, et les. 
: that D. 169. >. 


Erecutors. 


416 
Marg. cites that the action was not maintainable by the executors of the 
9 Rev. 37. | . | . 
klende executors, & c. Ideo quære bene. D. 160. b. pl. 42. Paſch. 
caſe, that 4 & 5 P. & M. Anon. f 
the ſur- 


© 


5 N 
vivor may have action. If H. makes his will and ſeveral executors, and one of them reſuſes, 
but the reſt adminiſter, that makes his refuſal void, and the refuſisg executor may notwithitanding re. 
teaſe any debt; cites 5 Rep. 28. a. [ Middleton's caſe.] And in actions brought by them, the retuling 


executor muſt be named, cit2s 4 Rep. 97. And if the refuſing executor ſurvives, he may take the ox. 


ecutorſhip upon him. The caſe indeed in Dy. 160. is contrary, and holds that the retuling executor 
muſt come in and act during the life of the acting executor ; but the 21 E. 4. 23. is contrary to 
Dyer, and according to the preceding poſition. And in Hardr. 11. PawrET v. FRE X, it is re- 
ſolved that where the refuſing executor ſurvives, adminiſtration committed during his lite is void per 
Holt Ch. J. 1 Saik. 307. Hill. 1 Ann. B. R. in delivering his opinion in the caſe of Wanktord v. 
Wink ford. a | 

But when the ſurviving executor is dead inteſtate, adminiſtration both of the ſurviving execator, whs 


died inteſtate, and of the goods of the former teſtator not being adminiſteted, may be grante, Cod. 


Orph. Leg. 88. 


amounts to a refuſal of the executorſhip. Went. Off. Ex. Marg. 37. 
cites Mich. 28 & 29 Eliz. C. B. Brooker v. Carter, and 9 E. 4. 35. 
and PL C. 194. 2. | 

6. If executor neglects probate for a year, this is a reſuſal irrevo- 
cable in the. civil law, and adjudged accordingly. Mo. 273. 
pl. 426. Hill. 31 Eliz. Bewacorne v. Carter. 


Went. OF. 7. Executor refuſing, Iiſes his legacy. Ow. 44. 31 Eliz. Catlin's 
=z- 37- {caſc. 

cites S. C. | | 

Io. pg. fl. 8. If executor refuſes to be executor, it ſhall not hinder him 


ene to take by a deviſe as to an inheritance deviſed to him. Poph. 8. 
. Mich. 34 & 35 Eliz. C. B. Gibbons v. Maltyard and Martin. 
9. If a man /ibe/s in the eccleſiaſtical court againf? an admin 
rater after refuſal of the executorſbip for a legacy, and he can prove 
[ 417 ] He will by which the legacy was given but by one witneſs, and there- 
fore they will not allsau it, yet no. prohibition lies; for by our law 
there is not any teſtament where there is not any executor, and 
therefore if they will give him relief they may give it in what 
manner they plcafe. - 2 Roll. Prohibition (Q) cites Hill. 37 Eliz. 
B. R. per Cur. | 
o. Debt upon obligation of 1001. again/? taus executors A. and 
B. A. was outlawed. B. pleaded that A. was made executor, and 
 felely proved the will and adminiſtered, and he as ſervant te A. tool 
drivers of the teflator”s goods by his delivery, and by his appointment ſold 
them, abſque hoc that he adminiſtered in other manner. It was ad- 
judged to be no plea, becauſe he doth not ſay he refuſed before 
the ordinary, nor confeſſes any adminiſtration, and fo no anſwer 
to the plaintiff; and judgment for the plaintiff. Cro. E. 859. 
pl. 27. Mich. 43 & 44 Eliz. C. B. Godfrey v. Woodward. 


Bacon Ld. 11. Refuſal cannot be verbally, but muſt be by ſome a entered 
— 12 z in the ſpiritual court, and therefore muſt be before ſome ſpiritual 
the Matter judge, and not before neighbours in the country. Went. Off. 
of the Rolls Ex. 37. : | 
being named 


executors, they wrote a letter to the ordinary that they could not attend the executorſhip, and wiſhed 
him to grant adminiſtration, who did fo and recorded their refuſal, and held good. Went. Off. Ex. 37 · 
cites it as Sir Ralph Rowlet's caſe, Ow. 44. 31 Eliz. Sir Robert Rowley's cale, ——— 


By the civil law a tenduncing may be as well by matter in fact as by a judicial act, and they wy 
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5 If debtee named executor ſue the ordinary for the debt, this 
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10 5 retuſe by parol; declared fo by Dr. Ford to the juſtices. 
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Cro. E. 92, pl. 21. Hill. 30 Eliz. C. B. 


h * in calc of Bruker v. Chater. 
: 3 12. If executor adhiuiſters and after re fuſes, and the ordinary not 
ſs, 3 navi of "the adminiflration accepts the refuſal and grants admini- 
re- ſtration, it was thought that the ordinary might revote the admint- 
ing = #ratn upon its appearing to him that executor had adminittercd, 
25 5 and might inforce the executor to proceed to prove the will. 
to Went. OR. Ex. 39. 
55 + 13. It upon proceſs againſt the executor to come in and prove 
wy BY the will, and he does not came in, he may be excommunicated 
; Ei but if he comes in and will not prove the will, the ordinary 
iT 1 upon ſuch refuſal may commit adminiſtration. Went. UE Ex. 3% 
Bf 14. An executor commanded one to take the goods, and after the Went. Of, 
3 exccutor refuſed before the ordinary who granted adminiſtration, Ex. 38. 
his = and the adminiſtrator ſued the perſon that took the goods, who 36 8. 2 
37. F iuſtified by the executor's command, and it was held good. fol. 7, 8. 
35- Vent. 304. Hill. 28 & 29 Car. 2. B. R. e . e 8 . 
| 5 quod fieri non debuit factum v ale, and that it might be that the ordinary did not know of. rg 2 
vo- 5 cutor's inter meddling at the time when he admitted his refuſal. 
72. 
Sag = 15. It was ; held per Curiam, that if a term for years of lands be 
by = deviſed to executors in truft for payment of debts, if all the executors 
Bi cm &c. and well not convey cver t5 others, to the end that they 
may execute the truſt, that the truſt and term for years are both 
um s loſt; ex relatione Magiſtri Shelley. Ld. Raym. Rep. 740. 
«Bo Mich. 8 W. 3. B. R. Anon. | 
5 16. Teſtator as an encouragement to his executors (who were zVem. 737. þ 
ini. WE four) to accept of the truſt and executorſhip, gave to each 100/. IS f 
we BW _ 4 127 apiece for mourning, and to each of them a ring, and 101. x, P. rn f 
ere— Er their trouble. Ld Chancellor faid, that the refuſing executors not appear. | 
lau thould have their rings and mourning, which were intended them e x | 
and immediately, but not the ico]. or 10l. annuity, and that renounc- bo 
hat ing executor's ſhare ſhould not go over to the other executors, but S. C. but | 
liz. ſink for the benefit of the eſtate. Wms.'s Rep. 333. Hill. 1716. 5 ons | 
Humberſton v. Humberſton. — i 
and | Equ. Rep. 4 
ad 128. S. C. in totidem verbis with 5 _ [4 
I q 
: = 17. One deviſes that his executors ſhould fell his land, and leaves Sel. | ml | 
by . two exccutors, one whereof dies, and the other rencumces, and ad- A | | 
ou 2 miniſtration is granted to A. who brings a bill againſt the heir to Time, 34. | 
5 compel a ſale; it was objected that the renouncing executor, in mY —2 1 
3 whom the power of ſale collateral to the executorthip is veſted, © [ 
* ought not to be made a party. But the objection was over- ruled. deſcends to | 
_ The reporter adds a quære. 2 Wms.'s Rep. 308. Mich. 1725. = = at f 
wir Yates v. Compton. 8 | 
OM. a truſtee to the uſe of the will ſince the executors renounce, ſo no occaſion te be parties. } 
| 1 
withed 1 
Xe 37 
— 
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Went. OF, 
Ex. 38. S. P. 


Exetuters 


6. b) Refuſal. 8 Time it may be. 


8 2 againſt executor, who ſaid that the admin ration Wa. 


committed to him by the ordinary, and ſhe Toed in certain, Q 
by which he admini/tered, but not as executor ; judement of the avi i; 
the p/: Nuri ſaid phat before ſequeftration of the 6b 7 9p, and before the 
admiuiſtration committed, the defendant proved the te/tame 1 before 
. T. and adminiflered as executzr of the goods of the deceated, 


abſque hoc that the deceaſe d died inteate, and did not fhew what 


goods he adminiſtered, nor in what place, and fo it ſcems that he 


who adminiſters as executor cannot relinquiſh it and take the 
adminiſtration 3 contra it ſeems to he of him who adminiſtcrs 


de ſon tort demeſne, as in 21 H.6.8. Br. Executor, pl. 107. 
Kites 1 E. 4. 2. 


2. If the executors admin Her ls cannot refuſe after; quod 


nota. Br. Executors, pl. 99. cites 9 E. 4. 33. 
And it is ſaid there, that Mich. 19 H. 6. debt ngainf? an 
13 who ſaid that the adminiſtration was committed to then! be 


fore the awrit purchaſed, and {4 are admin itrators ; Judgment of the. 


writ; and the plaintiff ſaid, that after the death of the toſtator, 
and befere the adminiſtration committed, the defendant adminiſtered, 
&c. and upon this they were at iſſue, and therefore it ſeems that 
he cannot refuſe after. Ibid. 

4. Two executors were jointly made in a will; one of them »e- 
leaſes a debt due to the teſtator, and after, before the ordinary re- 


fuſes ta adminiſter ; and it was agreed by all the juſtices that the 
releaſe was adminiſtration, and for that he has made his election, 


and then the refuſal comes too late, and ſo is void. 2 Brownl. 58. 
Hill. 8 Jac. C. B. Wickenden v. Thomas. 

5: A mandamus was prayed to the eccleſiaſtical court to grant 
the probate of the will under ſeal, &c. The caſe was, the exe- 
cutor named in the will had *. the uſual oath, and then re- 
fuſed, (but after a caveat entered,) and another endeavoured to 


- letters of adminiſtration. The executor came afterwards 


to deſire the will under probate, and conteſted the granting of 
adminiſtration, which was adjudged againſt him, ſuppoſing that 
he was bound by his refuſal ; and after an appeal to the delegates 
this mandamus was prayed and granted by the Court, for having 
taken the oath he could not be admitted to refuſe, and the ec- 
cleſiaſtical court had no further authority, and the caveat did not 


alter the caſe, Vent. 336. Paſch. 31 Car. 2. Anon. 


[arg] (T. b) Refuſal by one Wen „ there are 


21 E. 4. 24. per tot. Cur. 


more. The Effect thereof. 


1. IF he who proves the teſtament dies, there the other au refu ſes 


and ſurvives may haue action. Br. E Pl. 117. cites 
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2. If A., P., and C. are executors, and A. onlv refuſes, and B. 
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and C. prove the will, yet A. 7s /7il executor and may releaſe debts, | 


and releafes may be = #6 to him, and may admini/ter afterwards 
when be plea Os Went. Off. Ex. 41. 
2 Several exetutors were named in the will, and ene refi ſed, and 
ar ;ther afted, and thiſe that add died, and don; nitration avas com 
ted to J. S. before any refufal oy the for di ding executor. The ad- 
nin; fri way held to be via, becauſe the ſurviving executor 
might, notwithſtanding his former refuſal, have taken upon him 


the executorſhip; : ad afterwards 01 cath Fe eft al before the 


ordinary by the ſurviving executor, ad miniſtration was committed to 
the Ld. Petre, and was „ eld to be goed, and upon that title he 
maintained in B. R. an action of trover for a jewel. 
1 Salk. 307, 308. per Holt Ch. J. in delivering his opinion, cites 
it as before a commiſſion of delegates in Serjeant's Inn. in Id. 
_— s caſe. 

Where there are two executors and one renounces, he is full 
at literty to accept the executorſhip; etherwwyfe where beth renounce, 
though in this matter the common lawyers differ from the civilians, 
the latter holding that a renunciation once made, though only by 

one of them, is peremptory. 3 Wins. 's Rep. 251. Paſch, 1734. 
Robinſon v. Pett. 


(U. b) Refuſal by one. Pleadings, 


1. 7 BT againſt adminiſtrator, and counted that the adiminiſira- 
tion was committed to him by the | biſbsp of Sarum at B. 
in the county of IV. "The defendant ſaid, that the b ifhep bailed the 
letters of adminiftration i him, and that he ſaid that he aus be ad- 
viſed by three days, and fee the goods of the nieftate, and ſo he did, and 
returned the third day and refujed to take the charge, and N 
the letters, abſque hoc that he adminiſtered in any other erm, and no 
plea; for he confeſſes no adminiſtration ; therefore he. ought to 
ſay that he did not adminiſter. Br. Adminiſtrator, pl. 31. cites 
37 H. 6. 27, 28. 
2. But it is a good plea that the aumin! ration was cor:mitted to 
the plaintiff and one J. S. who was not preſent, and that the 


defendant ſaid that he would take the admin? ation if the ether ꝛuculd 


ogree, and after the other diſagreed ; this is a good plea with a 
traverſe ut ſupra ; for this was conditionally, for he cannot traver/e 
in other manner if he does not confeſs any manner of adminiſtratien, 


as about funerals, or that ſhe was the wife of inteſtate, and took 


her neceflary apparel to her body, abſque hoc that ſhe admi- 
niſtered in another manner, for there is adminiſtration confeſſed, 
but not ſuch adminiſtration as ſhall charge; quod nota per opi- 
nionem Curiæ. Ibid. 
3. Debt againſt executor who pleaded refuſal, he was com- 
pelied to ſheau before whom, who ſaid before his own commiſſary; 
VoI. XI. H h for 


1 Salk. 211. 
pl. 15. 19 
December 
171. Houſe 
and Downs 
v. Ld. Petre, 
S. C. held 
accord ngly; 
but that 

the civilians 
held, that 
by the civil 
law a renun- 
ciation is 
peremptory. 
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2 Freem. 


Rep. 181. 
pl. 248. 5. C. 


and ruled 
that who - 
ever gets 
any of the 
teFator's 
eftzre into 


his hands, is 


anſwcrabie 
for the le- 
gacies, 


Executors. 


for it was the ar chbiſhop of TOY himſclf, and then well. 


B.. Pleadi ings, pl. 37. cite 589 Ks 4+ 24. 

4. It there are divers executors of one will, and one of them 
hies to prove the will, he may plead ne unques exccutor z per 
Roll Ch. J. at a trial at bar. Sti. 3235 Mich. 1652. Cheeſman 


v. Furner. 


(W. b) Executors or Adminiſtrators of Executors 
Or n What they ſhall have. 


1. HE teſtator made A. and 40 his executors, and "RE iſed 
that his exec utors ſoould receive the ies and profits of his 
bands til! his fon aud her be e e to pay his debts and legacies, 
and to educate bis children. A. died, and fo did B. duri: ng the 
minority of his ſon, having firſt made T. 8. his exccutor. Catline 


Ch. J. Saunders Ch. B. and Brown and Dyer held, that the ex-- 


cuter AB. the ſurvivor mei y difþc, 2 of the tt ies and pref 75 for the 
Pier? poſes mentioned in the will duri ang the infan * of his ſon ; becauſe 


it was not only a bare authority or confidence, but an intereſt veſted 


in the executor by the deviſe. 


Dyer, 210. a. b. pl. 24. Hill. 
4 Eliz. Stile v. Tomſon. 


2. If an adminiſtrator has judgment and dies, his executors cannot 


have execution of the ſaid judoment ; for none ſhall have execution 
of this judgment, but he who ſhall be ſubject to the payment of 
the debts of the firit inteſtate, which the executors are not ; and 
judgment accordingly. 5 Rep. 9. b. Trin. 34 Eliz. B. R. in 
Brudenell's caſe. | | 

3. Nota, it was ſaid that there is a difference between an exe- 
eutor's and an adminiſirator's dying 1 Hale ; that in the firſt calc 


x the at miniſerator ＋ the Cxec teten ſpall have the good. of the firft teſla- 


ter, eſpecially where it was ſaid (the reſidue after my debts, &. 
give, &c.) Sid. 79. in pl. 3. Trin. 14 Car. 2. cites Dyer. Put 
that the adminiſtrator of the admin;/(rator ſhall not have the goods 
of the fir} inteſtate: unadminif} cred. © | 
4. A. bequeaths a legacy to J. S. and makes B. and C. his ex-- 
cutors and dies, B. makes C. ard D. his executors and dies; J. S. 
ſucs C. and D. for his legacy. TI. demurs, for that the ſurviving 
executor of A. was only liable to his legacies, and D. being cxc- 
cutor to one of A.'s executors who died firſt, and leaving the 


other executor ſurvi wing, was not privy nor accountable for A.“ 


eſtate ; this is true in point of law; yet inaſmuch as it was 
charged that D. had gotten the pſtate g A. the demurrer was over- 
ruled, the Court declaring that A.'s eſtate in whoſc-ever hands, 
ought to be liable to his legacies, and decreed. Chan. Caſcs, 57 
Trin. 15 Car. 2. Nicholfon v. Sherman. 


5. Debt on bond in C. B. againſt an adminiſtrator who 2e 
gecde and dies inteftate, leaving goods to the value of 5ool. and 


debts of his own to that value, a {ci, fa. is brought on the new 
ſtatute 
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Gatute againſt his adminiſtrator, and he pleads payment it of that 
500l. for debts on ſimple contracts of his intettate, and held 
good, and judgment for defendant, becauſe the wW aft ing is the 
charge, and that is of no higher an a. and by that ſtatute he 
is to be in the ſume caſe with his inteſtate, and he might have 
pou his own debe therewith. + Shows 485. pl. 447. Mick. 
2 Jac. 2. B. R. Britton v. Buckworth. [ 421 J 
6. If executor proves the will, his executor ſhall be executor to 45 medi- 
the firſt teſtator. 1 Salk. 309. Hill. 1 Ann. B. R. in caſe of tor, Ft 
Wankford v. Wankford. yo" 


T wo executors died, leaving each an executor, It was firſt de- | Chapman v. 
aldon. 


erced that they ſhould be anſwerable only reſpectively for the re- 
ceipteaf their ſeveral teftators, but upon a rehearing the Court charged 
each with the whole. Wms.'s Rep. 82. Arg. cites it as twice 
heard befote Ld. Somers. Widmore v. Bond. 


(X. b) Actions by Executors of Executors. 
Or againſt them. And Pleadings. 


1. 25 Z. 3. Veculers of executors fall have ations of debts, ac The chief 
feat 5. cb. 5. compte, and of goods carried away 77 the fr teſ- WU of 


this Ratute 

tatir's, and execution of flatutes merchant and recs C2 HISONCES made io was for the 
him, as the jir/t teflator might have had, if he vas alive ; and exe- ations of 

account and 
cutors f ex, cutors all be an/averable te others fer as much as they "We reſhals.es 
2415 U 


ver. Fl of the g 75 771 of the fg? te Att, as tie H /f ENEOCUTGYS ons 27 70 ED CAr- 


* WINE | ried away, 
Which exc- 
cheers could not have by the common law, til! given by ſtatutes and by equity, were not extended ta 
executors of executors, but the a&ti, Mn of debt was put into the ſtatute of uecetiity, for the law gave it 
to the executor of an ex-cutor before, but to take away the doubt which ſune had of it; and fo an exe- 
cutor of an executor m1 iy hav all : actions which the. common law gave to the firit executor 5 and 6 
might nave actions of coven Alt, bat if not, they may have ail action: aich tle common la: gives to 

the 1: executor, and {» may have actions of covenant, and if t they max have it by the —_ of the 
ſta:ute of 25 E. 3. cap. 5. Pl. C. 290. a. b. Trin. 7 Elie. in caie or Chap: man v. Dalton 


2 Inſt. 484 . p. ; : 5 


2. Waſte againſt executor, and becauſe it was brouebt ge 
the defendant, as executor of the lie, where he was executor of the exe- 
cutar of the leſſee, therefore upon this exception the writ was avated, 
quod nota. Br. Waſte, pl. 75. cites 305 3. 17. 

3. If treſpaſs be done 79 the goods of teftatir, in the hands of the. 
executor, if the executor after 4 his executor ſhall not have treſ- 
pats for it, but moritum cum perſona. 2 Roll. tit. Lreipais, (O. a), 
pl. 1. cites 18 H. 6. 22. b. contra. 

4 By the common law, executors of executors anna! have action 
as the firſt teſtator. Br. Teſtament, pl. 1. cites. 1g H. 8. 9. 

5. Note, where executar recovers, and dies int Hate, and the ordi- 
nary commits the adminiftration of his goods and of the firſt teflator 15 
J. S. he ſhall have execution as adminiſtrator of the teſtator, and 
not as adminiſtrator of the executor z per Jenour z for now is the 
firlt teſtator dead inteſtate 3 contra per Vitzherbert, for then he 

| H h 2 mall 
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& L-. 203, ' 


pl. 339. 

S. C. in to- 
dem vere 
bis. | 
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ſhall loſe the adrantage of the recovery as executor, quod nots. 
Br. Adminiſtrator, pl. 1. cites 26 H. 8. 7. ES 

6. Executor of executor thall be as executor immediate to the 
firſt teſtator, ſo that a deviſe of teftator”s gaods by the flit execut;r 
ic void, and the ſecond exccntor thall take them, even though lie 
aſſented to the legacy. Pl. C. 526. Trin. 19 Eliz. Bramiby y, 
Grentham, | | | 

7. B. executor of A. died before probate, and made C. his executor, 
and is ſued as executor of A. tor a debt due by . and not as exe— 
cutor of B. Per two J. againſt Wray, the writ i3 good. Le. 27;, 
pl. 370. Mich. 26 Eliz. B. R. Powley v. Sier. 

8. B. brought debt againſt P. executor of the will of E. exe. 
cutrix of the will of A. The defendant pleaded, they had fully 
adminiſtered the goods of his teſtator E. upon which they were ar 


iſſue, which was found for the plaintiff; and it was moved in ar- 


reſt of judgment, that there is not any iſſue joined, which anſwer; 
to the action, for the action is brought againſt the defendant in 
the quality of the executor of an executor, and the verdict extend, 
to the defendant but as executor of the ſaid E. for it is found b- 
it that the defendant hath fully adminiſtered the goods of his te- 
tatrix, without any inquiry of the adminiſtration of the goods cf 
the firſt teſtator A. in which capacity the defendant is charged; 
ſo as here the writ charges the defendant in the quality of an execu!:r 


ef an executor, and in reſpect of the jirſt N and the iſſue and tie- 
0 


verdict dot h concern the laſt teſtator, the Court ſhall give judgment 
as upon a nihil dicit, in which cafe the execution of the judgment 
Il net fall upon the goods of the laſt teflator, according to the verdict, 


but ſhall fellow the nature of the action which avas brought againſt Ile 


eefendant, as of an executor's executor, Le. 68. pl. 89. Mich, 


29 & 30 Eliz. C. B. Barker v. Pigot. 


® C:o. J. 
114. "an 4 o 
H ytou v 


9» If executor of executor brings debt in the name of the firſt 
executor, for a debt due to the firſt teſtator, the writ ſhall abate, 
Le. 155. pl. 216. Trin. 32 Eliz. C. B. Ivory v. Fry. 

10. An executor of an executor ordered to account upon call, 
and to be examined upon interrogatories fo diſcover the eftate, 
Toth. 150, 151. cites 6 Jac. | 

11. An executor ſues the executor of his co-executor, towards pay- 
ment out of an eſtate which came to the defendant, who is not 
chargeable in law with the legacies, but the plaintifFis (as ſurviving 
executor) decreed to be liable. Toth. 152. cites 10 Jac. Allen. 
Burton. | 1 | | 

12. Two executors; the one truſteth the other to receive all rent:, 
and dies ; the plaintiff calls his executor to an account, being the 


executor of a truſtee ; ordered to make ſatisfaction. Toth. 152. 


cites 12 Jac. Capell v. Goſtow. | | 
13. Executor of an executor may have debt on eſcape againſt the 
ſheriff of an eſcape of one taken in execution by virtue of à judg- 


ment obtained by the firſt executor, Godb. 202. pl. 361. Mich. 


12 Jac. B. R. in caſe of Lambert v. Slingſby. 


14. A. makes B. his executor, and dies, [and then B. makes C. 


his executor, and dies without proving the will,] and in action of 
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debt againſf C. as executor of B. executor of A. C. pleads that he had W e 


renounced the executorſhip of B. But per Cur. he ought to be exe- Jac. B. R. 
cutor to both or to none, for by Hobert, quod lex conjunxit nemo the 8. C. 


aret. . . ton. held that he 
ſeparet. Noy, 30. Wolfe v. Hay —— 


ſent to be executor to one teſtator {as to C. ] and refuſe to the other [ viz, B.], for the wills are ſeveral 3 
and ſo a judgment in C. B. was affir med. Palm. 156. S. C. adjudged accord ng. Hutt. 30. 
Wolfe v. Heydon, S. C. adjudged. Executor of an executor may renounce being executor to the 
fiſt teſtator, but if he does not renounce he is executor of courle, Per Holt, 1 Salk. 309. Hill, 
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15. The executor of an executor is executor to the firſt teſtator, 
and may have an action of debt for the arrearages of an annuity due 
unto him. Finch's Law, 173. | | 

16. If A. recovers a debt as executor of J. S. and makes B. his exe- 
cutor, and dies before execution ſued, B. is not put to a new ſuit, but 
may have execution upon that judgment; but if A. or B. died inteſtate, 
now could none as adminiſtrator to either of them, nor as admi- 
niſtrator of J. S. have execution of this judgment; for the former 
has no intereſt in any thing pertaining to J. S. and the latter 

comes to title above the judgment, viz. as immediate adminiſtrator 
to J. S. who is now dead inteſtate, and derives no title from the 
executor who recovered. Went. Off. Ex. 103. | 
17. Leſſee fer 99 years made leaſe for 40 years, rendering rent, and 
made A. his executor, and died. A, proved the will, and made B. his 
executor. The rent incurred. A. died. B. proved the will, and 
avowed for this rent in jure proprio. Reſolved, that by the common 
law B. may diſtrain for this rent by reaſon of the reverſion, which 
makes a privity, though it was objected, that for rent in teſtator's 
time he thall have debt, and not diſtreſs ; and that the avowry by 
the executor in jure proprio is good; and fo, though he did not 
ſay that the firſt executor died poſſeſſed thereof. Lat. 211. Mich. 
22 Jac. Wade v. Marſh. „ | 

18. Bill by the re/duary legatees of the firſt teſtator again? 
an executor of an executor for an account, decreed accordingly. 
Finch. R. 39. Mich. 25 Car. 2. Shrimpton and Holdway v. 
Holman. 5 | 

19. Plaintiff declared againſt the defendant as executor of A. N. 
0% awas executor to the debtor ; the detendant pleaded that the debtor 

died inteflate, and that adminiſtration was granted to a ftranger, abſgue 
hc that H. N. was ever executor to the debtor, but did net /oy, er ever 
ecmniftered as execut:r, whereas in truth he was executor de ſon 
tort. The plaintiff replies, that before admini/iration granted tc the 
ranger, E. N. FPelſeſſed himſelf of divers goods Hi ſaid debtor, and 
made the defendant executor, and died ; and upon a demurrer judg- 
ment was given for the plaintiff, but reverſed ; for an executor of 
an executor de ſon tort is not liable at law, though the Lord Chan- 


(423 ] 


cellor ſaid he would help him in equity. But here the admini- 


ſtration of the goods was granted before the death of the c- 


cutor de ſon tort, and ſo his executorſhip vaniſhed, and nothing 


all ſurvive. 2 Mod. 293. Hill. 29 & 30 Car. 2. in Cam. Scace. 
belore the Lord Chancellor, Ld. Treaſurer, and the 2 Chief Jut- 
tices. Anon. = | | | 
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Extends 20. 30 Car. 2. cap. 7. ſ. 2. fixccutors and admimnrators 7 0 


D admiri- 


Arator of 20, as "wh Ir executors in their own Wrong, or a Iminfirat; FS, 
rightful Hall evaſte or convert the gſtate of any perſon deceaſed to their ou: fe, 
1 Gali be ch ge. le as their 79%. tor inte Hate awinld have bee 25 if living. 7 
Ni.. 2 Jace B. R. Holcomd v. Petit. 2 Show. 485. See Went. Ott, Ex. 161. where it ;; % 
ſaid that it was io held long betore this ttatute, vize 31 & 32 Eliz. T. Mich. and Tr. 34 Elz. in cat: 1 
vt Walter v. Sutton. ä | f 
21. 425 WS AI. cap. 24. J. 12. Executors and adiminiſtrater. ha 
of EXEC utors, or adm: m:/irators of right, 25 ſhall a1 e or convert 5 - 
their abu : fe = goods or eſtate of hi 7s 7900 tor or 111: ate, ſhall bs 3 
N ( 
chargeable, as their 1 2 uld or micht have been. | 2 
J 
fy. b) W hat muſt be rſt applied to pay Debts 1 
1 
and Legacies, 55 
he 
EASE was affigned to pay debts and legacies, the per/c:2/ C 
ute bequeathed to A. by the ſaid will, ſhall not be ſubjcct th 
or liable to the faid debts or legacies. Chan. Rep. 45. 6 Car. 1. mi 
Peacock v. Glailcock. 8 
4240 2. A. on the marriage 2 ef B. Lis daughter ts C. agreed 75 give Gook th 
HA. died, and left afſets, and Gol. ſecured by a mertgage to A.—C. Bc 
had obtained a verdict and judgment at law againit wi executors, 
and now brought his bill. Decreed, the executors to account, to 
and that the per/onal gſtate be liable ii, and if that fall ſhort, then thi 
the principal and intercit due on the ſaid merigage, after real in- wh 
cumbrances are taken off, ſhall be liable to make it good. Fin, the 


Rep. 236: Mich. 27 Car. 2. Bridgman v. Tyrer.“ por 


2. If lands be deviſed er the payment of debts and legacies, and the It: 
rehdue of the perſonal gfiate be g1ů en 79 the executors after the debls 
and J aces paid, the fer onal 9 Hate ſhall, notwithſtanding, as far as rea 
it will go, be applied to the payment of the debts, &c. and the land dar, 
charged no further than is neceſſary to make up the reſidue, pla 
2 Vent. 349. Paſch. 32 Car. 2. in Cane. Anon. 17 
4. An exccutor or truſtee foall nt pay off a mortgage out of the | 
monies ariſing by ſale of other lands, directed to be fold for payment / | the 
debts, becauſe the mortgagee can have no damage, being ſecure 3) 
by ble mortgage; but if the. mortgagee ſhould be paid thercout, | 
the other creditors might loſe their debts. 2 Freem. Rep. Sk par 
pl. 56. Paich. 1680. Povye's caſe. Ng 
; 5. If a man mates a leaſt, or deviſes an eftaie for years ( he being liab 
fe ou of an eſtate of an inheritance } for payment of debts, if the pres v. ( 
of the land ſurimcusit the delt, all that remains ſhall go to the heir, | Inde 
though not ſo expreſſed, and albeit, it be in the caſe of an exc- 2 
cutor. 2 Vent. 359. Mich. 33 Car. 2, in Canc. Anon. ws 
6. A. by will 77 ves 20. ts B. and makes him exec: utor, and gives that 
his real et: ate to C « paying his debts and legacies, and in default of pay- OY 
ment within ſuch a time, the legatees and creditors to enter and t9 ad ys 
ill paid, and makes ns expreſs d: 2795 Jian E the /u; pls of the per/s nal | viſed 
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Hale. The perſonal eſtate ſhall be applied in eaſe of the real. 
2 Vern. 120. pl. 121. Hill. 1690. in caſe of Mead v. Hide. 

7. A. mortgages lands 1 B. and afterwards upan maritage ſeltles 
the fame on himfelf for life, to his vife for life, remainder to the heirs 
of his body by his wife. Afterwards A. mortgages the ſame lands to C. 
and makes affidavit that they were free from incumbrances. A. dies 
inteſtate, leaving a ſon. D. adminiſters to A. during the minority 
of the ton, and out of A.'s perſonal eſtate pays off the firſt mort- 


cage, and takes an aſſignment in truſt for the fon. Decreed, the 


adminiſtrator ſhall not be allowed, as againſt the ſecond mortga- 


gee, what he paid in diſcharge of the firſt mortgage. 2 Vern. 304. 
pl. 295. Mich. 1693. Fox v. Crane and Wight. 

8. Deviſe of real eftate to truſtees and their heirs, to be fold jor the 
payment of debts and legacies, and gives ſeveral legacies and 2001, 10 B. 
The vill rs executed according to the ſtatute. Then by a cadicil he 
gives loool. more ts B. but the codicil is neither executed or ſigned by 
him. Maſter of the Rolls ſaid, is deviſe is a total difheriſon of the 
heir, and the whole is out of him, and the reſiduum is money 
(which was given away). The codicil is a good appointment, and 
the money raiſed by fale of the real eſtate, being a fund for pay- 
ment of debts, and the reſiduum of the perſonal eſtate being 
given alſo away, the perſonal cttate, given as fuch, is freed from 
the debts, without negative words. Trin. 6 Geo. Bowerſby v. 
Bowyer, | | 

9. If 7 chargeall my lands with payment of my debts, and deviſe part 
to A. and ther part to B. &c. the creditors cannot be paid out of 
the lands till the maſter has certified what the proportion 15, 
which each deviſee is to contribute; but / the maſter certifies that 
the debts awill exhauſt the while real eſtate, then the creditors may 
proceed againſt any one deviſee for the whole. 3 Wms.'s Rep. 98. 
IIIll. 1730. Harris v. Ingledew. N 

10. If one deviſes all his perſonal eſtate to his daughter, and all his 
real eſtate to truſtees, in truſt to pay debts, &c. remainder ta his 
daughter in tail, remainder 9ver, the perſonal eitate ſhall in the firſt 
place be all applicd to pay the debts. 3 Wms.'s Rep. 324. Trin. 
1734. Haſlewood v. Pope. | 

11. Expreſs words, or words tantamount, are requiſite to exempt 
the perſonal eſtate from payment of debts; per Ld. Chancellor. 
3 Wms.'s Rep. 325. Trin. 1734. Haſlewood v. Pope. 

12. One dies indebted by bond, and ſeiſed in fee of divers land, 
part of which he deviſcd to J. S. and other part he permits to de- 
ſcend to his heir; the lands deſcended ſhall in the ſirſt place be 


liable to pay the bonds. 3 Wms.'s Rep. 367. Trin. 1735. Chaplin 


v. Chaplin. 
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The report- 
er here adds 
the follow- 
ing note: 
The ration 
why, where 
a man des 


indebted by bond and deviſes ſome lands to J. S. and leave: other lands to deſcend to the heir at law, 


not mentioning them in his will, the lands deſcending to the heir ſhall be firit applied to pay the bond 
debts, is, becauſe the applying the lands deviſed to J. S. to pay the bond debts would dilappoint the 
will, which equity will not permit if it can be avoided; whereas it no way diſappoints the will to lays 
that the lands not mentioned ſhould be in the firſt place liable: to pay the debts; but it ſeems it would be 


otherwite if the teſtator had deviſed the lands though to his heir at law, for though ſuc! 


1 deviſe were 


void (as to the purpoſe of making the heir take by deſcent), yet it ſhews the teſtator's intent that the 
heir thould have this land, and therefore (1 take it) the devited lands to J. S. and the other lands de- 
viſed to the heir at law, ſhall in this laſt caſe contribute in proportion to pay the bond debis; ailo for 


tac above-mentioned reaſon, (1 ſhould think,) the land permitted to deſcend to the heir at 
| „ 


law, and not 
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 mexgioned in ihe will, hall be applied 1 to pay the bond debts before a ſpecific legacy, leſt otherwiſe the 
tetator's intention ſhoald be d:ſappointed, I did. 


[426 J 


1 13. Every mortgage, though no covenant or bond to pay the 
money, implies a loan, and every loan implies a debt; and there- 
fore an heir of a mor:gagor ſhall compe! an afplication of the perſenal 
eftate to pay off a mortgage, not: thſtanding there was 19 covenant, & c. 
from the ee g 3 Wms. s Rep. 358. pl. 96. Trin. 1735. 


King v. King and Ennis. 


(Z. b) Equity. In what Caſes Executor or Admi- 


niſtrator muſt be made a Party. 


Covenants for himſelf and his heirs, that a 3 
* ſhall remain to the uſes in the ſettlement. The jointreſs 


brings a bill againſt the heir for performance. The defendant de. 


murs, for that the executor ought to be a party, Refolved, thai 
though at law the creditor may ſue the heir only, where the heir 
is expreſsly bound, yet as the perſonal eſtate is the natural fund 
to pay all debts, as the executor may make it appear that he has 
performed the covenants, the executar muſt be mage a party in equity, 
3 Wms.'s Rep. 331. pl. 86. Mich. 1734, Knight v. Knight. 


2. In a 5 brought by a mortgagee again t the Nair of a mortgagor 


to foreclſe, it was objected, that the executor of the mortgagor 
ought to be a party, becauſe it did not appear but that he might 
have paid the debt; but by the Maſter of the Rolls, (in the ab- 
{ence of the Lord Chancellor,) and Goldſborough the Regiiter, 
there is no neceſſity for making the executor of the mortgagor a 
party; becauſe the bill being only to forecloſe the equity, the 


plaintiff need only make him a party that has the equity, viz. the 
heir, and the courſe is ſo; neither is the plaintiff, the mortgagee, 


any ways bound to intermeddle with the perſonal eſtate, or to run 
into an account thereof, and if the heir would have the benefit of 
any payment made by the mortgagor or his executor, he mult 
prove it, and cites Duxcoms v. HAxsLET, Paſch. 1720. So note 
the diverſity between the cale above reported of Knight v. Knight, 
and this laſt, for there the bill was to recover ſatisfaction in 
damages for want of repairs, &c. and the perſonal eſtate is the na- 
tural funt! for that purpoſe ; but here the bill was not to recover 


| the debt, but only to bar the equity of redemption. 3 Wms.'s 


Rep. 333. Mich. 1734. a note of the reporter at the end of the 
caſe of Knight v. Knight, 

3. In a bill for an account cf the perſonal eſtate of J. S. though 
the perſon who has a right to adminiſter to J. S. be a party, yet 
this is not ſufficient without adminiſtratian afually taken out. 


3 Wms.'s Rep, 349. pl. 92. Hill. 1734. n v. Hum- 


Ney. 


Executors. 


(A. c) Decrees on Executors. 


I. 7 dl O hundred marks vere delivered to A. to keep and deliver 
<4 to his executors or adminiſtrators after his death to diſpoſe for his 
foul, and A. delivered the 200 marks to B. to keep and re-deliver to 
A. wwhen he ſhould require, and he who firſt delivered made execu- 
tors and died; the executors or adminiſtrators ſhall have ſubpzna 
againit A. to ſue the bond againſt B. to have livery of the money, 
becauſe the bond was made to the uſe of the owner who firſt deli- 
yered the 200 marks. Br. Conſcience, pl. 10. cites 4 E. 4. 37. 

2. A bill was againſt the defendant as executor to their father, 
who in his life-time being guardian in ſocage to the plaintiff in right 
of the plaintiff *'s mother, whom he married, for and concerning pro- 

ts by him taken f the /ands of the plaintiff during his minority 
for fines of leaſes, woodſales and wilful decay of houſes, and doth 
aver aſſets ſuthcient to be come to their hands; the defendant de- 
murred becauſe not privy nor chargeable by law, but ordered to 
anſwer, Cary's Rep, 76, cites 18 & 19 Eliz, Burgh v. Went- 
worth. | 

3. A ſuit was for certain rents, fines, and 2wodſales, received by 
the defendant's teſtator during the plaintiff”s minority; it appears 
that if the plaintiff had made good proof he was to be relieved, 
therefore a commiſhon is awarded by conſent. Cary's Rep. 162. 
cites 21 Eliz. Borrough v. A. B. 

4. Executors are not in equity compelled to put in bend to perform the 
will or anſwer legacies, wnle/s it appear they have either broken the 
truſt in them repoſed by the teſtator, or be decayed fince his death, 
for at his death it ſeemed he truſted them without bond. Toth. 150. 

l. I. 32 Eliz. Brown v. Purton, | 

5. A bill preferred againſt the executor of one that committed wwaſle, 
demurred unto and good, Toth. 153. 15 Car. Conway v. Crooke. 

6. The huband by will gave his lands, goods, Oc. after his debts 
paid, and 1001. a piece to his five daughters at their ages of 20 years, 
and all the ręſt he gave to his avife, whom he made executrix. The 
prenuſes not being ſufficient to raiſe money to pay the debts and lega-- 
cies at the prefixt days, the Court conceived that this amounted to a 
deviſe to tell, and decreed the executrix to ſell and pay the plaintiff, 
but before ſhe ſhould receive any part of the purchaſe-money the 


was to give ſecurity to 00. the daughters portions at their reſpective 


ages, and they when of age to releaſe to the purchaſor. Chan. 
Caſes, 179. cites 16 Car, 2. Hughs v. Collis. 

7. Executor decreed to give ee fer a legacy on a ſuggeſtion 
of waſting the eſtate. Chan. Caſcs, 121, Hill. 20 & 21 Car. 2. 
Duncamban v. Stint. 
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Br. Obliza- 
tion, pl. 49. 
cites 8. C. 
— Br. Pro- 
hibition, 

pl. 11. cites 
S. C. 


4271 
After a pe- 
remptory 
mandamus} 
by the Court 


of B. R. to 1 


the ſpiritual eourt to grant a probate, a bill was filed in Chancery azainſt the executor, who being a le- 
gatee, the Court upon a ſuggeſtion of - infolvency injoined him from intermeddiing with the aflets any 
further than to ſatisfy the legacy given to himſelf , he being in equity only a truſtee for the plaintiff. 


Carth. 453, Mich. 10 W. 3. The King v. Sir Richard Raines, | 
8. 


Executor 


[ 
+ 
i 
4 
41 
1 
[ ; 


427 Freccutors. 


8. Executor decrced to pay arrears of rent where the lands out H 
of which it iſued were not known or diſtinguiſhed, and which the 4 
teſtator's perſon was not liable to. Ch. Caſes, 121. Hill. ! 
20 & 21 Car. 2. Eaton e v. Beauchamp and Riggs. a 
The tefator made bis auill, and J, S. executor, and after Wards t 
ile hrs evill lo be, that T. ſhould have a bond of 100 J. which he ( 
c d to him, and died; J. S. proved the-will, bit not this codlicil, | 
and then T. exhibited his bill in the Exchequer againit J. S. to 1 
compcl him to prove the codicil; pending which the bond was t 
fucd at law, and to have the benefit of this bequeſt, and to be re- t 
keved in the premiſes z on proot whereof it was bend by the I 
Court, that ns relicf lay for this legacy before the codicil vas proved 
in the eceleſraj? ical _ „ but that afterwards it was proper bor re- t 
lief by reaſon of the legacy. Hardr. 96. Patch. 1657. in the b 
Exchequer. Tooke v. Fitz-John. a 
10. Ceſiuy que trat of a perſonal eſtate may ſue in Chancery to V 
Bade an account againſt the executor or adminiſtrator, and at the V 
Jame time ſue in the preregative court to Mforce executor or admini— 1 
ſtrator 75 bring in an inventory. Per Ld. Keeper. 3 Chan. Rep. 72. | 
4 Dec. 1671. Digby v. Cornwallis. | 2M 
31. Bill s Wat adminiſtrator of an executor for a 7 gacy given to 05 
the wife of the plaintifl, who by articles was to make a ſettlement 20 
i of lands, and part of her portion on her, which he was ready to t 
do, decreed an account of teſtator's perſonal eſtate. Fin. Rep. 70. 8 
Hill. 25 Car. 2. Nott v. Thynn. 3 n 
12. The will directed the reſidue of the perſonal eſtate, aſter | al 
debts and legacies paid, to be put into the chamber of London for 4 
the benefit of her ton, but the executor carried 91 a trade in brews- | Tc 
ing with tejtator's ſtick ; decreed an account of the profits of the | CC 
trade as well as the perional eſtate, and for what money he em- al 
4 ployed of his own in the trade to be allowed 6 per cent. but his | 
| labour and pains to be conſidered when the maſter ſha!l make his „ 
f report. Fin. Rep. 381. Trin. 30 Car. 2. Luntley v. Roy- | tO 
den & al". - m 
13. Executor decrecd 79 execute @ releaſe. Fin. Rep. 423. Trin. ; on 
N 31 Car. 2. Powell v. Stakes. 3 in 
. | 14. Executor decreed nat to lend money hereafter without leave | 
of the Court, and fuch monies as he hath lent he ſhall diſcover the W 
fecurities to the plaintiff, and if he likes them, and fo declares his " 
acceptance, then the plaintiff ſhall have the future intereft of the EL... 
money lent, elſe not. 2 Chan. Caſes, 21. Hill. 31 & 32 Car. 2. Cc 
_ Groveſnor v. Cartwright. 3 
15. If an executor hath orphan's or other men's money in his 1 
hands, and hath power to lend it, if he /ends it and takes ſecurity in | 5 
r 


gig 9wwn name which fails, he ſhall anſwer the debt of his own mo- 
ney, unleſs that he indorſe the bond, or do ſome other thing at 2a, 


n 
5 


; the time of tending the money or taking the ſecurity which may ref 
; doubtleſs declare the truth, &c. 2 Chan. Caſcs, 5. Trin. Wa 
I 33 Car. 2. in caſe of Daſhwood v. Elwell. Co 
# F428 ] 16. An executor pleaded fully adminiſtered to an action brought | 

againſt him; whereupon the plaintiſf preferred his bill in this Court lec 
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Executors. 
for diſcovery of aſſets ; and ahi the ſuit was depending in this court 


the executor confeſſed judgment to mther perſon ; this court cauſed 
him to pay the whole debt, for that the party ſhould not ſuifer by 
an act that was done to defraud him whillt he was proceeding in 
this court. 2 Freem. Rep. 93. pl. 103. Paſch. 1685. in Canc. 
Cited by the Solicitor Gencral as the caſe of Patrick v. Dee. 

17. Where the teſtator's citate was great, and the debtors poor, 
but propoſe to pay as far as they are able, decrecd the executors 
to be at /iberiy to compound any debts owing to the ſaid eſtate if 


they ſhould think fit. 2 Chan, Rep. 395. 2 Jac. 2. Griflith v. 


ones. 

J 13. The teſtator deviſed a legacy ts bis child, an infant, payable at 
the age of 23, and made his wife executrix, ſhe marries a ſecond huf= 
band and dies, and he tahes cdaminiſſration de benis non with the will 
annexed, his wife being reſiduary legatee z bill ſuggeſts his infol- 
vency, and prays that he might give ſecurity to pay the legacy 
when payabie, and decreed accordingly. 2 Vern. 249. Mich. 
1691. Rous v. Noble. | ; 


19. An adminiſtrater writes a letter to his inteſtate's creditors, 


' viz, I promiſed to pay you what money was due to you before I went 


out of towwh, but it will be a-kindneſs to me if you will ſay till next 
evinter ; but if not, I aill endeavour ts pay you. Per Cur. promiſe 
to pay on forbearance before the ſtatute of frauds was accounted a 
good conſideration to charge the executor or adminiſtrator de bo- 
nis propriis, and ſince a writing is ſuthcient after a parol promiſe, 
and by this letter 77 appears that the adminiſirator had made a pra- 
miſe, and confirmed it by this letter ; ſo decreed that the adminiſtra- 
tor thould be bound by the promiſe, and ſhould anſwer debts and 
coſts out of his own eitate, but have ſatisfaction out of aflets if 
any. Hill. 1715. Frederick v. Wynne. 

20. Executar having received of a debtor of teflator more money by 
miſtake than was really due, and paid it away to creditors of his teſta- 
tor, he mult refund, and may ſue the creditors to whom he by 
miſtake had paid the ſame, to refund, but then it ſeems the debtor 
ought not to be dilatory, and thereby draw the executor into a 
ſnare. Wrms.'s Rep. 355. Trin. 1717. Pooley v. Rais. 

21. Executor brings a very frivolous bill, which was diſmiſſed 
with coſts out of aflets; ordered to be examined on interrogato- 
ries if be denies aſſets ; and fo it was done in another cauſe the next 
day. Sel. Cafes in Chan. in Ld. King's Time, 62. Mich. 12 Geo. 
Cole v. Rumney. | 

22. A father /eft a great perſonal eſtate to dus infant children, and 
made his wife executrix ; a bill was brought in the infants names 


by a relation as prochein amy, to call the mother to an account. 


On affidavits of ſeveral other relations, that this uit in the infants 
names was out of pique, and not for the infants good, the Court 
referred it to a maſter, who reporting the matter to be fo, the ſuit 
was ſtayed. 3 Wms. 140. Paſch. 1732. Da-Coſta v. Da- 

Coll ©: | | 
23. Where the will docs not require that the executor ſhall give 
lecurity, it is not uſual for the Court to inſiſt on it until ſome 
11 | milbe« 
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Rep. 96s 
pl. 106. 

S. C. but 
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miſtehaviour; but where an- by will charged the reſidue of his per- 


nal effate wwith 401. per ann. to his wife to be paid quarterly, the 
executor was ordered to bring before the maſter ſufficient in 3 


and fecuritics to be ſet apart to ſecure this annuity, 3 Wrs.'s 
* 336. Mich. 1734. n Style. 
£429] (B. c.) Favoured and indemniſied, or charged. 


In what Caſcs more or leſs in Equity than elſewhere, 


OS 17 executor l, goods for a ſmall matter, and upon debt 
brought againſt him by a creditor, he pleads fully admini- ; 
heres; the increaſe of the value may be given in evidence. Jenk. 189. F 
pl. 89. cites 20 H. 7. Kelw. 64. ; 
2. If there are ſeveral creditors, and the executor delivered all the 7 
goods to ene creditor for his debt, another creditor may aver that R 
the go:ds were worth more. Jenk. 189. pl. 89. . 
3. Though executors ſhall not nd bail in ordinary caſes, yet in ' 
ſpecial caſes they ſhall, as if it appeared that they have wafted the ( 
goods, &c. Lev. 39. Trin. 13 Car. 2. B. R. Anon. | 

4. Executors, by conſent of friends end truſtees, paid orphan's Mo 4 
ney in the hands of Sir W. B. guardian, who gave ſecurity to the f 
court of aldermen, but afterwards proved igſlvent, the executor ] 
ſhall not be charged. 2 Chan. Rep. 9. 20 Car. 2. Beauchamp v. 7 
Silverlock. 

5. Legacies payable within one year after teſtator's death, A 
which being paſt, and the /egacies due, but the legatees infants, the 1 
executor efuſes payment without being indemnified by the Court, e] 
decreed, the maſter to put out the money at intereft, and the exe- 2 
cutor, complying with the -decree, to be indemnified againſt the | 
3 and all others. Fin. Rep. 94. Hill. 25 Car. 2. Dyke v. N oh 

yke. = 
6. Termor for years dies inteſtale; e is granted to | 4 
B. who dies, and makes J. S. executor. C. is admin _— de bonts | N 
non, and brings bill againſt }. S. for the original leaſe, and decreed | 
accordingly. Fin. Rep. 59. Hill. 25 Car. 2. Preſtidge v. Preſ- 1 
tiäge. 

5 A. articles ?o pay 6000. to C. who acknowledged the receipt of = 
the whole, by 4000 l. being paid in money and lands, conveyed 
for the reſidue; but thoſe lands being ſettled on the wife for her os 
jointure, and ſhe being made exccuirix, C. exhibited a bill againit fo 
her for performance of the articles; but decreed, that the ſaid _ 
acxnowledgment is an evidence of the performance of the articles, pl: 
ſince C. made no further demand for ſcveral years, and it is un- th 
— to put an executor to prove a preciſe payment after {a th 

ny years. Fin, Rep. 246. Hill. 28 Car, 2, D. of Newcaltle 5 
leyton. ter 

g. il . an executor, to exhibit a true inventory of the teſ- be: 


tator's perſonal eſtate, and h ſare he goes beyond fea to give ſecurity to 
19 cone 


Executors. 


come to account for the ſame; defendant demurred, for that this 


pill ſeeks to make an injunction of this court to be in nature of a 


ne exeat regnum, and to make an executor give ſecurity, when at 
common law he is not to be held to bail; demurrer allowed. Fin. 
R. 25 7. Trin. 28 Car. 2. Bridge v. Hindall. 

9. 29 Car. 2. Cap. 3. ſ. 4. 1s action lies to charge an executor on 
a ſpecial promiſe to anſwer damages cut of his own eſtate, unleſs there 
be a note in writing ſgued by him or by his order. 

10. A. by articles agreed to pay J. S. 2000 l. for a purchaſe of 
land in Barbadoes, with covenants to enter into ſeven bonds for 
the payment of the money, each bond for 300 l. A. enjoyed the 
plan on, but no conveyance was made; J. S. died, and left B. 
and 5 executors in truſt for his fon an infant; 60901. was paid z 
B. de.. up i ve bonds due, and takes bonds in his own and his co- 
exesi/t;rs names, and excuſeth himſelf becauſe A. had received a 
corimiſſion to go to Surinam, &c. and ſo to mend the ſecurity he 
took the new bonds, but, by this, 500 J. interst was leſt to the in- 
fant, Ld. Chancellor decreed the payment to be according to the 
times of payment in the firſt article, and A. and B. to be charged 
therewith, notwithitanding that B. on taking the new bonds had re- 
leaſed A. 2 Chan. Cafes, 235. Mich: 29 Car. 2. Hilliard v. 


| George, &c. 


11. In the caſe of Lyndſey and Covil, it was admitted that an 
adminittrator or exec in ſome caſes, though he committed a de- 
vaſtavit in law, might be relieved in equity; as an admimſtrater in 
London before the ſire, having leuſes of houſes, Sc. and a great ſur- 
plus of aſſets above and beyond what would pay debts and legacies, 
paid all as they were demanded ; and after the fire coming deſtroyed the 
houſes, which was the greateſt part of his aflets, and then a debt 
upon à bond ſtarted up, and the adminiſtrator was relieved againſt 


this. 2 Freem. Rep. 1. pl. 1. Paſch. 1676. Croft's Executors 


v. Lyndſey. | 

12. Though the Court of Chancery docs ſometimes compel 
executors to give ſecurity for legacies, yet that mult be where they 
are clear and beyond diſputes, and not when the right is ditputable or 
depends on a contingency ; per Lord Chancellor. 2 Freem. Rep. 41. 
Mich. 1678. in cate of Dingly v. Diagly. 

13. T. gave three children 200 l. to be paid within a year after his 


oP” 
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2 Frerm. 
9D. 83. 


death ; the executor brought his bill, and ſet forth, that neither of . s. S. 
b 2 P . 9 3. TC. 
the children was ten years old, aud that the teſtator died about a the demur- 


year ſince, and that the plaintiff was willing to pay the 2001. ſo 


as he might do it ſafely, and be well difcharged and indemnified; 


and complained that /e farther /ued him in the conffory court, to 


Force him to pay the 2001. to him, without giving the plaintiff any ſe- 


curity againſt the children, their fulhen being a butcher ; and the 
plaintiff inſiſted he could not be well diſcharged but by à decree in 
this court, where care would be taken to ſecure the money for 
the children, and for the plaintiff's indemnity and diſcharge, 
The defendant demurred, for that this matter was properly de- 
terminable in the conſiſtory court, where the matter depended, it 
being for a legacy. But the Ld. Chancellor declared, the ſuit 


WS 


rer was 
ovei-ruled, 
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was proper here; and that , the matter had proceec fs to a fentencs 
in the ecclejiaſiical court, it was proper to come here for the executor's 
mdemnity, and that here legatecs were to give ſ=curity to refund, but 
not there; and this court would fee the money put out for. the 
children, and ſo over-ruled the demurrer. Vern. 26, 27. pl. 24. 
Hill. 23 & 24 Car. 2. Horrel v. Waldron & al. 

14. A. bequeathed 500 l. to B. when he thould be twenty-four; 
executor pays 2501. at tawenty-51e to put him out into the world, 
and gives bond to pay the reſidue at a day certain, at which time B. 


would be twenty-tour; B. dies before twenty-four, Whether 


the 2501. received thall be repaid, and the bond delivered up? 


Jetfries C. ordered the plea to ſtand for an anſwer, and decrced 


it was fit to be heard on the merits. Mich. 1687. 2 Vern. R. 31. 
Luke v. Alderne. 

15. Executor, whoſe teſtator was greatly indebted, being de- 
ſirous to apply the aſſets as far as they would go, and that his pay- 
ment might not be afterwards qu-itioned, brought a biil 46a 
the creditors, to the intent they might, if they would, conteſt each 
other's debts, and diſpute who ought to be pre eferred in payment; 
on demurrer held a proper bill, and a ſafe way for an exccutor to 
take. 2 Vern. 37. Hiil. 1688. Buccle v. Atleo. . 

16. An executor who, at the time of taking on him the execu- 
torſhip, had a good proſpect of advantage, after debts and legacies 
paid, entered into a recognizance for payment of them. The teſ- 
tator's eitate, which conſiſted of houſes in London, was afterwards 
deſtroyed by the fire of London; the Court, by reaſon of the ca- 


[ 431. ] fual Ia, would not ſuffer that recognizance to run upon the exe- 
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ia junction 
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judgment 
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cutor, nor advantage to be taken thereof any further than he had 
aflets in his hands. 2 Vern. R. 57. Paſch. 1688. cites as the 
caſe of Holt v. Holt. 

17. Debt againſt executor on b2»d 2 700 l. he pleaded. ne ungues 
executor. It appears on eviden-e that a chimney back, or ano- 
ther matter of /mall value, came to his hands, and thereupon verdict 


paſſed againit him; and the judges came into court and informed 


the Lord Keeper Bacon that this was the fact, and the party was 
reheved in equity. Cited per Hutchins Commiſſioner, in caſe of 


Cary's Rep. Robinſon v. Bell, Trin. 1690. 2 Vern. R. 147. 


69. North 
v. Kelwich. 


brings his bill, and proves that there were three prior mortgages 
| on 


18. Action of debt brought againſt a widow of an alchouſe 
keeper who died inteſtate, the pleaded ne unguet executor ; and all 
the proof againſt her was, that ſhe had 799þ money for ſome ferw pots 
of ale after her huſband's death, and on hearing ſhe was relieved. 
Trin. 1690. 2 Vern. 148. in cafe of Robinſon v. Bell. Hutchins 
Commiſſioner cites it as the caſe of CRYER v. GCooDHaND in Ld. 


Nottingham's 'Time. 
19. Executor ſent a letter to a creditor of the teſtator's owning 


a mortgage to teſtator for 3001. The creditor afterwards brought 


debt on bond againſt the executor, ,, gave directions to his at- 
torney to plead ſpecially, but he pleaded generally plene admini— 


frravit ; the executor' letter owning the mortgage for 300 l. was pro- 


duced, on which verdi and judgment pro quer'. Ihe executor 
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on the ſame eſtate, which before were unknown to him, ſo that 


the Court relieved the plaintiff, and the proceedings at law were 


ſtayed by injunction; per Commilhoners. 2 Vern. R. 146. 
pl. 143- Trin. 1690. Robinſon v. Bell. 


20. A. intruſted J. S. to diſpofe of monies; A. dies, the whole 


not diſpoſed of; J. S. at the requeſt of A. 's executor /ends it out 
cn a defetive ſecurity ; the executor would have been intitled to one 
ſhare of the money, and M. to another ſhare; by the cuitom of 
York the executor is not bound to make it good in this caſe, but 
againſt a credi/or he ſhould ; ſo it is of goods fold bona fide to one 
that becomes il before all the money paid. Ch. Prec. 49. 
pl. 48. Mich. 1692. Gibbs v. Herring, 


21. An executor or adminiſtrator as ſuch, Mall not avid a frau- 


dulent bill of ſale but when he ts a principal creditor ; per Holt Ch. J. 
who ſaid that there is no doubt of this, but that when he 1s a 
principal creditor it may be doubtful ; but however that will be 
conſidered in equity, but not here. Comb. 348. Mich. 7 W. 3. 
B. R. Orlebar v. Harwar. b 1 . 

23. Bill by adminiſtrator for relief after a ſpecial plene admini- 


fravit pleaded, and verdict and judgment, pretending that his 


attorney without direction pleaded that the defendant {now the 
plaintiff.) had ng notice of the original till the 12th of March, and 
had then fully adminiſtered. Iflue that defendant had notice 
before the 12th, viz. on the 6th of March, whereas he had in 
truth fully adminiſtered before the 6th of March, and in truth be- 


fore the original purchaſed, ſo that by 757 falje plra by the attorney 


— 
bs 


the right wwas never tried. Maſter of the Rolls diſmiſſed the bill. 
1,d. Somers afhrmed the diſmiſſion. Mich. 1695. 2 Vern. R. 325. 
Stephenſon v. Wilſon. 

24. If in trover by executor for goods taken away, he recovers 
i in damage than the value of the goods, and that happens 7 53 
his fault, he ſhall anſwer for no more than he recovers; as if the 
goods are periſhable goods, and before any default in him to pre- 
ſerre them, or ſell them at due value, they are impaired, he ſhall 
not anſwer for the firſt value, but ſhall give the matter in evidence 
to diſcharge himſelf ; but if one Yates goods out of bis poſſeſſion, he 
mu? ſue the taker to have opportunity of diſcharging himſelf of 
aniwering more in aſſets than he recovers ; ſo if executor 9:77 79 
ell the goods at good price and they are taken from him, there the va- 
lue of the goods ſhall be ee in his hands, and not what he re- 
covers, for there was a default in him. 6 Mod. 181. Trin. 
3 Ann. B. R. in caſe of Jenkins v. Plume. | 

25. Equity will not compel an executor to give fecurity, without 
an affidavit of miſbehaviour or inſolvency. MS. Tab. February 2oth, 
1727. Dillon v. Shaen. | | 2 | 

26. But in this caſe a receiver wvas appcinted, the executrix having 


married a perſin in needy circumſtances. MS. Tab. S. C. 


27. Where bond creditors have ſatisfied themſelves cut of the per- 


| ſonal eflate, and there is net enough to ſatisfy the creditors upon ſimple 


contract, the juitice of a court of equity is ſuch, that upon a bill ex- 
hibitcd of this matter by the inferior creditors, they will relieve 


them 
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432 Executors. 

them eut of the real eſtate, ſo far as the ſuperior creditors might 
have had that relief; per Ld. Chancellor. But however he faid, 
the payment of itſelf would be good to the bond creditors, and the 
executor would be indemnified in making it; Barnard. Rep. in 

B. R. 207. Mich. 3 Geo. 2. Cromwell v. Griffith. | 
28. Though, generally ſpeaking, an executor or truſtee cn 
feunding er releafing a debt muſt anſwer for the ſame, yet, if this 


appears to have been for the benefit of the truſt eſtate, it is an excuſe. 


3 Wms.'s Rep. 381. Mich. 1735. Blue v. Marſhall & Ux'. 


29. A perſon may bring a b in Chancery as adminiſtrator, 


before adminiſtration actually taken out, though this would be an ex- 


eeption in an action at law ; per Ld. Chancellor. Barnard. Chan, 


Rep. 320. Nich. 1740. in caſe of Fell v. Lutwidge. 


(C. c) Allowances to Executors. 


1. E. Xecutors firſt ſhall have allowance of funeral expences nece/- 
ſary before all other things. Br. Executors, pl. 172. citcs 
Dr. and Stud. lib. 2. fo. 76. cap. 10. 5 
2. Executors are to be allowed all charges they are put undo by th: 
will, except ſuch as ariſe by their own default. Cro. E. 347. pl. 19. 
Mich. 36 & 37 Eliz. B. R. in cafe of Pannell v. Fenn. 


3. As to proving the will, a greater diſburſement (except for 


riding-charges, or, by reaſon of oppoſition, by a caveat, &c.) will 
not be allowable than is preſcribed by the ſtat. 21 H. 8. 5. which 
li fits the fees. Went. Off. Ex. 130. 
4. Legacies paid by colour of a will, which is after found to be 
revoked, were allowed. Chan. Caſes, 126. Paſch. 21 Car. Helc 
v. Stowell. 
5. After a ſuit commenced in Chancery, an executor ſhall not be 
allowed any payment made voluntarily without ſuit. Vern. 369. 
pl. 362. Hill. 1685. Bright v. Woodward. 
6. Judgment confeſſed by an executor, pending a bill in Chancery, 
ſhall not be allowed upon an account of aſſets, Vern. 457. pl. 433- 
Paſch. 1687. Surrey v. Smalley. 
101. is 7. In ſtrictneſs, no funeral expences are allowable againſt a cre- 
— ditor, except for the coffin, ringing the bell, parſon, clerk, and 
for the f- bearers fees; but not for the pall and ornaments ; per Holt. 


reral of one 1 Salk. 296. Trin. 5 W. & M. in B. R. Shelley's caſe. 


ina debt. Per 


Holt. Peron Powell in hie circuit would allow but 118. 6 d. as all the neceſſary charges. Comb. 342» 
Trin. 7 W. 3. B. R. Anon. 
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And a a- 8. Bond debis paid for the honour of the family by an adminiſtra- | 


M trix, without taking any aſſignments of them, and where the heir 
directed at law was her ſon, and but two years old, and died at ten, were 


3 allowed to her. 3 Ch. R. 161. Paſch. 7 Ann. Wallis v. Everard. 
maintenance of the infant. Ibid. _ 
9. The Court never allows an executor or truſtee for Vit 
time and trouble, eſpecially where there is an expreſs legacy for his 
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| 8 | 
pains, &c. neither will it alter the caſe that the executor renounces, 


and yet is aſſiſting to the executorthip ; nor even though it appears 
that the executor has deſerved more, and benclited the truſt to 


the prejudice of his own affairs, 3 Wms. 's Rep. 2.49. Patch. 1734. 


Robinſon v. Pett. | | 

10. A. owes money by feveral judgments and bonds, and dies 
inteſtate, His adminiſtrator Paps the judgments and fame of the bonds, 
and pays more than the per/1ral eftate comes lo. What the admi- 
nittrator paid on the judgments muſt be allowed him, but as to 
what he paid on the bonds, he muſt come in pro rata with the 
other bond creditors, out of the real aſſets. 3 Wms.'s Rep. 400. 
Mich. 1735. Robinſon v. Tonge and Dunn. 


8 (D. c) Allowances to be made by Exccutors, 


W hat. And in what Caſes: 


"8 [7 Secutor calls in and receives a debt well ſecured, He {hall 2 Chan. Ca- 


not pay intere/?, though he lends it out on profit, but he 1 


ſhall make good the principal. 2 Chan. Caſes, 21. Hill. 31 & 32 Car. 2. 
Car. 2. Groſvenor v. Cartwright. Linch v. 

| . Cappx, S. P. 
decreed on much debate that he ſhould not anſwer the intereſt received by him. ——But Ld. Keeper 
North decreed e contra. 2 Chan. Calſ-s, 152. Mich. 15 Car. 2. Ratcliff v. Greaves. - Vern. 196. 
pl. 193. S. C. decreed that he ſhould anſwer the intereſt received, though it was urged that the con- 
ſtant practice of the Court had been otherwiſe for 20 years paſt and more, and that there were above 
40 precedents in the caie; and the cafes of HASHE WOOD ve BALDWIN, and GAP DEN EA Ve CaRT- 
WRIGHT were Cited, in which laſt caſe it was fully in proof that the executor had received intereſt, and 
therefore it was decreed that he ſhould account for ſuch intcrett as he had received; but this decree was 
afterwards reverſed upon an appeal to the Houſe of Lords, But notwithſtanding theſe precedents it was 
decreed prout ſupra. | 

Executor or truſtee ſhall account for what intereſt he makes, though he is not imnowered or dire ed 
do place out at intereſt. Per Ld. K. 2 Vern. 548. pl. 498. Paſch. 1706. Lee v. Lee. 

If an executor or truſtee being a perſon of ſubſtance, and places it out in the funds or other ſecurity, 
and gains conſiderably, he ſhall Keep the whole profit becauſe of the hazard he run; but otherwiſe of 


an inſolvent executor or truſtce becauſe he runs a hazarde t'er Ld, Chancellor, Ch. Prec. 505. Mich. 


1713. Bromfield v. Withetley. 


2. If a truſtee or executor compornds debts or mortgages, and kuyt 
them in for leſs than is due upon them, he thail not take the benefit 
of it himſelf, but ether creditors and legatces ſhall have the advantage 
F it, and for awant of them the benefit ſball gs to the party v 15 in- 
titled to the ſurplus ; but if one acts for himſelf, and being not in 
the circumſtances of a truſtęe or executor, buys in a mortgage for 
leſs than is due, or for leſs than it is worth, he thall be allowed 


all that is due upon a mortgage, for he {tands in the place of him 4347 


that aſſigned, viz. the mortgagee, who might have given it to him 
gratis; and what is due, mult be the meaſure of our allowance, 
and not what he gave, for that might have been more thaw it 1s 
worth as well as lets, and ſince he runs the hazard, if loſs happens, 
he ought to have the bencfit, in caſe it turns to advantage; fo 
laid, and admitted per Cowper Ld. Chancellor. x Salk. 155. pl. 4. 
Mich. 6 Ann, in Canc. Anon, | 
Vol. XI. 1 1 3. Where 
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2. Where an executor prts owt mone y without the indemnity of a 
dec ree Han a real ſecurity, and ſuch as there was no ground to ſul- 
pec̃t at the time, Ld. Harcourt declared it as his opinion, (though 
he ſaid it was not ſettled ) that the executor under ſuch circum- 
ſtances was not liable for the loſs, and fo ſhould accour; er the in- 


tereſt, Wms. 's Rep. 141. pl. 37. Paſch. 1711. in the caſe of 
Brown v. Litton. 


(E. e) 


Where Executors or Adminiſtrators are in- 
cluded, though not named. | 


HERE a man binds himjelf,, without mentioning his executor, 
yet the executor ſhall rendes the debt. Br. Obligation, 
pl. 35: eites 45 E. 3. 17 

Covenant lies againſt executors without warranty or words of 
executors. Br. Covenant, pl. 28. cites 32 H. 6. 32. 

3- One makesa leaſe ff r a year, and fo fr- n gear ts year, rendering 
therefore, / leng as the leſſee ſhould occupy it, 108. rent. Leſſee after 
the firſt year dies. His adminiſtrator enters, and occupies it another 
rear; and adjudged, that he ſhall be charged for the rent, though 
the words were, fo long as leſſee ſhould occupy; Arg. Lat. 255. 
entes 5 E. 4. 4. | 

4. Covenant to make leaſe to teſtator at the end of the term, teſ- 
tator dies within the term, yet it ſhall be made to the executor; 
Arg. Palm. 5 14. cites 24 H. 8. Pet. Br. fo. 50. 

Ter) 8 conditicns will never extend to executors, unleſs 
expreſ- ly named ; Arg. Carth. 210. cites Br. Statute Merchant, 43. 
— I. 8. 16. D. 65. 9 Rep. 52. 8. Noy, 5. 1 Rol. 
Rep. 68. 

6. There is a difference between an chligation, in which there 
15 no word of executor, (becauſe it is a duty, ) and a covenant, which 


is eechtery, and ſounds only to damage and w rong, which (as it 


ſcems) dies with the perſon, &c. Per Baldwin J. D. 14. a, pl. 69. 
n. 28 H. 8. Anon. 

. A. made a /e aſe, reſerving his We: ling. Tf he dies, his exe- 
cutor ſhall not have it; but had it had the words (during the 
term) it had been otherwiſc; Arg. Lat. 256. 265. cites it as ſaid 


per Audley, 29 H. 8. 19. 
8. A. le zſed to B. for 40 years, and c:venanted that B. ſhould 22 


* 


convenient fire, & Sc. in a awd, no! parcel of the land leaſed from 
time to time, but no time mentioned in certain. The executors 


of B. ſhall take it as aflignees. Mo. 6. pl. 23. Paſch. 3 E. 6. 
Anon. 

9. A man covenants 79 pay all quit-rents ; if he does not pay 
them, and dies, it ſeemed to ſcveral juſtices, that the executor is 


not oblige d to pay them; for that it is only a perſonal covenant. 


Bur the reporter ſays, tamen 1 D. 114. a. pl. 60. Patch. 


2 & 3 P. & A. lngery v. Hyde > 


IS 


Fr EOS 
"N23 r 


c 88 
Fre bw; r TY ETSY RED my nee Lane a Cw , 
OT DE Pe PB LF VE C 


T9 gz 


Þ | 
ſnal 
it v 
ane 
Cok 
cate 

- 
befo 
Ch. 


aſſumf 
tor's Ji 
there x 
in tet; 


B. R. 


Executors. 


to. A cuſlom is to be taken ſtrictly, and therefore a cuſtom to 
bind a man ſhall not extend to his executors. Le. 2. pl. 3. Hill 
25 Eliz. B. R. Wade v. Bembo. 

11. Executors are included in the fatute of 23 H. g. 3. of attaint 
againſt juries, though not mentioned, and fo in fatute 21 H. 8. of 
reftitutton, And. 25. pl. 53. Paſch. 3 Eliz. Aulten v. Baker. 


6 Rep. go. 
So in the 
ſtat ute 3 


c* Q 
Face Us oof 


e£Xecut;! 2 


not to be ſtayed on writs of error, &c. Sid. 363. Litt. Rep. 2. Cro. E. 350. 


fendant Poll ay money unto one N. 
rall pay it to his executors according 
35. eites 11 & 12 Eliz. Maſcall v. 


12. It was ordered that the 
avho died before payment, yet he 
to the former order. Loth. 23 
Shelly. 

13. A. was hound to ſtand to the award of two arbitratsrs, 
who award payment to a ſtranger or his aſf:gns before ſuch a day. 

The ſfranger dies before ſuch a day, and B. takes letters of admini- 


7 
> 1 
1 
11 


ſtration. It was the opinion of the whole Court, that the mianey 


* 


ſhould be pa id to the adi ui trator, for he is aſfignee; and by Gawdy }. 
if the word aſſignee had been omitted, yet the payment ouglit to 
be made to the adminiſtrator, quod Coke aſlirmavit. Le. 3 316. 
pl. 445. Paſch. 30 Eliz. B. R. Anon, 


Cik'E- 10 
pl. 6. Mich. 
24 K 25 
Elis. C. B. 
Kingue adds 


Knap 1 


S. P. held 2ccol dil iy 


14. Executors not named are capable of diſcharge or benefit per- P rig, 4. 


ſonal, See * 80. a. Trin. 5 Jac. CB. Phitton's caſe. 


. 


3 


15. Bond on cenditian to pay 10l. to one whom the obligee ſhould No. 55. 


name by his laſt auill. The executor thall not take, if no one is Ms 


Peale v. 


named to take expreſsly. Godb. 192. pl. 274. Trin. 10 Jac. C. B. Meade. S. c. 


Meade's caſe. 
Brownl. 77. S. C. 


ob gation was diſcharged for want of naming an aſſignee, 
pl. 29. Peaſe v. Mead, S. C. heid accordingly. 


16. Bond to pay 101. 79 the obligee or his aſſigns ; the executor 
ſhall have it, becauſe it was a duty 1 in the obligee himſelf. But if 
it was to pay 1 the aſſignee of the obligee, and his athgnee makes 
an executor, and dies, the executor ſhall not have the 101. Per 
Coke Ch. J. Godb. 192. pl. 274. Trin. 10 Jac. C. B. in Mead's 


caſe. 


18 e 4 
acJu: ty 


17. A. is . build a houſe for B. before ſuch a time. A. dies S. P. and 


Ch. J. 3 Bulſt. 30. Paſch. 13 Jac. 


fays thar 


be fore tlie time; his executors are bound to perform it; per Coke 


nete 158 4 


dive: nr 
het: Keen an 


aſſumpſit to pay debts and when it is to do a collateral act; for in ſuch caſe if it be broken in te{t1- 
tor's life-time fo that it cannot be performed by the executor, and damages, only ate to be re 3 
there moritur cum perſona if the executor be not named in the promiſe; and ſo of a covenant if broken 
in teltator's life-time, he ſhall not be charged if nut named, Roll. Rep. 266. pl. 19. Mich. 13 Jac. 


B. R. in cafe of Saunders v. Eſterby. 


Sv of a covenant to repair within ſix years; but if it had been to mn during his life, it had been 


otherwiſe, Arg. 4 Le. 17 I's 


18. Executor doth ſo repreſent the perſon of his teſtator, and 
1s ſo included in him, as that every bend er covenant, made by teſ- 
11 2 tator 


_ Executors. 


tator for payment of money, &c. extends to the executor, though 

not named, though otherwiſe it is of the heir. Went. Off, 

Ex. 117. | | | 
* 19. A. was bound to pay B. 1ol. within a month after requcſt te 


him, and he died before requeſt. It is not ſuſhcient to make re- 
queſt to the executor. Went. Off. Ex. 101. cites it as ſo faid per 
Manwood. | | 

20. So where the fatute ꝙ N. 1. gives time for proof to him 
whoſe goods were wreſted, [wrecked,] his executors may do it, 
if he die before the time Went. Off. Ex. 100. Marg. cites 
5 Rep. 107. b. and 6 Rep. 60. | 


21. Though in ena matters the executor is not all one with the 
teſtator, yet, in points beneficial to the teſtator, includes him in 


ſome caſes; as where an abbot granted to his e to take efforers 
in aliens ſolo, it was held that his executor, though not named, 
ſhould enjoy during the term, as well as himſelf ſhould have done. 
Went. Off. Ex. 102, 103. | | 
22. So where ſtatute 23 H. 8. gives cgſtt to a defendant againſt a 
plaintiff ſuing for a wrong or breach of promiſe, &c. done to the 
plaintiff, againſt whom it paſſeth by verdict or nonſuit; it has 


been reſolved that executor in ſuch caſe, ſuing for a wrong, &. 


to his teſtator, ſhould not pay coſts, becauſe he is another perſon 
than the teſtator, and this is the common experience, Went. 
OF. Ex. 103. : ; WO : 
23. Condition to pay 10 l. to obligee at a day, includes his exe- 
pl. 8. Paſch. : 75 5 | 
22 Ebz. in | cutor- Agreed, Arg. Hill. 3 Car. Palm. 515. 
Warren's caſe, S. P. Co. Litt. 209. b. 210. a. S. P. 


Jay. 2. 


24. A. deviſed 20l. to B. within four years, within which time 
J. S. dies; yet the executor ſhall have it. Palm. 514. Arg. 

25. Mortgage money limited to pay to mortgagee before Mi- 
chaelmas, before which mortgagee dics, yet the money ſhall be 
paid to his executor 3 Arg. Palm. 514. Hill. 3 Car. B. R. in caſe 

| of Wood v. Bates. „ | 
Lit Rep. 26. Where a condition is to be performed, the Court ſeemed 


156. Man- 8 8 > od ; 
ningzon's to be of opinion that adminiſtrator is included, and that it ſhall 


cafe, S. C. be performed to adminiſtrator. Het. 115. Trin. 4 Car. C. B. 
P $= 3 I | 


the Court Maningham's caſe, 
1 ecomec to 


8 be of the ſame opinion, ſed adjornatur. 


27. Grant of a next preſentation ts J. S. during the life of J. S. 

does not carry the preſentation to the executors of J. S. if he dies 

before the church becomes void. Cro. C. 506. pl.8. 14Car. B. R. 
Mann v. Hyde. . 

1. J. Hyde 28. In a quare impedit, the defendant pleaded, that the patr:n 

granted the next preſentation to B. who died, and made his executor, 

S. C. the 20 preſented the defendant ; iſſue was taken upon non conceſſit, 


3 1 and the jury found that the patron granted the next preſentation to B. 
limited during his life, and that he died before the church became vid, ad- 
grant, ſo Judged, that this was not an abſolute grant of the next avoidance, 
3 but is limited unto him to preſent to the advowſon, if it becomes 


vold 


- * 
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med 
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7. 8. 
dies 
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atr 5" 
jn, 
eſſit, 
to B. 


this condition is a co/lateral thing, and ſhall be conſtrued accord- , che vs. 


Executors. | 436 Þ 


void during his life, and not that otherwiſe it ſhould go to his exe- yy 
1 ; * 3 1, | uring his 
cutors. Cro. Car. 505, 506. pl. 8. Trin. 14 Car. B. R. Mann . 


v. Bithop of Briſtol and Hide. ee 


ſhould not have it. 


- 


29. Limitation of the tri of a term to A. is good to A.'s executor. 
Chan, Caſes 8. Hill. 13 & 14 Car. 2. Goring v. Bickerſtaff. 

30. A. conveyed lands to B. and his heirs, and covenanted awith 2 Lev. 26. 
B. his heirs, and aſſigns, far quiet enjoyment ; B. was diſturbed in . s 3 
his life-time, and made J. S. his executor, and died. Agreed by the damages 
all the juſtices, that though the covenant was only with B. his ſhall be re- 
heirs, and aſſigns, and that the eſtate was an eſtate of inheritance, end 
et the * breach being in the teſtator's life-time, the executors may tors though 
well bring action of the damages. Vent. 176. Mich. 23 Car, 2. not named 

B. R. Lucy v. Levington. eeuc 


venant, be- 
cauſe they repreſent the perſon of the teſtator. 


"£437 ] 
31. Teſtator for himſelf and his executors covenanted te pay B. 
ſo much as his proportion ſhould amount to, / as B. gave him no- 
tice in auriting, and dies. It was held, that becauſe the covenant 
runs in intereſt and charge, and ſo the executor is bound to pay, 
notice muſt be given to him. 2 Mod. 268. Mich. 29 Car. 2. 
C. B. Harwood and Binks v. Hilliard. 
32. Inte reſt in an ideot granted to A. by the king, quamait the 
ideot ſhall continue ſo, it will go to the executors of the grantee. 
Arg. Vern. R. 10. Mich. 1681. in caſe of Prodgers v. Frazier. 
33. If on a ſubmiſſion to arbitrators by A. and B. they award 
20 J. to A. and that A. hall releaſe all demands, Sc. to B. and then 
A. dies before the releaſe made or the money paid, adjudged that 
A.'s executor, not named, ſhall have the 201. (for by the award 
a duty 1s created) and ought to releaſe all demands which A, had 
againſt B. 2 Vent. 249. Mich. 2 W. & M. in C. B. Dawney 
v. Veſey. f 
34. A. is bound to B. that he will et ſue J. S. A. 's executor Fxecutor 


may ſue J. S. and it ſhall not be any forteiture of the bond; for repreſents 
the perſon 


ing to the words, which extend to the perſon only, and not to the tor as to 
heir or executor. Arg. Show. 331, 332. Mich. 3 W. & M. in Obligations 


8 i . and liens 
cate of Carivil v. Edwards, cites 27 H. 8. 16. where it was agreed but not in 


by Fitzherbert, and denied by none in the Prior of St. John of conditions. 
Jeruſalem's caſe | In collateral 

| : | | elauſes the 
| executor is bound. Arg. Show. 332. Mich. 3 W. & M. | 


35. Condition to make A. a leaſe for life by ſuch a day, or pay 
bim Iool. A. died before the day. Treby Ch. J. ſaid it was ad- 
Judged that A. 's executor ſhould. have the 1001. 1 Salk. 170. 
pl. 2. Mich. 9 W. 3. C. B. Anon. | | 
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E. c) Where the Word Executors "WW Ad- 


miniſtrators. 


* of Rent upon condition to the executors Ne to the adminiſtra- 


tors. 5 5 115. cites 46 E. 

2, If a man /imits a thing to be dene 15 le executors, it may be 
done to his a area, Arg. Hetl. 115. wites H. 7. 12. 
26 H. 8. 7 

3. af 8 20 l. to . ad emendum, &c. and B. gives a re- 
eeipt for ſo much money, but it has ns word of promiſe of payment 
of the ſaid ſum. B. dies inteſtate. 'A. may have debt upon this 


deed againſt the adminiſtrator of B. Adjudged and affirmed 1 in er- 


ror. Jenk. 195. pl. 2. cites D. 20. - 
4. Adminiſtrators ſhall not take a thing limited in 8 to an 
executor, as he ſhall not enter for condition broken, nor have rent 
nor benefit of an exception appointed to the executor. Mo. 666. 
438 J pl. 911. Mich. 44 & 45 Eliz. Sparke v. Sparke. | 
1 5. Bend to pay to his executors ; if there is no executor it ſhall be 
en paid to the adminiſtrator. Litt. Rep. 158. Trin. 4 Car. Man- 


arg execu- Nington's caſe. 
tor is all | 
Cie: Arg. Litt. Rep. 175. in caſe of Parſon v. Evarr. 


For more of 8 in general, ſee Deviſe, Extinguiſh⸗— 
ment, Inventory, and other * Titles. 


Explees. 


(A) Alleged. In what Cafes or Actions ey 


mult be. 


l formedn the explees ought to be alleged, for otherwiſe the 
count is not good, and yet awhen they are alleged they are no- 
traverſable. Per Martin. Br, Explees, pl. 6. cites 9 H. 6. 61. 
And yet 2. In writ of entry in nature of aſſiſe the demandant ought to al- 
—_— lege explces in his count ; for this action is a przcipe quod reddat. 

Ibia. cites Br. Explees, pl. 7. cites 21 H. 6. 18. 
19 H. 6. 5, 
3. In ceſſavit, nor in orit of eſcheat, the demandant ſhall not 


allege explecs; the reaſon ſeems to be, inaſmuch as 254 1 
| 915 
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bis ſoigniary, and net by any ſeiſin in their anceſter in the land ; where 


there is no ſciſin in him, nor in his anceſtor in the land, there he 
cannot allege explces of the profits of the land, for he has only the 
ſeigniory. Br. Explees, pl. 5. cites 21 H. 6. 22. 

4. The profits of a mine are not explees for the land but only for 
the mine itſelf. Vaugh. 255. Mich. 20 Car. 2. C. B. in the caſe 
of North v. Coe. 

The ſame of 2v2zds which may be a divided inheritance from 
* foil. Ibid. 

When a feg/tmple is demanded, there erben, ought to by al- 
= bo in the donor and alſo in tic donce ; but when an eff. te tail 
only is demanded, there it is ſuthcient to allege explees in the do- 
nee only. 2 Ear; 973. Hill. 3z W. K by 1 in his ar- 
gument intended in caſe of HUNLOCK v. PET: RE, cites 8 E. 3- 19. 
Pl. 3. 27 * Jo 84. 9 H. 6. 53 and F. N. B. 220. (C). and (D) 15 
expreſs, that in formedon in reverter explees in the donor and do- 
nee ouglit to be alleged in the count, and cites Fitzh. tit. For- 
| me 31. as to a remainder in fee, and there it was ruled, that 
a count for this defect was ill; but it was. amended. And in 
50 E. 3. pl. 3. the difference between a demand of'a fee-tail and 
of a fee- ſimple is taken and refolved by the Court, and with thoſe 
authorities the following precedents agree, viz. Raſt. tit. Forme- 
don in Reverter, three precedents. Co. Entries, 340. and 341: { 439 ] 
and 342. Hearne, 503. and 519. Aſhton, 405. and 406. two 
precedents, Old Entries, « 91. an d 199. b. but the right folio is 220. 


(B) Alleged. How. And in whom. 


XPLEES were alleged in medietat' gurgitis unde petens /vi/itus 
in deminico ſito ut de feads, and did not jay, u. de feod? D ure; 
and well; quod nota. Br. Explees, pl. 9. cites 13 E. 3. 
2. The demandants in quod ei deforceat alleged explees in their an- S. P. Ibid. 
ceſtor's donees in tail, and in themſclves alſs, and awarded good; for n. . cites 
5. C. 
it is only ſurpluſage. Br. Explees, pl. 2. cites 46 E. 3. 21. 
3. Hormedon in remainder ; the demandant need rt allege ex- It ſuffices 


D Jo . » 2» do al. ge ex- 
plees in the donor ; per Cur. but in the tenant for lie, to prove the plees in the 
gift executed. Br. Explees, pl. 1. cites 9 H. G. 53. 84. tenant for 

| life, and in 


cy | | the donee in tail, becauſe he demands fee-tail. Ib'd. pl. 3. ches $0 Bo 3» I, 2. 
: 
| 4. Bur! in formedon in the reverter, he ſhall alle; ge explees in the 5: F. per 


Cur, Ibid. 
donor and in the donee. lbid. pl. 3. cites: 


the | 50 E. 3. 1, 2.8. P. Ibid. pl. 10. Gitcs 12 E, 3. 
not | 
| To And Per Martin, i in formedon 2; de{cen ele upon 4 1e. te for Ji te, ph 1 
n:nces 
al- the remainder to his anceſtor in tuil, lie nc not m ake mentiaz of the e * 
dat. tenant for life. Ibid.  _ RED the heit of 


- him in te- 
mainder by the death of the firſt donee without i ue, where the retnainer 1; over in til, exy'ces ſhall 


be alleged in the firſt donee, and in Hitz ust under father of the Jeimnglane who brought the torme- 
not | don, and otherwile ill. Br. Explecs, l. 2. % 4b E. 3. ANd It eren, 3. —Fitzh. 
1 by | 114 8 s ormedon, 


4 


439 Extinguichment. 


covxery of 


Formedon, pl. 31. S. P. cites Trin. 11 E. 3. [but there is no ſuch year in the Vear- book.] — And 


in formedon in reverter explees thai} be alleged in the donor ang the donee; but in formedon in deſceuver 


the explees hall be alleged in the donee only. Ibid, 


For more of Explees in general, ſee other proper titles. 


Extinzuiſhment, 


(A) What ſhall be extinguiſhed by Conjunction of 


Eſtates. 

[440 | 
Ty qr Cr. IF the conuſee of a flatute has the.land of the conuſor in extent, 
git of tha and after it js extended upon an elegit ſucd againſt the“ co- 
laad ex- nuſee, and the tenant by elegit grants his eftate to the firſt conuſor, 
* who is tenant of the franktenement; this ſhall not extinguiſh 

the extent upon the clegit (for there it is in nature of a re- 
damages by verſion in the conuſee, for it is to be intended that it is not ex- 
the conufor tended for all the years for which the conuſee has his extent). 


againſt _ 31 AM. 6.] : 


conuſee, 


and held well, and that the conuſee ſhail never have aſſiſe againſt the conufor for the execution upon 


the ſtatute. Br. Extinguiſhment, pl. 61. cites S. C. —— Br. A fliſe, pl. 319. citcs S. C. — kr. 
Execution, pl- 84. cites S. C. [but I do not obſerve that either of thoſe citations expieſſes the grant 


over to the conuſor by 2 thi:d perſon], 


[2. If a copyhzlder of a manor has had, time out of mind, &c. 
a way over the land of another copyholder, and he purchaſes the inheri- 
tance F his copybeld, by which the copyhold is extinct, yet the way 
is not extinct by it. Paſch. 40 Eliz, B. R. between ESsON AND 
W1LLIAMSON.] | 


Co, Litt. [Z. If tenant for life and a firanger purchaſe the reverſion, this ex- 
152. b. 8. P. tinguiſhes the eſtate for life for one moiety, and ſevers the join- 


1inMarg. 
cites 8. C. ture. 2 Rep. 61. Wiscor's CasE. 39 H. 6. 2. b.) 
— 5. C. | a 


cited 2 Lutw. 7173 · 


[4. So if one joint-tenant for life purchaſes the reverſion in fee, 
+ Fol. 934. this extinguiſhes the eitate for life for a moiety, and levers the 
— jointure. 2 Rep. 60. b. WiscoT's CasE reſolved, Contra D. 


Co. Litt. Cc | : i 
522 b. 8. P. 28 H. 8. 12. b. 7 H. 6. 2. b. 3.) | 
and in Marg. cites S. C.- Cro. E. 470. (bis) pl. 28. Child v. Weſcot, S. C. adjornatur. 


Ibid. 48 1. pl. 15. 3.2. reſolved. Lutw. 1173. cites Co. Litt. 182. b. S. P. 


[5. S/ in the ſaid caſe, if the fee deſcends to one of the leſſees for 
life; this extinguiſhes the one moiety, and ſevers the jointure. 


2 Rep. 60. b. WiscoT”s cAsE reſolved.] 
11 | | [6.1 


Cro. ] 
in her 


[1 
this « 
'% 
endi, 


er 
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Ld 
[6. If a rent be granted to a tenant of the land and a frranzer in 
fee, this is extinct for a moiety, becauſe he has as high eſtate in 
the one as in the other, and fo the jointure ſevered. PI. C. 419. 
 BRACEBRIDGE'S CASE.] | 
7 If le/ſee fer life grants his eftate to leſſar and a ftranger, this 
is extinct for a moicty, and the jointure ſevered. 2 Rep. 61. 
WiscoT's cask.) 5 | 
(8. If the tenant in treffe the lord and a flranger, it ſcems that * Br. Ex- 
this is not extinct in any, for theſe are inct things, ® 11 H. 7. 13% * e 
; ) | | ent, pl. 58. 
dubitatur. 7 H. 6. 3. | ES 
: thus, viz. 
Per Huſſey Ch. J. if lord and tenant are, and the tenant enf-»ofs the lord and another, who makes 2 
feotfment over, the ſeigniory is not revived for the moiety ; tor if the other dies, the ſecond feoftze may 
vouch the loid for to che, ſuppoſing that he enfeoffed him of the whole; and if they were dif- 
ſelled and the er dies, the lord ſhall have affiſe ot the whole, ſuppoſing that he was diſſeiſed of the 
whole, Davers contra; for nothing paties but the moiety, and the one can neicher give nor forteit but 
the motety, and by partition had bet ente m, the ſeigniory is revived for the one moiety, 

If the lord ard A. B purchale the tena!i.cy in fee, and A. B. ſurvives, the heir of the lord ſhall have 
the mos of the ſeign ory; tor the fa her mall not have as durable an eſtate in the one as he had in 
the other. Wich, contra; for all |. extir-& there, by reaſon that the father once had as high an eftate 
in the land per my & per tout as he had in the feigniory. Br. Extingulthment, pl. 31. Cites 34 Aff. 15. 


(o. If V te for years os executor purchaſes the reverſion, this ex- Br. Extin- 
tinguithes the leaſe ſor years, though he has in auter droit; but ee 
N . 5 . . * PI. 57. citcg 
it hall be aſſets. Extinguiſhment Brook, 54. 17. 

| : . | Contra, that 
the leale is not extinct, eſpecially as to be aſſets in his hands as executor, and if it ſhould be f extinct 
it ſeems to be a devaſtavit ad timum. — Br. Executor, pl. 174. cites S. C. accordingly, but that 
it ſhall be ext inct as to the executor of the purchaſor to have it as a term. -——Br. Leaſes, pl. 63. cites 
4 E. 6. S. P. that it ſhall be allſets though the leaſe is ectinct; but that where they have a leaſe as 
executors, and there is another leaſe in reverſion for years, and they purchaſe the reverſion in fee, the 
ficit leaſe remains by reaſon ot the meine rent, | 

+[ 441] 


[10. If Ice for years, the reverſion for life to A. a feme covert are, 2 1 4 
ö F 5 4732-3. ©. 


and the /efſte grants his eftate to the baron, and after the feme dies, IIchaen © 


this term is not extinct, becauſe the baron had the eſtates in /e= Winſmore 

veral rights; for the frank-tenement was in the wife, and the and Tucker, 

baron only ſeized in her right. Mich. 22 Jac. E. R. adjudged e eee 

upon a ſpecial verdict between LiNSDEN AND WINDSMORE. ] Cro. I. pl. 
AS. 


Paſc 
Jac. P. R. Platt v. Sleap, where the baron having a term in his own right and the inheritance de- 
Icendec to the wife (ſo as he had a frechold in her right) three juſtices, contra Williams, held that the 
term was not drowned, but that the huiband might well allign it over. Bulſt. 118. S. C. ad- 
Judged acc. dingly.— But Ibid. Crovuke J. laid, if the huſband after this deſcent had had itlue 
by his wite, ſo as thereby he was intitled to be tenant by the curteſy, and ſo to have it in his own rigut, 
it would have much enforced the caſe ; but there being no iſſue, no opinion was given as to this point. 


{11. If a feme leſſee for years tales the leſſor to baron, yet this 3 
does not extinguith the term. Pl. C. Curia. 418. b. BRAcE- e e 


472. 
BRIDGE'S CASE. ] S. C. cited 


| per Curiam, 
Cro. J. 278. Co. Litt. 338. b. S. P. The term is not drowned, but he is poſſeſſed of che term 


In her right during the coverture. 


[12. So if /effee fer years grants his term to the feme of leſor, yet 

this does not extinguiſh the term. Curia, Pl. C. 418. d.) 
13. He who has a flatute merchant delivered ts him as bailee, upon 
condition, &c. and makes the conuſee his executor, and dies, the - 
|  NUICE 


C rtinguiſhment, | 


nuſee may have the livery upon condition againſt him as execntor, 


and e contra againſt him as party. Br. Extinguithment, pl. 57. 
ates 43 E. 3. 27, 28. | ; 
14. If tenant by [katute merchant, &c. brings 4 „ aud pending the / 
qorit, the fee ſiniple deſcends te him, this ſhall abate the writ ; for the p 
deicending of the greater eſtate extinguiſhes the leſſer. Br. Eu- 1 
tingutſhment, pl. 56. cites 32 H. 6. 20. | b 
15. If a man has a warren by preſcription, and afterwards pu- + 
ehaſes the land to him and to anther ; yet the warren remains, and ( 
is not extinct as a rent or common ſhould be; note the diverſity, 
Br. Warren, pl. 3. cites 35 H. 6. 55. of 
16. If there be lord mere and tenant, and the lord paramount pur- - 
ehaſes the tenancy in jc, the ſervice of the meſnalty is extinct, to 
Litt. ſ. 231. by 
17. Note, by the juſtices, that if rd and tenant are, and the 8 
tenant enfeaſs the lord and J. N. of the tenements, and mates livery 
; to J. N. not knowing of the feigniory, yet the lord may diſtruin for the 
ſervices, if he does not occupy the land, nor agree to the feorff ment ; and CH 
it ſeems that avowry in court of record is a diſclaimer and waiver 1 
of the tenancy in this caſe. Br. Extinguiſhment, pl. 33. citcs N. 
12. X | . 
18. A man has a leaſe for years, and after takes intereſt for tern. Tl 
of life, to take ect immediately; there the leaſe for years is extinct. F | 
Br. Extinguiſhment, pl. 50. cites 11 H. 4. 34. | | 5 
19. But where one /eajes to J. N. for term of life and 20 years | a oa 
over, there he ſhall have both; for in the one cate both are in Py 
him ſimul & ſemel. Ibid. | | | ry l 
| 20. Note, that frariktenement cannot be ſuſpended, buz ſhall be 1 De 
.adjudged in the king without ice, in caſe of eſcheat or reverſion ajter ban 
tail determined, or if remainder be tailed to the king, and the tenant for * 
L442] Ve dies; for franktenement cannot be ſuſpended. Br. Lxtinguiſh— oi 


ment, pl. 53. cites 9 H. 7. 2. 3 
Dal. 52. fl. 21. If eme executrix has a term, and ſhe takes baron, and the ba- Ls 
* ee ron purchaſes the reverſion, the term is extinct as to the feme, if ſle 
verbis. _ ſurvives, but in reſpect of all ſtrangers, ſhe ſhall account as allets 
in her hands. Mo. 54. pl. 157. Paſch. 5 Eliz. Anon. 
22. Leſſee for years aſſigned the term to the wife of the lefſyr and a 
Aranger, and afterwards the %% bargained, and fold the land for 
money by deed enrzlled, and died, and the ſtranger died, and the 20e 
claimed ts have the reſidue of the term not expired. The queſtion was, 
whether, by the bargain and ſale, the term of the wife was ex- 
tinguiſhed ? and a diverſity was taken between that and a feotl- 
ment in fee with livery ; for by the livery he gives all his intercic 
in the land and poſſeſſion thereof, and all that may be adjudged 
in him ſhall paſs by the livery, and ſo the term ſhall paſs alſo by 
union and extinguiſhment, but by bargain and ſale nothing will 
paſs but the uſe, and cited Plowd. Com. 'Townfend's caſe. But 
in the principal caſe no judgment was given. Mo. 171. pl. 304. 
Mich. 25 & 26 Eliz. Anon. 
> d 10 . 23. The huſrand, being ſeiſed in fee, made a leaſe to ane O. and by 


N * W * 2 . o Aa 7 
1 55 5. . 4 . n _—_— ” 4 1 4 -of 4 # * 4 * WI B+ x and 45 
3 but it was in fecrct confidence for the preſerment of his «wife g 4 
* | |  teraward: 


if he 
alets 


and 4 
4 for 
 qavife 
Was; 
8 EX; 
feoſt- 
tereſc 
adged 
{0 "by 
o V ili 

Put 


K 304. 


and S. 


7 
ind 47 


card. 


ſurvived, and claimed the term. 


the plaintiff. Cro. L. 


Poph. 168. Arg. cites Hill, 


Extinguichment. 


1-#2vards he made a fooffment to the ſaid O. end al of de fame lands 


20 other uſes. Decreed, by advice of W ray, An derfon, and Man- 
wood, that the term was not extinguiſhed, becauſe of the provi/s 571 
the flatute 27 H. 8. of uſes, wwhic þ faves all interefts wvhich the te: ffees 
40 the uſe of "others hawvz, or ſhall 2 we, in the lands to their gu proper 
%, and here it doth not appear but that O. had this leaſe for his 
own uſe, therefore it is not extinguithed by the feoffment which he 
took to the uſe of another. Mo. 196. pl. 345. Trin. 27 Eliz. 
Cheney's calc. 
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leaſe wag 
made to Q, 
for years 
Wird rent 
reſerved, 
and divers 
covenants 
on the part 
of O. though 
the leaſe 

in truth 
was in truſt 
to rne uſe 


of the wife and the education of their ſons and daughters, and afterwards O. enfeoffed the ſaid 


— . 
os to Gs: uſe of hiniſelf and his faid wife, for term of their lives with remainder over. 
Jultices and Ch. Baron held, that becauſe the [aid 9. had the ſaid leaſe to his own 


1 he two Chief 
proper ule and not 


to _ other, the leale is not determined by the feoffment, and that the intention of the ſaid C. did not 
tend any how to that purpoſe; for it is not an ul but a truit, to which the makers of the ature had 


no regard, &c. 


2.4. Tuo qwere ſeiſed of tos ſeveral acres of land, of which the one 
cg to incloſe againſt the then: one purchaſes them both, and lets them 
t5 ſeveral men. Adjudged, that the incloſure is not revived, but 
remains extinguiſhed. Poph. 167, 108. Arg. cites Hill, 36 Eli 12. 
Rot. 1332. Hemden v. Crouch. 

25. A leaſe was made to baran and feme for years, who entered. 
The leffor afterwards enfeojfed the baron, who died /eiſed. The feme 
'The whole Court held, that by 
the acceptance of the feoffment, the baron had ſurrendered the 
term, and it is extinguiſhed. But if it had been by bargain and 
ſale inrolled, or by fine, it had bcen otherwiſe z and judgment for 
. 912. pl. 24- Mich. 44 & 45 Eliz. B. R. 
Downing v. Seymour. 

26. One had a way from .one acre to anther „and offeravards pur— 
chaſed the acre upon which he had the avay, and after that fold it ; the 
opinion of three juſtices was, that the way was extinguithed. 
4 Jac. Jordan v. Ayloff. 

27. If one ſciſed of a manor mates a leaſe for years of parcel of the 
ſame, and afterwards makes anther leaſe of the ſame lands to another, 
to commence after the determination, ſurrender or forfeiture of the firſt 
leaſe, It the leſr enfeoffs the firſt IL. ce of the maner, that is a deter- 
mination of the firſt leaſe, and the ſecond leſſee may enter. Hetl. 55. 
Mich. 3 Car. C. B. Per Crook, in Northern's caſe. 

28. Where a charge upon land comes to the fame perfon that is in- 

titled to the land, if he has not the ſume intere/t in bath, there ſhall 
= no extinguiſhment upon this account. Barnard. Chan. Rep. 117. 
Paſch. 1740. Price v. Seys. 


(A. 2} Extioguiſhment of Charge. By Purchaſe 
of Part of the Land charged. 


1. ] AND of J. S. was delivered in execution on a flatute merchant 
to A. and B. and afterwards C. ſued an elegit for damages 


recovered in treſpaſs againſt J. S. and had execution of a moiety 


45 


[ 443 ] 


3 | Extinguichment. 


as of the land of J. S. but before the executing the elegit F. en- 
feoffed A. one of the conuſees in fee ; it ſeems by this purchaſe, by 
one of the conuſees only, the intire eſtate is determined and ex- 
tinct. Br. Aſſiſe, pl. 231. cites 21 Af. 23. 5 

If the in. 2. If convfee purchaſes parcel of the land, yet this does not diſ- 

beritance of charge the re/due in the hands of the conuſor; for his body and goods 


tte land ex- 
tended are always chargeable. 2 Roll. Statutes, (M.) pl. ro. cites 45 E. 3. 


1 22. b. 25 Aſſ. 7. 25 E. 3. 51. Com. Pope v. Roſlc, 7 2. b. 23 E. 3. 
cou I 5 * = | g 
. Execution, 127. Contra 22 E. 3. 16. 5 
whole extent. For if it ſhould not the conuſee would hold the reſidue of the land longer, becauſe the 
profits that ſhould ſatisfy the debt mutt be lefs, and this. would be to the wrong of him in reverſion, Per 
Ventris J. 2 Vent. 327. in caſe of Dighton v. Greenvill, 


en, 3. If the grantee purchaſes parc$ of the land, all ſuch things os 
4 ee are againſt common right are extinct, becauſe in aſſiſe for them all 
Firzh. AT, tertenants ought to be named, and inaſmuch as the grantee hath 


318. parcel of the land by his own act, all the rent ſhall be extinct. 


Co. Read. on Fines, 7. cites 34 Atl. 15. | 
Br. Relezſe, 4. So if a man hath a rent-charge out of 20 acres, if he releaſ:; 
. e all His right in cue acre, this extinguithes the grant in all. Co. Read. 
Firzh. AT, on Fines, 7. cites 34 Aſſ. p. 15. TD 
318. F. If comvſee purchaſe parcel of the land, and after canuſor alien: 
the reſidue of his land 1% J. S. a ffranger, J. S. thall hold his land 
purchaſed diſcharged ; becauſe he ought to have contribution 
againſt the conuſee, and he cannot contribute to himſelf, and 
therefore by his purchaſe all the land, which ſhall come to the 
hands of feoffees, is diſcharged. 2 Roll. Abr. Statutes, (M.) pl. 8. 


cites PLC. 72. b. Pope . Rofle, D. 2 & 3 Eliz. 193. pl. 30. 


/ 


Adjudged. 35 H. 6. Execution, 21. per Cur. 


(B.) By Act in Law. 


L444] | 
Cro.C.372. [I. ; bo A. and B. are bound in an obligation jointly and feverally to C, 


ny and after B. makes D. his executer, and dies, and D. takes 


1 
1 upon him the execution of the will, and fully adminiſters all the 
8. _ d- goods of A. and after he o3l1gee makes the fame D. his executor, and 
oe 1 dics, whether this extinguiſhes the obligation as to B. is * the 
Hurt. 123. queſtion. H. 9 Car. B. R. DokcnESTER aGarnsT WEBB. This 


33 adjudged. was a doubt, and argued upon a demurrer at the bar, and the 


—5. . . 89 60 . . 
cited hg Court ſeemed to be of divers opinions, and ſaid it was a good 
Holt Ch. J. queſtion, Intratur. Mich. 9 Car. Rot. 373. But Tr. 10 Car. this 


7 S#k.3%5- was adjudged to be no extinguiſhment, but the plaintiff had 
and ſa19, that . h O : 
judgment to recover againſt B. becauſe that he had this en auter 


having no | | 
aifers of drot. In the ſaid caſe another matter was, that A. made D. and C. 


tas ool:g0r his executors, and that C. refuſed the adminifliration, and died within 


he is not the . | . a 
perſon who a month after, and made (as before is put) D. his executor al/5 ; 
ought to and per Cur. the making of C. executor, he refuſing to adminilter, 


AL 4 does not extinguiſh the debt.) | 
cater of the obligee is made executor to one of the obligors and has aſſets of the obligor the debt js ex- 
tinct, and the executor cannot ſuc the other obligor ; for the having aſſets -amuunts to payment; and 


ſaid, that the 5. P. was azain reſolved Hill. 24 Car. 2. D. R. in caſe of | Lock v. Crvess, 3 
| | 8 


miſt, 
dies, | 
E. tak 
yet he 
the ot 


of the 
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che obligee was made executor to one of the obligors, and in an action by him againſt the other where 
the matter was pleaded the plea was held to be nought, becauſe he did not ſhew to what value the aſſets 

| were that he adminiſtered ; but if the defendant had ſhewn that he adiainiſteied goods to the value of 
the debt in demand, it had been a good plea, | 
+ 2 Lev. 73. Cock v. Cruls, S. C. aljudged. 

2dj udged tor the plainutt. | 


3 Keb. 116. pl. 24. Crofle v. Cork, S. C. 


C2. If the ob/igee diet inte/fate, and adminifiration of the goods of S. S. cited 
the obligee is committed by the ordinary 79 the obligor, yet this does G. J. 
not extinguiſn the debt, but the debt remains, notwithitanding this. 1 Salk. 306. 
Reſolved. 8 Rep. 136. SIR JoHN NEED HAMu's cas. ] and (ays, 


: . . . * that the 
3. If cbligee makes the obligor bis executor, this is a releaſe and geben of 


extinguiſhment of the debt. 8 Rep. 136. SIR JohN NEEDHAu's the diver- 
cass. Pl. C. 184. WoopwarD.)] e eee 

| an executor 
cbligor and an adminiſtrator obligor is, becauſe the adminiſtrator is made by aft of law, but the execu- 
tur is ,nade by the att of the teſtator, ind for that reaſon it is no extinguiſhment; but if the admini- 
Arator having no aſſets pays a debt of the inteſtate to the value of the bond with his own money, that 
will be a rcleaſe; though, he ſaid, he did not know that it had been adjudged fo. -———A debtor 
made executor ſhall not extinguith his debt, but the fame ſhall be taken to be part of the teſtator's per- 
ſonal eſtate.» Chan. Rep. 133. 15 Car. Afkwith v. Chamberlain. Ibid. Marg. ſays it ſhall 
be afets [to pay other debts} and not extinct. Toth. 115. S. C. and that it ſhail go to the 
eitate. 


C4. If feme obligee takes obligor, er one of the obligors, f9 baron, A. makes 
it is an extinguithment of the debt. 8 Rep. 136. SIR JoHN akg 


4 tion to B. 
NEEDHAM, |] to the uſe of 
C.—A.teale 


7 


it; A., B., and C. being at the time of ſealing it at one place; A. puts the obligation into the hands 
or C. and ſays this will ſerve; this is good deiivery ; and though C. afterwards marries A. yet the obli- 
tation remains, and is neither extinguithed nor ſuipended. Avtjudyed and atrrmed in error. Jenk. 221. 


vl. 75s 


[F. If me executrix of the obligee takes the dite N baron, this 
is not any releaſe in law, becauſe that the has the debt en auter *® Fol. 935. 
droit, and if this ſhall amount to a releate in law, it will amount gg 
to a devaſtauit, which is a tort, which the law will not ſuffer. 33 
8 Rep. 136. Sin JoHN NEEDHAM's CASE, cites Mich. 30 & 31 El. by the in- 
B. R. adjudged. | termarriage 


the debt Was 


not extinguiſhed but only ſuſpended, and the action was revived againft the executors of the huſband. 


Cro. E. 1 14. pl. 12. Le. Mich. 31 & 32 Eliz. B. R. Croſsman v. Read. M0. 256. pl. 368. 
5. C. adjudged. 320. pl. 448. S. C. accordingly. ———Co. Litt. 264. b. S. P. and in 
Marg. cites S. C. . P. admitted by Holt Ch. J. Ld. Raym. Rep. 520. Hill. 11 W. 3. for 
If it ſhould be an extinguiſhment it would be a wrong to creditors, and amount to a devaſtavit, which 
an act in law will not do, and cites S. C. of $ Rep. 136. a. And things ſhall be extinguithed between 
the parties which yet ſhall remain and have exiſtence as to ſtrangers ; as if a tenant for life grants a rent 
charge and then ſurrenders to the reverſioner, or if a man who has a rent in fue acknowledges a ature 
and then releaſes to the tertenant; the eſtate for life in the one caſe will continue as to tle grantee of the 
+ rent, and the rent in the other caſe as to the conuſee. Where 2 man is indebted and marries 
with the executrix, and the executrix dies, this is no deraſtavitz for the huikband has been charged; 
cited by Coke to have been adjudged. Gouldib. 187. in pl. 117. + 445 J 


[6. If A. and B. are bound in an obligation jointly and foverally te Hob. re. 
C. and C. makes D. the wife of A. his executrix, and dies, D. ad- Eg, Oy 
mmiſters, and after A. the baron of D. makes D. his executrix, and pi. 127 
dies, leaving /ufficient aſſets to pay the debt, and after D. dies, aud 3 
E. takes adminiſtration of the goods of C. the obligee unadminiſtered, . 
yet he cannot have any action upon the obligation againtt B. 8. C. ad- 
the other obligor, becauſe when the obligor made the executrix 46d. — 
of t] 2 - A + © 5 2 3 4 . . Ss | HA cit-d 

1C obligee his executrix, and left aſſets, the debt was immedt=. GG 


4 | Ge y as Adjucged, 


445 Ertinguilhment. 
Jo. 345 ately ſatisficd by way of retainer, and then by conſequence no new 
1 3. action may be had for this debt. Hob. Rep. between Ferrn 
AND GILDRIDGE, 14. adjudged. Intratur Hill. 11 Jac. B. 


Rot. 1990. ] 
b. 2 6. | — 1 —— nf , * 7 5 , 1 757 5 ö 
* I C7. If A. promiſes B. a fome, that if [he will marry him he will 
leave her worth lool. at his death, and after they intermarry, yet 


S. C. ad- 
zudged this does not diicharge the promiſe which is to be performed after 
againſt the this is ended. Hob. Rep. 279. between SMITH AND SrTATTORP. ] 


o:inon of 
Hobart. Brownl. 18, 19. S. C. held accordingly by three judges contra. Noy, 26. S. C. 
. 


Nys, that judgment was ready to be given for the plaintiff, but it was compounded in court. 


cited Ld, Raym. Rep. 521, 522. and agreed thereto z though otherwiſe in caſe of a bond, according 


to Noy's report of the ſame caſe. 


8. A. and B. ere indebted to C. by contract, and C. accepts a ſia- 
tute of A. and brought debt againſt B. It was ruled that the ac- 
ceptance of the ſtatute was an extinguiſhment of the debt. Litt. 
Rep. 17. Hill. 2 Car. C. B. cites the caſe of Baſſet v. Wood. 

9. If Ienfecf F. S. with à proviſo contained in the deed, that it 
Hall be lawful for me to renute the feoffment, and afterwards 1 levy 
a fine to F. S. of the ſame land, this is an extinguithment of the power 
of revocation; by Roll Ch. J. Sty. 389. Mich. 1653. Bird v. 
Chriſtopher. | 


(C) In what Caſes there ſhall be Extinguiſhment 


by Unity of Poſſeſſion. 
By Att of the Party. 


In ſuch LT. IF the tenant enferffs the bird and tuo there, this doth not ex- 


mw w_— * tinguiſh the /cignizry, for this ſhall be revived if the others 
tint for | ſurvive. 7 H. 6. 3.0 N f 
ever. Per 


Rolf. Br. Extinguiſhment, pl. 17. cites S. C. 


Br. Surren- [ 2. So if leſſee for life grants his ate to leſſer and two others, (ad- 
der Fl. 11+ mitting that it is not a ſurrender for a third part, as W1scoT's cast, 


—_— 2 Rep. 1s,) if the others ſurvive the leflor, the rent ſhall be revived, 
and therefore not extinguiſhed. 7 H. 6. 2. b.] „ 

1 79. C3. If he vue has common appendant purchaſes the land, out of 

: which it iſſues in fee, the common is extinct by it. 7 H. 6. 3. 


18 E. 3. 30. b. 24 E. 3.25. per WiLBy, dubitatur 20 E. 3. Ad- 


meaſurement, 8.) | 
Abet 


L 446 ] [q. Sec 5 Aſſ. 8. that the lord may bave common in his own 2 
appendant to certain land.] 
[5. If he, who has common in groſs, purchaſes the land out of 
which it iſſues, the common is extinct. 7 I. 6. 3.] 
[6. Shack common or mutual common, in regard that I have 
common in your ground that you ſhall have in my land, ſhall not 


be extinguiſhed by unity of poſſeſſion for the neceſſity of the public 


good to uſe without incloſure. P. 12 Ja. B. per Cur. THE 
BisHor OF LONDON's CASE. ] 
5 N 7. K 


of a 
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[1 
Blu. 


ting. 
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C7. If the manor of S. be within the purlieu US the chace if D. and S. C. cited 
TE 


after the king comes ie both, this unity of poſſeſſion of the chace and s: Ferh. 
.. 1 .- * » * .* ; -. 4 1 70 
manor ſhall not extinguith he /iverty of hunting in S. as a purlieu. = 


D. FEE 327» 3+] 


8. Unity of poſſeſſion of 7he land bo xuhich a way is appurtenaut * Ow. 121. 
by preſcription, and of the land over which the way Is, will ex- 8. 3 
- - 8 6 p DOrts it to 
tinguiſh the way; for the preſcription is gone, and the way is 4 5 0 
againſt common right. Hill. 4 Jac. B. R. between “ JoRDAN ed azaint 

. . . * eho | 
ND ATwoop, adjudged per three juſtices againſt two. Contra, '* 2 
f 1 H, | 
11 H. 7. 25. b. per Vavaſor.) 1 
way was 
not extingu:thede 


o. Unity of poſſeſſion of a mill and pool to auhich a evay is ap- + Br. Fx- 

pendant with the land over which the way is, will extinguiſh the Usui, 

= : ** 8 + + em. nh 

way. F 21 E. 3. 2. b. 21 Aſſ. pl. 1. adrinted 

ſance, 3. admitted; for there, upon partition between the daugh- S. C. and 
ters, the mill and way were alſigned to one, and this was as a new 22 1435» 
7 7 * | bf | * It ieems that 

ant. Contra, 20 E. 3. Admeaturement, 8. f 11 H. 4. 5.] an 

7 Wav, 

f If one has a way or common appendant in another's land, and purchaſes the ſame land, and after 
parts with the land, yet the way or cemmon is extinct for ever. Br. Extinguiſhment, pl. 11. cites 


it H. 4. 5. Fitzh. Extinguiſhment, pl. 4. cites 8. C. 


oY 
81 


[10. If a will has a way to a church, and one of the vill purchaſcs promnt=—, 
the land out of which, &c. and after aliens it, yet this unity does Fol. 930. 
not extinguith his way, becauſe it is a e of neceſſity. Hill. 4 Jac. — 
B. R. agreed in JORDAN AND ATWOOD'S CASE. ] 

[II. If the cem of London be, that where tæus tenements are ad- 
joining, and the one has a gutter running by the tenement of the 
other, that he cannot ſtap it, unity of polleihon doth not extinguith 
this cuſtom, but that it ſhall be revived after that they are ſevered ; 
for the cuſtom of London extends to all gutters which are in the land 
, another, and ſo the cuſtom 7 revived. 11 H. 7. 25. b. Hill. 

4 Jac. B. R. agreed in Jokban AND ATwoop's casx.] | | 

C12. If he who has White-acre ought to inclofe by preſcription again : fence 
Black-acre, unity of poſleſſion of both by purchaſe doth not ex- ns 


tint DEC2 uhe 


tinguith this preſcription, Paſch. 7 Jac. B. between INGRAM AND it is non 
BakrLET; per three juſtices againſt one.“ neceſiaty ; 


for at the 
beginning there were no fences. Per Doderidge J. Lat. 154, cites 11 H. 7. 25. and 4 Rep, Ter- 
tingbam's caſe; and 22 E. 2. Br. Extinguiſhment, and D. 295. 
. — 
9047] 


(13. If there hath been % d, time cut of mind, Sc. a watercourſe Jo. 145. 
5 1 8 1 
te run from a river ever a cleſe called the Hop-yard, 79 a watering- 3 A 
2 7 * 1 . ; E . . 
place for the watering of 7he cafe of the occupiers of a rectory, reid ye: 
end for other necefſarics ot the ſaid occupiers, and after there is an tet. Cur. 


unity of polſetlion in fee of the place from which, and of the hop- that the wa- 


ground over which, and of the rectory and watering-place to 3 
which, in king H. 8. and after by him ſevered again, this g watering- act — 
place ſhall be revived, becauſe it is a thing of neceſſity, and alſo the * 3 
watercourſe is natural. Mich. 2 Car. between SUREY plaintiff, and which uſed 
Picor and others defendants, adjudged upon demurrer.} WR its 


from ſuch a plade to ſuch a place, and ſo to the plaintiff's yard tg ſupply a pond with water for water- 


ing 


ans, WY . 


Tissot. 
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ing his cattle, is not extint by unity of poſſeſſion. 3 Bulſ. 339. Paſch. 2 Car. B. R. Sutry v. 
Becauſe it has exiftence notw! hRandirg the unity. Arg. Lat. 153. Cites 12 f. 7. 4, 
And it is a thing diſtinct from the land, and allo a tung ot neceſſity, as in 12 H. 7. the calc 


of a gutter. Arg. Late 153, 154+ 


14. A rent iſiuing out of ewe? in fee was e, to tenant by the 
curteſy in fee Mit ſhall not be taken as extinct, but the rent will 
go to his heirs, although he himſelf could not have it; Arg. 
Godb. 128. cites 5 E. 3. 

15. If he 20 has a rent-charge comes to the land 6y tort, and after 
renders it to him who right has, by this his rent is extinguiſhed ; 
| pov Br. \Extinguiltwent, pl. 22 cites 34 Aﬀl. * na — 


rent is ab Ibid. 

17. Unity of poſſeſſion of a manor, which is within the cinque 
forts, which comes to the king as eſcheat as parcel of the honour of H. 
and the #:72 grants it over, this is no extinguiſhment of the fran- 
chiſe; therefore it ſeems that this goes with the land, and not with 
the ſeignitr v, as in the caſe of Gloucctter-tce. Br. Extinguiſhment, 
pl. 9. cites 49 E. 3. 24. | 

18. 4. my by a prior againſt a parſon of a uch and counted 
by preſcr ptr; RN ; it is a good plea to ſay that A. B. 2 ar e of the ad 
. wow/on tempore H. 3. por gave the advgwſon to the pr e of the 
plaintiff in fee, 20 purchaſed i it i bold in þroper uſe, ſo that the par- 

ſonage was appropriated in ice, for the unity of poſſeſſion deter- 
mines the annuity. Br. Extinguiſhment, pl. 36. cites 2 H. 4. 19. 

19. Where lands : Fan abbot, charged with tithe, come to lay hands, 
and after return t the bands of the abbot, yet it ſhall be diſcharged of 
the tithes; per Thirn; and therefore it ſeems that he ſhall pay to 
the tit he 2gain. Br. Extinguifhment, pl. 12. cites 11 f. 4. 34, 35. 

20. An executor, 15 whom the 2 oftator was indebted, may pay Him- 
ſelf per Hill; but Brool favs, the law ſeems to be contra ; for if 
he admin:/lers as executor, the debt is determined, Br. Executor, pl. 59. 

cites 12 II. 4. 21. 
21. Profit e, 15 extinct by unity ; ; Arg. 3 Bulſt. 339. 
cites 14 H. 4. 7. 

22. In aſſiſe, if a man Wy iſed in fee grants a 3 ge in fee, and 
ve. the land in tail, and the terant in tail aliens to the grantee in 
ze, and he aliens to anther, and the tenant in tail has iſſue and dies, 

and the iffue brings formedon and recovers, and the grantee di iflrains, 
and the iſſue ſays that he purchaſed the ſame land, and fo extin- 
guithed his rent, the grantee ſhall ſhew how ter this the iſſue 
brought formedon and recovered, this ſhall not aid him to revive 
the rent. Br. Extinguiſhment, pl. 18. cites 19 H. 6. 45. 
23. If a man has warren in other land, and after purchaſes the 
| land, the warren is not extinct; for it is not like to a rent or com- 
mon. Br. Extinguiſhment, pl. 5. cites 35 H. 6. 56. 

24. In debt the abbot of D. granted to W. S. a corody, viz. ſo much 
of bread, and to of the reſidue, &c. for term of his lie, faciend 
talia fervie prout J. N. & alii nſitat” fuer” facere, and after the 


rantce let the cor:dy again to an abbot for ten years, rendering 3. per 


ann. and he brought gebl * the 31. and the abbot ſaid that the gra: 2 
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& not do the fer vice, and the grantee ſaid that he 1s not __ a, for Fa 

the leafe the * corody ws ſuſpended ; and per C. ateſby, the /erwvices orghl 

to be done, for it 1s nt ſul, mended . oy the ſecond lea; 7 as it is 777 caſe of” 

land leaſed by the tenant t9 the Jen; for {here he cannst diſtrain; but 

1 this. caſe the ſervices are to be done by his pei Jon, by reaſon of the prank 

of the cot dy, therefore he ſhall do the ſervice s, as well dur: ny 2 the 

leaſe for years as before, {or it is in effect a grant upon condition 

and therefore, if he does not do the {crvices, he ih: 1 loſc ths thin; 

granted; contra of a ſeigniory in land, for there he may diſtrain, 
but here he has no other remedy for the nonfeafance, but to retain 

for the condition. Br. E tinguithment, * 34. cite a. 

25. A man leaſed land fir years the Ie leaſes part of the term ta 
the Jen, ; rendering rent, if he aft * feet "Ve 1 ts 7s firft 4e. Hr, the 
rent reſerved upon the ſecond leaſe is determined. Br. Extincuith- 

ment, e 20 E. 4. 12. per Brian. | 
= 5. 0 if a man /eafcs nd: to one for years, rendering rent, 
the /c//2r grants the rent 16 W. S. and after the te nant for years ſur 
renders, the rent is not extinct. Ibid. 

27. And if a man e- eg me upon condition to render to him 10l. 

{ich a day, and after I leaſe it to him fer tears, rendering certain rent, 

and at -the day 1 de nit pay the 101. now he ſhall retain the land, 

and the rent reſerved by me upon th Icafe is determined and 

extin 1 Br. Extinguithment, in pl. 24. cites 20 . 4. 18. 

If a man makes me his flexward g Ty: his manar, with a fie of 5 l. 

Fray aun. and a robe, and after I grant all this to an ab! bs for Jearsy 
rendering rent; if the grantee dies nit held the courts, he th ill not 
have the rent reſerved, quod Curia concellit, * Br. Extinguiſh- 
ment, pl. 34. cites 20 E. 4. 12. per Cateſby. 

29. If three cabarceners are ſeiſed of a manor in fee, h which a 8 
[ret or law day 1s appendant, and the king purchaſes 7x03 parts of the e 
ſame manor z the appurtenances, yet t the court leet by ſuch pur- durere as to 
chaſe-is not extinct, but remains {till appendant to the third part yan 5 989k, 
of the ſame manor; and this was the opinion of the juſtices of the king 
C. B. Bendl. 20. pl. 30. Hill. 28 H. 8. Anon. cites 33 H. 6. holds the 
fol. 9. & ig E. 4. fol. 5. Trin. 6 E. 3. Fitzh. Quare Impedit, 40. _— 


» 
r 


02 


the third 
Irin. 28 H. 8. Dier, fol. 30. p- 209. coparcener, 
_ the has 
not all the leet in her by reaſon of the alienation aforsſaid made by her two ſiſters, cites Hill, 28 H. 8 
30. Tythes are not extinguiſhed by unity of poſſeſſion. Cro. 0 5 8. . 
E. 216 2 13. Hill. 33 Eliz. B. R. W. ickham (Bp. of Lincoln) 7c. 
E x 
v. Cooper. v. Miller. 


31. A farmer of the king of a 1 meſſuage makes a conduit 
to convey the water to his houſe, which he carries acroſs the land 
of a copyholder of the manor; after the king grants the capital 
metſuage to A. with the appurtenances, and the copyhold was 

gr. anted to another perſon. The farmer, to amend the pipe, breaks 
the land of the copyholder; adjudged juſtifiable, becauſe terra 
tranſit cum onere, Mo. 044. pl. 889. Trin. 43 . Ky 
Guy v. Brown, 


Vol. hh K k 5 | 32. Commun 
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By the eo- 32. Common is deſtroyed by unity of poſſeſſion. Arg. Poph. 166. 


2 cites as to the common. 4 Rep. Perringham's calc. Goldſb. 3s 
the lars, pl. 6. Abbot of W eſtminſter's cate. 
the ancient | 
common is extinct, and if by a new grant he grants common with it, it is a new and not the ancient 
common. Cro. E. 794. pl. 40. Mich. 43 Elz. C. B. Worledge v. Kingſwell 

Commoner by preſcription takes a leaſe of the land out of which, &c, for twenty years, this does 
not deſtroy the preſcription, becauſe the ſuſpenfion is on; to the poſſeſlion and not to the right, and the 
inheritanee of the common ſtill continues. Co. Litt. 114. 5» common appendant, and liberty 
to convey water, to avoid nuilances, and ſuch things of neceſſity, no unity can extinguiſh, and my 
Paſs as appendant & quaſi incidents to their pr incipal. Mo, 644. pi. $59. Trin. 43 lz. B. K. 
caſe of Guy v. Brown. _——— Common appendant is extinct by unity, per Crew Ch. J. 3 Bulit. BY 
in cafe of Sury v. Pigot, cites 4 Rep. 38. Terringham's caſe, | 


bd 


[ 449 1 33. Things zwhich have their original cut 2 land, and not otherawiſ: N 
aud are due in Fagpedt | F the land 2rly, an are part of the profits of 
the land, are always extinguiſhed by unity of poſſeſſion, if a man 
has an dome! eflate in bath; as are ſeigniory, rent-charges, com- 
mons, ways, &c. But things not 1 out of lands as part of 
the profits, but being d lere otherwiſe, and due in another reſbect, 
though they I taken and had within con lands, are not ex- 
tinguiſhed | unity of poſlſeſnion, as. warrens, franchiſes, waife, 
ſtray, WCC, 10 et, &c. and things which are part of the profits of 
the land, and payable by ſuch perſon only who has the land, yet 
if they commence upon any pertonal reſpect, and not in reſpect of 
the land, and ſo the perion is only charged, and not the land, 
are not extinguiſhed by unity of poſſeſſion, as annuities, tythes, 
proxies, &c. Dav. 5, 6. Trin. 2 Jac. in Scacc. in the caſe of 


| Proxies. 
Per Crew 34. Tucleſure is deſtr oyed by unity of poſſeſſion, becauſe it is not 
* natural as a water-courſe is; per W. nitlock J. Poph. 170. Paſch. 
toe prefer? "a 2 Car. B. R. in Caſe of Sury V. Piz LOL, | 
on was 


gone, cites 3 Jace Day v. Drake. It is extinguiſhed and not to be revived. Arg. 3 Bulſt. 339. 
in cate of Sury v. Pigot, cies 39 . Harrngton's caſe. ID. 23. b. pl. 19. but no judgment. 
Adjudged Vent. 97. Bolus v. Henſtock. Ray m. 102. Bolus v. Henſtock, S. C. but no 
z4:6gment. A fence is, per Doderidge J. Lat. 154,—4A:g. 3 Buift, 339. cites 36 Eliz. B. R. 
Herncea v. Crouch. | | 


35. Things which have ns exiſtence during the unity are extinguiſhed 
44 the unity. See Lat. 153. Trin. Car. in cate of Sury v. 
wot, | 
Noy, 84. in 36. A. has a flream of water, which runs through a leaden pipe ; 
caſe or Sury if B. purchaſe the land where the pipe is, and cuts and deſtroys 


v. Pigot 0 . 2 . 3 
cies ir it, the water-courſe is extinct, becauſe by this he declares his in- 


Lady tent and purpoſe, that he will not enjoy them together. Per 

—_ 5 Doderidge. Palm. 446; Mich. 2 Car. B. R. in caſe of Sury v. 
Pigot. 

Nox, 84. 37. If a man has a mill, and a water-courſe to it over his land, 

1 = and /ells the land, the water ſhall not be {topped, being matter 


of neceſlity, and not like the caſe of a way, therefore not to 
be extinct by unity, becauſe of neceity, and the ſame hath a con- 
tinual running; per Doderidge J. 3 Pullt. 340. Paſch. 2 Car. 
B. R. in caſc of Sury v. Pigot. 


38. There 
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38. There is a difference between a way, and a common, and a 
muter-courſe the two firſt begin by private right, by preſcription 
by aſſent, and may be extinct by unity, becauſe the greater benefit 
ſhall drown the leſs; but a water-courle begins only ex jure na- 


turæ, having taken this courſe naturally, and cannot be averted. 


Per Whitlock J. 3 Bulſt. 340. Paſch. 2 Car. B. R. in caſe of 


Sury v. Piggot. TX 

39. Way is extinct by unity. Arg. 3 Bullt. 339. cites 
11 H. 4. 5.—and not to be revived. Ibid. cites Hill. 4 Jac, 
B. R. Jordan v. Atwood. —Cited D. 295. Marg. pl. 19.— Pri- 
rate ways are extinct by unity, but not ways * of mecefſity, as to 
the church or market. Per Doderidge J. and ſays that Popham's 
opinion was ſo. 3 Bulſt. 340. Paſch. 2 Car. B. R. in caſe of 
Sury v. Piggot. 1 


dee, there being no other way. Cro. J. 170. Clerk v. Cogg. 


106.8 1 
Ya * ted. 
. * . E * — a : z»* 2 

ceſity. Per Doderidge J. Noy, 84. in caſe of Surry v. Piggot. 


42. Warren is not extinguiſhed by unity of poſſeſſion, becauſe a 
man may have warren in his own foil. Per Whitlock J. Poph. 170. 
Paſch. 2 Car. B. R. - And becauſe warren and tythes are things 
c:{lateral to the land. Per Crew Ch. J. Ibid. 172. 


2 Sid, 39. 111, S. 
A croſs way of eaſe js extinguiihed by unity. But not if it ba a croſs way of re- 


Pecauſe it 
has no ex- 
iſtence dur- 
ing the uni- 
ty, and there. 
tore is gone. 
Arg. Lat. 
153.— 


* Or to 


land of ven- 
P. Packer 


[ 450 ] 
Becauſe if 
he nas ex- 
ift-nce not- 
withitand- 
ing the uni- 
ty. Arg. 


Lat. 153. cites 35 H. 6. 55, 56. 11 H. 7. 253. D. 326. b. pl. 3. 


41. There were two houſes, and the one preſcribed that the 
other ſhould mend the gutter, and afterwards they come to the 
hands of one man, and then he aliens one of them. This unit 
ſhall deſtroy the mending of the gutter, Arg, Poph. 166. cites 
11 H. 26, —lt was argued on the other ſide, that this was by 
the cuſtom of London. Ibid, —Per Whitlock J. the gutter was not 
extinguiſhed only by the unity of poſſeſſion, but there allo appeareth 
in the caſe that the pipes ere deſtroyed, whereby it could not be 
revived, Ibid. 179. Per Doderidge J. a reafon is given in 
the caſe of 11 H. 7. 25. why a gutter is not extinguiſhed by 
unity of poſſeſſion. 2dly, Becauſe it is a matter of necellity. 
Ibid. 172, 173. 1 | 


Cafe for 
ſtopping a 
gutter 
through 
Which wa- 
ter deſcende 
ed to, &c. 
The decla- 
ration was, 
that he was 
poſſeſſed of 
a houſe and 
yard, and 


that he and 


all, &c. 
It was ex 


| | | cepted to, da- 
cauſe he lays himſelf but in poſſeſſion of, &c. and alleges not a ſeifin in fee (as he ought to do) in the 


verſon in whom he preſcribes. But he granted it would have been good if he had laid a poſſeſſion of 


the gutter ; but this he does not neither, ſo that it comes within neither of the rules; judgment was 
e © 3 - - o » : bd , * * . 
t yea till moved of the other tide. 2 Show. 81. pl. 66. Mich. 31 Car. 2. B. R. Pepyn v. Buſtin. 


42. A. had three parcels of land, and there was a private way cut 
ef the firſt parcel to the ſecond, and out of the two firſt parcels 40 the 
third parcel. F. S. purchaſed all thoſe parcels, and then alicned the 
two firſt to J. N. The jury found that 7here wr no other Way 70 
came at the land not aliened, but through the other two parcels, This 
way being abſolutely neceſſary, it was adjudged per tot. Cur. that 
the way continues, and is not deſtroyed by the unity. 2 Sid. 39. 
and 111. Mich. 1658. B. R. Packer v. Wellitead, 5 

43. IV here an unity of poſſeſſion extin guithes a preſcriptive right, 
it is requiſite that the party have ar gſtate in the lands a qua, and in 

x2 the 


Ertinguichment. 


the lands in qua, aqua in dur, ion, quality, and all hs circum— 
fances of right. Carth. 241. Paſch. 4 W. & M. in B. R. The 
King v. the Inhabitants of Hermitage. 

44. It was admitted, that where any matter of ieee or charge 
is claimed upon men's eſtates, as rents, commons, &c. ſuch are 
always extinguiſhed by unity of poſleſſion, and never revived, 
4 Mod. 364. Mich, 6 W. & M. in B. R. in caſe of Peers v. 
Lucy. | 


(D) Cuſtoms. 
[ Extinguiſhed by Un of Poſefon. } 


Py unity [I. JF a cuſtom be annexed ts the ſcignizry, there unity of poſ— 


ot poſſeſſion : 
all wee ſeſſion of the Tenancy and ſcigniary does not extinguith the 


Id vices cuſtom. 14 H. 4. 8.) 

anne cd to | 

ſzigaiory or to the lord are extinct, as heriot cuſtom, ancient demeſne, fine for alienation or cuſtom ts 

be Ledle to the lord, or to collect his rents and the like. But contra of cuſtom running with the land, a: 
gawel-kind, Borough-Engliſh [ pl. 6. infra], dowment of the whole land, and the like; for this runs with 

the land, and in this cafe unity of poſſeſſion in the lord and t-oftment by him after ſhall not change the 

cuſtom ; for this runs to a number and threughout the whole “ country or manor, and not to the Id. as 


A angle perſon, as in the other caſes before. Br. Avowry, pl. 46. cites 14 H. 4. 2. Br. Ex- 
tinzuiſhment, pl. 14. cites Br. Cuſtoms, pl. 19. Cites S. C, —— —Fitzh. Extinguiſhment, pl. 14. 
cites S. C. S. P. in the caſe of the king as to gaveikind and the like, which runs 


with the land, or in cale of Glouceſter fee, or where the cuſtom is, that he that is ſeiſed of a 
tenement in O., for 40 weeks ſhall not be guſted but by the king's writ, although he has no title, 
that if the King becomes ſelſed of the land, yet it does not extinguiſh the cuſtom ; but where the 
ſeiſin of the king is reverſed by judgment in parliament, ſo that his ſeiſin is defeated, there if the 
cuſtom was gone before and the land at the common law, yet now the cuſtom is revived by this repeal, 
and fo : was adjudged. Br. Extinguithment, pl. 16. cites 21 E. 3. 46. Br. Error, pl. 65. 
cites S. C. | SE 
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Br. Avowy, [Z. If a cuſtom be Hat every tenant of an honour fhall pay a fine 


4x ere of alienation, if the Erd purch aſes a tenancy, or has it by deſcent or 


Fitzh. Ex- efcheat, and after aliens it again, yet the cuſtom is deſtroyed in this 
tnguitn- bythe unity of poſſeſſion. 14 II. 4. 3. adjudged. ] 


ment,pi.12. 
Cites S. Co : 
[3- And re, that this cuſtom 1 particular, for though it 
trenches to divers tenants, yet "of the part oi the lord but to one. 
14 II. He 7. 1 
Ca. But if a cuſt;m be general throughout the county, there unity 
of poſſeſſion of the ler doth not extinguith the cuſtom, though it 
be annexed to the ſeigniory, 14 H. 4 7] 
. Cul. [5. But if a cuſtom be annexed to the tenaricy, the unity of poſ- 
2 ſeſſion of the tenancy and feigniory docs not catinguifh the cuſ- 
14 H. 4. 8.) 


Avowry, pl. 
: 46. cites S. Gy — 


. Extinguliliment, pl. 12 cites 8. Co 


Er. Cuſ- C6. As if the lord purchaſes land in gavelkind or Borough-E ngli iſh of 


tom, pl. 19. 
Nas * 25 the tenaut, this dotli not extinguith N. cuſtom, becauſe it is an- 


Br. nexed to the tenancy. 14 H. 4. 8. 11 II. 7. 25. b.) 


AvoONTty, pl. 
46. Cites 8. C,mmm—mFitzh. Extinguilument, pl, 14. Cites 3. Co 


13} 
he 


ge 

ire 

ed. 
V. 
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[7. If A. 2 in fee of a Sou which has certain lights by Pre- 
ſcriſſion, and B. has anther Poti fe next adjoming 1% it, Sd B. tor- 
tioufly eretts a flruflure upon hs franttenement, which over-hangs 
the houle of A. and thereby ſtops his lights, ad after B. purchaſes 
in fee the by uſe of A. and after grants or leaſes over to C. the houſe 
which was the hue of A. C. has not any remedy to abate this 


nuiſance z for by the unity of poilcfhon the preſcription jor the 


lights was extinguiihed, ſo that C. ought to take it in ſuch plight 
as it was at the time of the grant“ made to him; for the unity 


purges the tort, both being in the ſame hand, who might do with 


it eat his pleature. Per Cur. Hobart's Rep. 175. between RoBiNs 


AND DAKNES.] 

8. S/ it is if B. after pulls down his houſe, and rebuilds it in the 
ſame manner as it 4vas 525 e, fo that he doth not make it to over- 
hang more than 1t did over-hang at the time of the grant made to 
C. Hob. Rep. 175. agreed per Cur.] 

[9. But if he makes it bo cver-hang mire than before, action hes 
for C. to remedy it, for it is a new r. Hob. Rep. 175. in the 
ſaid caſe of RouiNxSs AND BAK N Es. J | | 

[10.. If A. ſeiſed of a houſe in fee, in which he has 1 by pre- 
fer iþt: on, and after purch 1es anther 610 1/1 fee. next adljoiniug, and 
after grants or ae the houſe which has the lights to C. the pre- 
ſcription 1s revived, for this is but an e fement running + with the 
houte, and therefore not extinct by the unity. Hob. Rep. 175. 


dubitatur.) 


451 


Hob. 131. 

pl. 173. Hills 
I3 ſac. S. C. 
accordingly. 


* Fol. 927. 


Hob. 131. 

pl. 173. Hill. 
7 Jac. S. C. 
accordingly. 


Hob. 137. 
pl. 173. Hill, 
17 Jac. S. C. 
accordingly. 
Hob. 131. 
pl. 173. Hill. 
17 Jac. S. C. 
accordingly , 
—-—]bid, 
Hobart Ch. 
J. ſays, 
note, there 
1s 2 great 


difference between intereſts and profits, as rents, commons, &c. and bare ente, ſuch as are lights, 


air, gutters, ſtillicidia, and the like; for tho 
foredone, becaule a man cannot be taid to wrong himt 
(itil in being) do.revive, becauſe they. are of 
ing equally (rebus ſtantibus in the ſamne uſe 


ugh while 2008 are in one hand they may be ſtopped or 
„ yet if they be divided, things of that nature 
t no ils ul e of themſelves in one hand than in divers, be- 
and occupation} neceſſary for the teveral houſes to which 


they be:ong ; but clearly, if even ſuch things be foredone or altered while they are in one hand, and ſo 
being the houles be again diviced, they cannot be reit ned by law, but muſt be taken as they were at the 


time ot the COnNVvey ances 


11. Two have tenements adjyining, and the one-has a gutter in the 
ether's land, and after the. ene purchaſes bath, and after he aliens the 
one to one, and the other to anther, the gutter is revived, notwith- 
ſtanding the unity, &c. by reaſon that it is very neceſſary; contra 
if he, wie had bath, had broke the glitter. Br. Extinguiſhment, 


pl. 60. 


(E) AQs in Law. 


LI. IF lands deſcend t9 tas eoparceners, out of 2 wwhich- one has a 
rent-charge iiſuing, this does not extinguith the rent, 


but only ſuſpends it; "a after partition it ſhall be revived. 
1 3.4 


104521 


Br. Extin- 
guiſhment, 
pl. 17. cites 
8. C.— 
For it is the 
joint act 


of both parties. S. P. Arg. Hetl. 71. 


2, 85 it is if lands deſcend to two coparceners, whereof one 
has the feignizry, this does not extinguiſh the ſeigniory. 7 H. 6. 4-] 
revive fer the . Br, Extinguiſhment, pl. 17. cites Ss. C. And if in ſuch caſe the father 

| K | 


* 3 


And after 
partition the 
rent ſhall 


has 


4.52 | 
has one acre within the ſcigniory of that daughter, and another acre not within it, and the two daughters ; 


encer and make partition, and this laſt acre is allotted to the other ſiſter who has not the rent or ſeig- 
niory, there the rent or ſeigniory is revived in toto. Ibid. pl. 25. cites 9 Aſſ. 22. 
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(3. If the meſne takes tek tenant t * this does not extinguiſh 
the meſnalty, but only ſuſpend. 7 H. 6. 3. b.] 

Cg. But if the meſne and tenant intermarry, and have Hue, and 
the meſualty and tenancy Ge /cend to 14 de i ue, this extinguiſhes the 
meſnalty, and ſhall not be revived after, though the iſſue dies with- 
out ue, by which the meſnalty ought to go to the heirs of th 
part of the father, and te enancy to the heirs of the part of the 
mother, for this was not intended at the time of the conjunction 
of the eſtates. 7 H. 6. 3. b. dubitatur.] 

5. Lord and * ant, the tenant leaſed fer life, ee cer 101 
ee, and he in remainder dies without heir, there the remainder is 
fallen, and the feignizry 15 extinct immediately, and the lord ſhall 
not after have any ſervices of the tenant for lite, who was his 
tenant before ; quod nota z and ſo ſee that he in remainder is 
tenant, though he is only tenant to the avowry, which fee plainly 
in 5HKRIVENER'S CASE, 15 E. 4. 13. Br. Extinguiſhment, 3 
cnc. H. 6. 1. 

6. if executor , who has a leaſe for years by his teſtator, prerchaſes 
the awed, the leaſe is clearly extinguiſhed, Br. Surrender, 
pl. 52. cites 4 . . 

7. Quale j jus, where a man reer a fee-farm, &c. of an abbot, 
VIZ. certain land, rendering to the abbot and to his ſucceſſors 20 l. per 
annum, there, it all the monks die, the rent is extinct, notwithſtanding 
others are newly created there; per 5 and Paſton. Br. Ex- 
1 pl. 35. cites 20 H. 6. 

In anmily, the Plain F made "oF Fo. all bis pred. ceffors Were 
ſet - of an annuity by the hands of ene A. parſon of the arc of D. 
a al! bis predeceſſors, time cut of mind, &c. till ſuch a year, &c. and 
Ver the annuily arrear . he brought this action. The defer: dans ſaid, 
that the parſonage is, and has been, appropriate to the pricry of B. be- 
fore time of memsry, which is the abbey of Caen in Nor mandy, and that 
Z. 3. ſeiſed their 792 fer war, and the land of all priors aliens, 
sohich continued till ting H. 5. ard anno 2 H. 5. all theſe. were given 

to the king and his heirs, and king E. 4. granted this par; nage to the 
dau of K. Stephens, and to his ſucceſſors, dif -harged as it was in his 


baude, and the other demurred ; and if the partonage be diſcharged 


or not, 15 the queition ; 3 or if the annuity be extinf by reaſen of "the 
ahprepi riation ? and it ſeems in a mannor by all, quad non, but whether 
it was gone by the poſſeſhon of the king, and by the act of par- 
lament which gave the poſſeſſion to the king in fee, or be revived 
by the gift to the dean in fee or not, &c. and by the belt opinion 
it is not "determined, but ſuſpended during the poſſeſſion of the king, and 
is mw revived ; for the perſon of the parſon was charged by reaſon of 
the parſonage, and not the land, and though the king cannot be a 
parſon, yet it 15 only a ſuſpenſion, and when there is a new parſon 
made, this is revived ; but per Vavaſor, the gift of the land by act 
of parliament diſcharges the annuity, becauſe every one is party 
to the act, but no other ſaid ſo; and as it ſcems this cannot be, 
23 | | becauſe 
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becauſe the parſon was charged, and not the land; and where a 
parſon has annuity of the vicar, and he enters into the vicarage, 
this is no bar in writ of annuity, [and cites] 10 H. 5. for the 
parſon is charged, and not the toil, and fo no ſuſpenſion; and 
per Frowike J. the writ of annuity lies well, and the annuity 
is not determined; quære. Br. Extinguiſhment, pl. 22. cites 


Tore 


21H 4 

9. And per Butler, if a parſen grants an annuity, and reſigns, 
and after the patron and oriinary confirms it, this is not good; for 
it was determined before by the reſignation. Ibid. 

10. Aud per Butler, if a man had had common in this land, yet 
now they may ute their common again, notwithſtanding the act 
of parliament; 'qQuire in manus regis; for, per Kingſmill, they 
are not out of poſſeſhon by oilice, which entitles the king to the 
land. Ibid. | 


5. If land, out of which rent is granted, be recovered by eigne title, 


his | 
N all the rent is extinct ; but if a d% e for the ſame rent be limited 
ly on other land, and that Jan be evicted, yet all the rent remains. 
3. 7 Rep. 24. b. cites the opinion of Finchden, in 41 E. 3. 15. and 
4 alhrmed it for good law in Bur's casE. Trin. 42 Eliz. C. B. 


12, Note, this difference was taken by Saunders, viz. that if a 
li ſſce for years as executor pur. baſes the reverſion, this ſhall extinguiſh 


T 
2 8 . . os - 

the term, becauſe it is his own act; but if one that hath a reverſcon 

* be made executor, and hath a term that avay, that-fhall net be an ex- 


os 3 . . * 7 * 8 M 
tin guiſhment, becaufe the term and the FeVer/101 are conjoined by act in 


er | : 9 „ 
18 law, Freem. Rep. 289. pl. 338. Hill. 1676. Anon. 

2 

n (F) What Thing ſhall be exztin& by a Feoffment, C 4541 
1 | or other Act of the Party. 

LC 55 5 

— [r. IF the lord enfesffs the tenant f the land ſince quia emptores, (ad- 

7 mitting that he may, but quzre how he can, the tenant 


, being in poſlellion,) this etinguiſbes the ſeignicty. 3 H. 6. 43. b ad- 
mitted, 17 E. 3. 32. 22 E. 3. 18. b. Curia. 39 E. 3. 20. b.] . 
2. If the lord of a manor, 1/9 has common de jure in his wwaſies, * Br. Com- 
aliens the waſtes, this extinguiſhes his common, 18 E. 3. 44. Pon, ple 
* 18 Aſſ. pl. 4.) 5 | ä ang 
[2. If a man makes fooffment of land, in awhich he has a common ap- 
pendant, this extinguiſhes the common for ever. M. 9 J. B. R. 
per Cur. between CAT EY AND WILKIN SON. 
UA. If A. poſſeſel of a term for years deviſes it to his wife for 
18 years, and after to B. his eldef? fon jr life, and after to the eldeſt 
i Que male of B. for life, and dies, and after the 18 years B. enters, 
and is poſſeſſed, and after C. his eldeſt iſſue male is born, and after 
B. makes ferff ment in fee of the land, and dier, this thall not deſtroy 
the eſtate of C. he being born before the feoffment, 8 May 1638. 
14 of king Charles, upon a reference out of Chancery to juitice 
Jones, Crook, and Berkley, between Corrox axD HeaTH. By 
the ſaid juſtices reſolved, and ſo certiſied accordingly z and it was 


K k 4 | then 


*% ons ww 


— 


OE 
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then ſaid that the opinion of the Ld. Keeper was accordingly, 
See 8 Rep. 96. b.) 

5. An abbot, having occalion to go beyond ſea, made J. S. hi; 
procurater to preſert to ſuch beneſices as became void in his ab- 
ſence. J. S. preſented, in the abbot's name, to one of his own benefices 
or advowſons. It was held, that the right of his own advowton 
did not paſs ; but bg it is an uſurpation of the abbot to that 
church; Arg. Godb. 319. cites 17 E. 3. 60. 

6. Lord meſie and Fo nant, the tenant Felde by 3d. of the meſne, and 
he wer the lord by a penny, and the meſne > [fog 2 r -, and 
the m eſcheats fo the lord; by this the ſeigniory is extinct in 
the met aalty, a; id the meſnalty is now all the ſoienic ry which the 
kerd Hir; and the refore now he who was lord ſhall have 3d. where 
he ſhould” hare but a penny before. Br. Extinguiſhment, pl. 39. 
| wi 20 Aſſ. 29. 

If conufor enferffs the canuſse after execution, this extingu _ 8 
Us execution, not ichſtanding that the feoſfment be uon con ditis 
and the condition 18 brelen, a od the con re-cnters. Br. F ol. 
ment de Terres, p!. 6. cites 46 E. 3. 

8. Where the lord releaſes part of Jie ſerwices, vet the reſt re · 
mains, ſo that a man cannot lead hors de fon fee. Br. Avowr 7 
pl. 46. eites 14 H. 4. 2. 

If rd, meſue and tenant are, and the lord releaſes to the tenant 
ell his right, by - this the 7 is exlinct; for the 8 8 has not the 
meſnalty but in reſpef? of the charge over, that if the charge over be 
determined, there 13 no more ca auſe to have ſervice of che tenant 
Paravaile. Br. E xtinguiſhment, pl. 38. cites 8 H. 6. 24. 

10. But per Librum Little, 3 in releaſes, if there was a ſurplus of 
ſervice, the mcine ſhall have it, n otwithſtanding the relcaſe as a 
rent-ſeck. . Ibid 

11. So by 7 AM. 78 2. it the tenant enſesffs the lord, the meſnalty 
15 bee. Ibid. 

12. Note, the king may exting: 32 a carady by a grant or releaſe 70 
an ablot. Br. Extingui ſhment, pl. 42. cites 5 J. 12. 

13. But he cannot extinguiſh tenure, by reaſon of liis preroga- 
tive; for the laud cugbt ts be held of foinebsdy. Ibid. 

14. Per Hufley, it the baren has a term by his eine, and makes a 
feifment in fee upon condition, and re-enters for the condition broken, 
and the Er enters, and the baron dies, the feme ſhall not have the 
term; for the baron had power to forfeit it. Br. Extinguith- 
ment, 59. cites 11 H. 7. 25. 

15. As if the herd grants the feignis y to the 72 ifor of 5 tenant, 
and the tenant re-enters, yet the ſciguiory is ext met. Ibid. 

16. If a man /eafes to ane for 10 years, and after leaſes the ſame 
land to anither for 20 years, and the jirft leſſee purchaſes the reverſion 
in fee, yet the firſt leaſe is not extinguiſhed, becauſe the ſecond 
leaſe, which is for twenty years, is meſie between the firſt leaſe 
and the fee-fimple, which is an impediment of the extinguiſhent. 
Br. Extinguiſhment, pl. 54. per Hales. 


5 A releaſe of all the right to the land does not extinguiſh 


2 for they are not iſſuing out of the land. Cro. E. 216. pl. 13. 
ill. 33 Eliz. B. R. W ickham Bp. of Lincoln v. Cooper. 


18. Le ment. 


© 


=== eo} to =. 


- 
— 
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7, 8 18. Ferffment by leſſee is an extinguiſhment of his term; per 
Poph. Cro. E. 322. pl. 10. Paſch. 36 Eliz. B. R. incaſe of Read 
515 and Morpeth v. Errington, alias Mitford v. Fenwick. 
b- | 109. It one executes authority in any land given by another, he Soof ſale 
; 5 8 EY . ' R of land 
2 docs not extinguiſh bs gwn iuteręſt in it, as if leſſee for years makes and by 
| ; | 8 a 580 4 TP executor, 
on | Iivery as attorney of the leſſor. Mo. 605. pl. 835. Hill. 42 Eliz. arg. Godb. 
lat B. R. Diggs's cate. So of land told by commuſieners of bankrupts, 319.—80 
here one has right. Godb. Arg. 312. e 
8 : makes teoff- 
1d ment by force of the wilt, he aſſets nothing of his own right but only as executor. Arg. Godb. 307. 
nd — E xecutor Cannot make feottment, but ought to make a ſale, and the vendee, viz. the bargainee, 
is in without livery; but it he makes livery in his own name, then he gives away his own right. Arg. 
1 Godb, 314. Eres 10 E. 3. 7. a IF attorney gives livery in the name of his maiter, he gives 
he nothing of his own right, but if in his own name, it is otherwiſe. Arg. Godb. 314. cites 49 E. 3. 17. a. 
re ö 8 
2 20. If the tenant deviſes that the lord ſpall fell the land, and the lord 
= ſells the land, yet the /ergnory remains. Co. Litt. 52. a. | 
es f 21. ? 2 fee for {fe makes ſeoffment, and a letter of attorney 4 leffar 
Nig : 1% make livery, who does ſo, yet he ſhall enter for the jorjeiture. 
+ ig Z . ” 6 * * 8 — — wr " 
we But had it been 4% e for years that had made tuch feoitment, it 
ſhould bind the lefior; for leflor cannot make livery as attorney 
re- to leſſee for years, becauſe he had no freehold of which to make 
rYs livery but that was in the leſſor. Co. Litt. 52. a. 
22, Upon the ſtatute 13 Eliz. 4. which makes landes of recervers 
ant liable for their debts, if the tins ſells, the right of the accomptant 
L» . 3 - » ad” y - 
= paſſeth, but not the King's right. Arg. Godb. 319. in pl. 417. 
be Paſch. 21 Jac. in the Lxchequer, 
and a 


(F. 2) Avoided or prevented. By what Act. (C456 


I. 1 HE grantee of a rent-charge purchaſed parcel of the land, and 
c 


. , . p . 7 * p » 
he grantor granted him that, notwith/tanding this he might 


> 79  diftrain in the reſt of the land, and that the grant ihall ſtand in force, 

and Finch. held that it was good, by which the other ſaid that he 
ga- did not charge by the deed. Br. Charge, pl. 48. cites 46 E. 3. 32. 

2. A. makes a /eaſe for years to J. 8. rendering rent, and then N 

TY: grants the reverſion. for 40 years to B. and C. which he afterwards ot 
bong conveyed to them and their heirs by bargain and ſale, and covenanted Farmer. 
the to levy a fine accordingly, 4% make them tenants te the precipe, to OS 2 
ih- ſuſter a common recovery 7% anther uſe ; the bargain, fine, and bo 

recovery, were all executed, and it was adjudged that they mad 
ant, all but one conveyance, and that the reverſion was not deſtroyed, 

and by conſ-quence the rent n:t extinguiſhed ; for though the bar- 
e gainor might intend to deſtroy the reverſion, by making this grant 5 
fron | to them and their heirs, yet the bargainees could never have ſuch 
ond mntention, and though they were now ſeiſed to another ule, yet by 
eaſt the //atute of uſes their former right is ſaved, which they had to 
ent. their proper uſe; and their intention being ouly to make a tenant 

to the priecipe, the ſtatute ſhall be ſo conſtrued, that the intent of the 
uilh parties ſhall fland. Arg. 2 Mod. 234. in caſe of Addiſon v. Sir 


13. 2 John 


ment 


Ertinguiſhment. 

John Otway, cites 2 Roll. Rep. 245. Mich. 20 Jac. B. R. Far- 
rowes v. Farmer. | 
3. A. conveyed lands to B. in fee, with a covenant to make furthe: 
aſſurance ; afterwards B. leafes to A. for 40 years, and then 7. 
males further aſſurance upon requeſt ; this bars and convevs the 


leaſe for years, unleſs there were ſome precede! 8 ment to 
the contrary. But if there had been any ſuch precedent agree- 
ment, then they! held that it would have opr rated only in ch Hrma— 
tion end correboratian of the leaſe, and woull not he VC 8 


it. Per Hale Ch. B. Hardr. 402. Paſch. 17 Car. 2. in Scacc. cit 
it as one Healc's caſe, | 


Baa Anon 
Fol. 938. (S) Suſpenſion. 
— — : | 
| [Of Rent or Common.] 
[I. IF er for PRs enter into part of the land, all the rent is 
ſuipended. 7 H. 6. 26. Curia.) 
Hob. 199. [z. If a man Te for years, rendering rent, Lad idee leaſes it 


! 2 ' 
E- 23% fg anther at will, and the fir/? lefſer at the rent-day enters mts part 


S. C. but 
S. P. does / the houſe leaſed by licence of 5 leſſee at aill, yet this doth not 


not apfear. fuſpend his rent. This was adjudged in B. between DARREL 


— ** AGAINST ANDREWS AND Cort. And P. 15 Ja. B. R. this was 
nothing ſaid affirmed and admitted per Cur. and the counſel at the bar.] 

25 to the 
ſulpending the rent. 
not laid to be by licence, but no opinion as to the extinguiihment, 


Brownl. 69. Darrel v. Andrews, S. C. & S. P. as to entry into part, but 


< 


— pl. 2. [3. If a man leaſes for years rendering rent, and the leſſee 

. leaſes it to another at will, and the leſſee at will licenſes the firſt 

(457 ] leſſor to enter into part of the houſe, and the leffor, by ferce of 
his licence, enters and continues there by the ſpace of half a year, 
during which time the rent-day 1 incurs ; yet this doth not ſuſpend 
his rent, for the leaſe at will is not determined by the licence to 
enter, for this does not amount to a leaſe for half a year, for the 
hcence was not for any time certain, but only to enter; and after 
he continued there by virtue of this licence: by permiſſien, for the 
time aforeſaid. This was adjudged in B. between Dok RL. 
AGAINST ANDREWS AND Cope, and 3 Is Ja. B. R. this 
was afhrmed and adjudged per Cur. P. 16 Ja. B. R. in a ncw 

action between the, ſame parties, this was adjudged again upon 
: a demurrer.} 

ee [4. If a commoner inclaſec part of the waſte, out of which he has 

?E.a) pl.11, common iſſuing, this ſuſpends his common. P. 1 Ja. B. adjudged 

"4x and F. in BrapsHaws s CASE.] | 

„ Þ** 3 


Br. Arrezr- F. In aſſiſe a man leaſed land for life, rendering 10% rent t per ann. 


= 27 The rent of one day is arrear, and the laſir difſeiſes the leſſee, and 


24S, P after another day paſſes, and the leſſee brought a, of the land, and 


recovered, and the Ir brought aſſiſe of the rent, aud the term in- 
curred 


Cr. 


Twi 
part, 


it 


£ 
t 
f 


— 
— ww 


mm 0 
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eurred during the ſaiſin of the leſr by diſſeiſin was recouped in da- 


mages, and of the term arrear before the diſſciſin, the leſſor reco- 
vered it in damages; and fo fee that the unity of poſoſſion in the land 
does not extinguiſh the rent which was due before the diffeifin ; quod 
nota. Br. Extinguithment, pl. 24. cites 8 Aſl. 37. 

6. Ae of common of paſture, the tenant pleaded that in the time 
of H. 2. the one land and the «ther were in the ſeſſin of M. and fo by 
unity the common is extinft ; the other ſaid that the land, te which he 
claimed to be appendant, is ancient land, to which common has been ap- 
pendant, time out of mind, and therefore the aſſiſe awarded. Br. 
Extinguiſhment, pl. 27. cites 14 Aff. 21. & concordat 15 Af. 2. 
It. North. But Brook fays that it is againſt law, and that the 
unity is extinguiſhment for ever. 

7. If leſſor does any thing that amounts to an entry, though he 

depart preſently, yet the poſſeſſion is in him ſuſſicient to ſuſpend the 
rent, and he ſhall be ſaid extratenere the leſſee, until the leſſee has 
done an act that amounts to a re-entry. Le. 110. pl. 149. Paſch. 
30 Eliz. C. B. Cibel v. Hills. 
8. In debt for rent, reſerved on a lee of a warren of cones ; the 
defendant pleaded that the plainti had plowed a field parcel of the 
Warren, by which the cents had not ſufficient paſture $ but the 
Court (abſente Anderſon) held it no plea ; for it is not a rent, 
but a ſeigniory [ſum] in groſs, due by reafon of the contract, b 


_ which the entry or uſer of that part is not any ſuſpenſion. Noy, 60. 


37 Eliz. Anon. | ; 

9. In debt on a demiſe for rent, the defendant pleaded that before Comb. 380, 
the rent due the plaintiff did enter upon him, but did net ſay that he —_— _ 
did expel or hold him cut, and ſo iſſue was taken upon non tntravit, 3. C. thee 


and found for the defendant, and judgment given for him; for by Holt Ch, 


though the plea in bar was inſuſhcient, yet the verdict was full to J. e * 
the iſſue. Hob. 326. pl. 396. Trin. 17 Jac. Rot. 862. Reynolds cafe to be 


v. Buckle. miſprinted ; 
| for the entry 


is no bar. Fxpulſion makes the firſt part of the bar, and holding out the reſt. The book ſays, it was 
tound for the defendant, which could not be, the judge mutt direct the jury otherwiſe, 


10. Entry and taking poſſeſſion by command of ler does not ſuf- 
pend the rent; but if he commands to ezect e, this ſuſpends the 
rent. Palm. 150. Mich. 18 Jac. B. R. Heydon v. Godtale. 

11. Taking away a penthouſe, fixed to the premites, 1s a treſpaſs, 
but no ſuſpenſion. 2 Jo. 148. Paſch. 33 Car. 2. B. R. Roper 
v. Loyd. | | 


(H) What AQ will make a Suſpenſion. FC 458] 
[Of Part or of the whole. | 


L.. A Rent ſervice cannot be ſuſpended in part by the af of the 2 Lev. 143. 


party, and in eſſe for the other part. Co. Litt. 184. b.] . 


Twiſden J. ſaid, that what is ſaid by Cook, that rent ſervice cannot be ſuſpended in part, and in eſſe in 
part, is without 1caſon and authority, 9 Rep. 134+ b. . IF 
D ; *: 


458 Ertinguiſhment. 

Aſſiſe of 2 2. If the land, ou? of which the rent iſſues, drſcends to the grantee 
1 of the rent and anther as Copareencrs, till Partition 5 the rent is ſuſ- 
four actes pended as to the diſtreſs. 34 Al. 15. 


of land bas | 
aflue a ſon and a daughter by one venter, and two daughters by another venter, and granted 100 l. out 


of his land to his ſon in fee, the fon died without iſſue in the life of his father; the father died; the 
land deſcended to the three daughters; and becauſe the intire rent deſcended to the cldeft daughter who 
is of the whole blood to her brother, therefore it is not extinct but for the portion; quod nota, per awaid 
by advice of all the juſtices. Br. Extinguiſhment, pl. 31. cites S. C. 


Cro. Jac. Cz. If tenant in tail, the remainder in tail are, and tenant in 
* tail grant a rent in fee to Him in remainder, this is not any ſuſ- 
not exactly penſion of the rent, matmuch as it iſſues out of the franktene— 
ment. Mich. 15 Ja. B. R. between Dr rox AND IN GHa u, ad- 
judged per tot. Cur. and that it may be granted over by him in 
remainder.] 

Pro. 1.525. [. So if tenant in tail, the remainder in tail are, and he in 
18 50 C. remainder purchaſes a rent in fee of F. S. who had it before theſe 
day S. 3 eftates created, yet this does not make any ſuſpenſion, becauſe that 


DvrTrTox AND IxGHaM's CASE 3 per Houghton. 
S. P. But if [S. If herd and tenant are of three acres by 3d. rent, and tlie 


the tenant fenant Jeaſes one acre to the bord for years, this ſuſpends the ſeigniory 


= in the whole; for the ſeigniory may be cxtinct in part, but not 
ef one acre, ſuſpended in part, but for the whole. Br. Extinguiſhment, 48. 
* Co. Litt. 148. b.)] 5 | - 
for the third part, and remains for the other two parts. Br. Extingulſhment, cites 32 H. 8.— See 
Vent. 227. contta. 9 Rep. 135. . 


[6. Ss if the tenant /ecafes for life, or gives in tail to the lord, part 

of the land, this ſuſpends all the ſeigniory. Co. Litt. 148. b.] 
Cre. J. 424. [J. If a man /ci/ed in fee leaſes for years, relerving a rent, and 
EN after acknowledges a ſtatute 1% FJ. S. and anzther ſtatute 16 J. D. 
See tit. Sta- and then grants the reverſion for years to J. S. and tefſee attorns ; 
tate Mer. 
chant L., 1 - | - 5 578 
pl. 1. ans be reverſion, as long as the leaſe ſhall continue, though he graitts 
the notes the leaſe over to another. P. 16 Ja. B. R. between Sik J. Har- 
. BINGTON AND GAKROWAY, adjudged. Ir. 15 Ja. B. R. ſame 

caſe adjudged.] _ 

—— [s. If parhn leaſes his rectory to another, reſerving rent, and 
Fol. 239. after takes the tythes due, ſcilicet, lambs, wool, and corn, this 


doth not ſuſpend his rent, for this doth iſſue out of the tythes, 


[459] 28 F. 3.94. 


4 Le: 116. [o. If a man leaſe land for twenty--e years reſerving rent upon 

Nei 2 „ condition ts re-enter for nan-payment, and atter Mee makes leaſe for fix 
—_— " 9 e . : . 

Somerford. years, to commence tao years after ; this future intereſt made 1% the 


Mich. 30 firft Ir ſhall not ſuſpend his rent or condition in the mean time, 
2 m K. but that he upon demand of the rent and nonpayment of it may 
2djudged enter for the condition broken. 4 Rep. 52. RawLixs's cas. 
that by the | | 
l-afſe in futuro the leaſe was not ſuſpended; 
the leſſee makes default of payment of the rent, the condition is not ſuſpended, but that the firſt leſ- 
for may enter and avoid the demiſe and the re demiſe ; for the ſufpenhion of the condition ariſes by a pre- 
legt 


he had nothing in the franktenement. Mich. 15 Ja. B. R. in 


this ſuſpends the ſtatute of J. S. by the acceptance of the leaſe of 


Jenk. 254. pl. 46. S. C. During the two years | 


a 


Extinguiſhment. 


tent intereſt paſſed by the leſſee to the leſſor, ſo that the leiſee ought to have profit ot it. 
and athrmed in error. 8. C. cited per Hale Ch. J. Pollex. 68, 


10. If a man makes fe of ment i in fee upon d colluteral condition, 
and after the fete re-demiſes the land to the ft: er, and . the con- 
dition is performed, in this cale the re-denute was no ſuſpenſion of 
the condition, and therefore no impediment but that the ſeoftor 
ſhall take advantage of the condition, and by this de the term 
avuhich he himſelf Far accepted. 1 Rep. 97. SUELLY's CasE, 174. 
DiGGE's CASE. 4 Rep. 53. RAWLINs's CASE.) 

11. Tenant who holds of the king in chief holds of other lords other 
lands and dies, his heir within age, the king ſcijed the ward, the 
ſeigniory i is not properly ſuſpended; for the other lords may have 
petition for their rents to the king) and ſhall have their eelcaſes. 
Br. Extingutthment, pl. 44. cites 29 Aſt. 5. and Petition in 
F * 7 | 

Where there are /everal pat or coparceners who hold by 
1 3 the part of the one comes to the lord by purchaſe or other- 
wiſe, the whole ſuit i is extinguiſhed ; for he cannot be _— — 
to his companions for his own ſuit. Br. Extinguiſhment, pl. 6 
Cites 40 E. 3. 40. 

13. Where a man has a leet, and the bing r foiſes certain lands wwithe 
in the precinct of the leet, thers the leet is /ufpended for this parcel 
during the ſeiſiu of the Ling during this time. Br. Extinguiſhment, 
pl. 8. cites 47 4 3. 12, 13. : 

14. A. leated to B. for 20 years two acres of land rendering 
rent, with condition of re-entry, B. leaſed one of the acres to 
C. for 10 years, and after granted the reverſion of the ſaid term 
in the ſaid acre to A. Per Cur. this is no preſent ſuſpenſion of 
the ſaid condition, becaute there is wet any feen, 3 Le. 
pl. 294. Paſch. 30 El z. in the Exchequer, Driglitman's calc, | 

15, In caſe of rent-ſervice, it the rd purchaje part of the te- 
nancy in fee, part is extinct and in efle for the reſidue. ꝙ Rep. 135. a. 
Mich. 9 Jac. in the court of wards, in Afcough's caſe. 

16. Remainder in tail or for lite expeckant on cltate for life or 
in tail, ſhall never ſu ſpe nd a meſrialty, ſcigniam, rents Sc. But 
it is the grants his mefnalty for life or in tail, the remainder to 
tenant paravail in fee, there the meſnalty is ext inct, becauſe he has 
as high eſtate in the meſnalty as he had in thetenancy. „Rep. 134. b. 
Mich. 9 Jac. in the court of rot in Aſcough's cale. 

17. Diftur bance and iuclsſi. 57 of coiui In is NO ſuſpe enſion of rent; 3 
reſolved. Palm. 392. Mich. 21 Jac. B. R. Sanderſon v. Harri- 
ſon. 

18. A. having two Þoue s with a ling balcony going out of both, lets 
ene to B. generally, euithout mention of 1he baicony, and after lets the 
other to C. with the . balcony thereunts belonging. Afterwards the leſ- 
ſor divided the balcony unequally, viz. more to the lait houſe. 
than to the firſt, after which B. the firſt leſſec pays rent; but rent 
being afterwards arrear, the leffor brings debt, and B. pleads the 
entry of the leifor into his balcony, and making tuck partition in 


221. 


ſuſpenſion; and it was conceived that this partition was no ſuſ- 


penſion, 


450 


So adjudged 
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penſion, becauſe it was not expreſsly let, and ſo was never out of 
leſſor's poſſeſſion, being never divided. 3 Keb. 520. pl. 87. Trin. 
27 Kar. 2. B. R. Anon. 1 : 


(I) Suſpenſion by Act in Law. 


[1. IT guardian in chivalry enters into the land of his ward within 
age, by this the /e:gniory is ſuſpended, but if the feme of the 
tenant be after endotued of the third part of the land, now ſhe ſhall 

pay to the lord the third part of the rent. Co. Litt. 148. 1.] 
See (H), pfl. [z. So if the tenant gives part of the tenancy t the father of the 
: be lerd in tail, and after the father dies, and this deſcends to the lord, in 
the party this caſe by act in law the /eignzzry is ſuſpended in part, and in eſſe 


it cannot be for part. Co. Litt. 148. 1. 
ſuſpended P | hy | 1 
in part, but may be extinct in part. 


[3- The ſame law is of a rent charge. Co. Litt. 148.) 


(K) Suſpenſion. 
By the Act of God, Enemies, &c. 


Sty. 47. Pa- [I. IF A. leaſe land to B. for years rendering rent, and before the 
ee 8 by C. 1 rent arrear the enemies of the king and realm enter into the 
Roll Ch. J. realm, and enter into the poſſeſſion of the land and ejef the leſſee, and 
ſais that the hig continues till after the rent-day is paſt, yet this does not ſuſpend 


fendant 5 | 
— the rent, becauſe it becomes due by an expreſs agreement between 


pleaded that leſſor and leſſee, and not by af in law ; for an action of covenant 


it was bol: lies againſt leſſee for nonpayment of the rent upon the reſervation, 


tis exerci- . , | 0 8 
tus was not Which is an agreement between them, and there is no more rea- 


\g-od, but ſon that the leffor ſhall ſuſtain the damage by the enemies than 
_ the leſſee, inaſmuch as the leſſee has full power of the land dur- 
. that ing the term, and by his own contract is to pay the rent upon all 
the army perils, Mich. 23 Car. B. R. between PaDIX E AND JaxE adjudg- 


1 ed upon a demurrer in two caſes. Intratur Hill. 22 Car. Rot. 
known, for 1178 and 1179. ] | | | 


the hoftilis - | 
exercitus makes not the plea more certain than before, and that if the tenant for years covenants to pay 


the rent, though the lands leaſed to him be ſurrounded with water, yet he is chargeable with the tent, 
and much more here; and judgment for the plaintiff.—-—All. 26. S. C. adjudged for the plain- 
tiff; and the Court took a difference where the law creates a duty or Charge, and the party is diſabled 
to perform it without any default in him, and has no remedy over, there the law will excuſe him; as 
in caſe of waſte, if a houſe be deſtrop ed by tempett or by enemies the leſſee is excuſed. And reſolved, 
that though the while army had been allen enemits, yet the defendant ought to pay his rent. 


* — «3 £qS_ Xa 
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Br, Grants, pl. 58. cites S. C. Br. Defeaſance, pl. 16. cites S. C. 


Extinguilhment, 


{L) Suſpenſion of Perſonal Things. 


17 the obligee covenants with the obligor, w ho is bound to per- And. 307. 
form covenants, 2 to moleſi or ſue him before ſuch a day, pl-316.5.C. 
this is not any ſuſpention of the debt, for the proper ſenſe of the a 98 __ 
words is to have covenant upon it if he ſue him before the day, . 
and not to make this a releaſe. Mich. 37 Eliz. B. per Cur. 352. pl. & 
between DowsE AND JEFFREYS.] - 94 


2Ciudged accordingly; but if it had been a covenant that he would not ſue it at all, peradventure it 
might enure as a releaſe, and to be pleaded in bar, but not here; for it never was the intent of the 
parties to make it a releaſe. 


[2. If the obligee grants to the obligor that he ſhall not be ſued Br. Barre, 
nor vexed upon the ſaid obligation before ſuch a day, and if he is, . 
that then e all plead the ſaid grant as an acquit laue, aud that the Pr. Defea- 
ſaid obligation ſpall be vid and of no effect; this is a ſuſpenſion fence, pl. 
of the obligation, and fo by conſequence a releaſe, for * this 
is a grant, and that e mall plead it, as an acquittan ce... 


dS | H. 7 * 23 b. 30.0 : f <3 cites- 


5. C. cited 


„ w. 45 


(VI) A Perſonal Thing once ſuſpended ſhall be 
extinct. 


17 a perſonal thing be ſuſpended 5 an ad in {aw it ſhall not 
be any extinguiſinnent.) 
2. If a feme executrix of the debtee takes the obligon to baron, and But if obli- 
after the baron dies, this ſuſpenſion 1 is not any extinguiſhment be- S5. 3 
cauſe it was by an act in law and in auter droit. Mich. baron it is 
30 & 31 Eliz. cites SIX JohN NEEDHAu's casE. 8 Rep. 136. er 
adjudged. 7 12. 


It is no releaſe of the debt becauſe it would be a devaſtavit; per Gould J. 12 Mod. 290. 
There are divers right. in fuch cale; per Hot Ch. J. 12 Mod. 293» See (B) pl. 2, 3. 
and the notes the. e. 


Z. If two oblige themſelves 7277p and feverally to ene, and after Mo. 855. 
cbligee makes the feme of one of the obligors executrix and dies, and p 00 
after her baron makes her executrix alſo and —_ the obligation is How, 10. 
extinct by this ſuſpenſion. Tr. 12 Jac. B. adjudged between = e ae 
FRYER AND GILDRIDGE.] cited ſo. ah 

34 5. —— See ſupra (B), pl. 6, S, C. and the notes, 


[4. If two oblige themſelves 7ointly and ſeverally to one who 2 . 
mahes the feme of one of the obligors executrix and dies, who admi- er 
n:;fters, this is a relcate in Law of the debt, inaſmuch as he ac- notes there. 


knowledges 


462 | Crtinguiſhment. 
knowledges the executrix to be the feme of the obligor at the 
time of the making of her executrix. Tr. 12 Ja. B. per Cur. 


| between Furer AND GILD ICH.) ay 
Sty. 384. [5. It A. being indebted to B. by obligation, and aſter A. dies in- ju 
S. O feflate, and C. after takes poſſeſſion of all the gods of A. by which he | a 
8 becomes executor de fon tort, and after B. takes adminiſtration of 
| the goods of A. though B. may have a treſpaſs or trover and 
| converio! againſt C. for the goods by way of relation, yet he 
may allo have an action of debt upon the obiigation againſt C. as 
| executor de fon tort, with an averment that no goods of the inteſtate I 
| came to his hands to ſatisfy any part of his debt, and that the de- 
tendant C. after the death of the inteſtate ſerzed all the goods of the an 
| inteſtate before adminiſtration granted to him; for the reaſon aft 
| that the action of the debtee being the adminiſtrator is ſuſpended re- 
when he has aflets is, becauſe he may retain to ſatisfy himſelf, thi 
and the law ſupplies it and gives this power to retain becauſe by 
he cannot ſue himſelf, and here when he has not aflets he cannot Ga 
retain, and he 1s not bound to bring action of trover and con- ſeen 
verſion as he may, but may alſo bring this action of debt at his plea- * 
ſure, for it is well proved that his action is not ſuſpended, inaſ- 
much as he might have action of debt againſt the heir where he 0 
has not any aſſets. Tr. 1653, between As HBW AND Chip exe- dou 
cutor of Blackerley adjudged per Cur, upon demurrer. Intratur A 
Mich. 1652. Rot. 686.] | | 
6. If creditor marries one of the executors of the debter it 18 * 
an extinguiſhment of the debt. Went. Off. Ex. 31. cites = 
11H. 4. 83, 84. | | 70 
7. If obligation is made by three t9 one, and he makes one of the a 
three his executor and dies, the obligation is diſcharged againſt 2 
all though it is joint and ſeveral. Br. Obligation, pl. 61. cites. FOR 
21 E. 4. 80. | | ** 
8. If t are bound to a feme by obligation, and ſbe marries ane Py 
of them, and after he dies, the debt is diſcharged for ever. Br. 2 | 
4 | Barre, pl. 53. cites 21 H. 7. 29. | ele 
53 7. 29. 5 
| 9. Band lo pay rent reſerved on a leaſe for years. In debt lefſee 13 
pleads re-entry before the day of payment. On demurrer it was 3 
, IEAM . * 
argued, that by eee, re-entry on laſr, though the rent was rc ar" 


| vived, yet the action being perſonal and once ſuſpended is ex- * 
tinct, but overruled by the Court without argument. D. 140. a. 


Marg. pl. 49. cites Mich. 43 & 44 Eliz. C. B, Wees 
10 In debt on bond, the defendant pleaded that the plaintiff, = 


after the money was due on the bond, covenanted and granted by '6 
indenture nt to ſue the defentlant in gy years ; per Holt Ch. J. the : 


ſuſpenſion of this action will not deſtroy the bond; for every de- 2 

feaſance is quodam modo a ſuſpenſion; a covenant not to ſue at all you 

is an acquiltance, but a covenant not to ſue a bond within ſuch a 

time gocs only in covenant ; that the rule that a perſonal action 

once ſuſpended is for ever extinct does not hold in all cafes, and 7. 
Dolben agreed; and judgment for the plaintiſl. Comb. 123. Opin; 

Triu. i W. & M. in B. R. Anon. | of ten; 


11. Pond deme 


Ertinguiſhment. 
11. Bond to pay money after marriage betꝛueen obligor and 
chligee, the debt is only ſuſpended by the intermarriage; per two 


4624 


or Grey v. Acton. 


juſtices contra Holt. 


(N) Suſpenſion avoided. 


Tr. JF a man ee, a rectory for years reſerving a rent, and 
pon part of the globe in a corner of the cloſe is a ſbecpcote, 
and the Jer enters and pulls it d5wn, and the leſſee re-enters, and 
after ibe rent is arrear, the rent is ſuſpended notwithſtanding the 
re-entry of the leflee into the toft, for part of the profit of the 
thing leaſed is taken from the leſſee, ſcilicet his houſe, and this 
by the act of the leſſor. M. 37 El. B. R. per Popham and 
Gawdy.] e 8 


1 Salk. 325. Hill. 17 W. 3. B. R. Gage 
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Cro. E. 
341 pl. 8. 
Mich. 36 & 
37 Elis. 
B. R. Cher. 
burn v. Rye. 
Like point 
as to pul- 
ling down 
part of the 
houſe, but 


ſeems to be S. C. and held accordingly by Popham and Cawdy, but Fenner and Clench doubted ; 


et adjornatur. ä 


O2. If the ler of a word or orchard rendering rent cuts then 
ditun, and the ee enters, yet the rent is ſuſpended, quære this.] 

3. Aſſiſe may be ſuſpended and revived ; per Ston. Juſtice, Br. 
Aſſiſe, pl. 482. cites 13 E. 3. and Fitzh. title. 

4. As if difſeifer enfeeffs W. who dies ſciſed, and his heir enters 
and /eaſes to the diſſeiſor fer the life of a /iranger, upon whom the 
d:Neiſee re-enters ; the firſt difſeiſor brings afhiſe and recovers ; the 
heir and ceſtuy que vie die; the diſſeiſor is heir to the heir of the feoffee 
againſt whom the diſſeiſee brings aſſiſe. The diſſeiſor pleads the 


recovery in the firſt aſſiſe againſt the plaintiſf, there the plaintiſf 


may confeſs and avoid the firſt recovery in the aſſiſe without attaint, 


becauſe the t aſſiſe was of the ſecond liſſciſin, and this afſiſe is of 


the firft diſſtiſin, and ſo the aſſiſe which was ſuſpended by the 
deſcent is now revived ; per Ston. J. Br. Aſſiſe, pl. 482. cites 
1314 g 

5. If a man be condemned upon recognizance by erroneous judgment, 
and after is outlawved, and has charter of pardon, he ſhall have writ 
of error, and the outlawry is no plea; for this action is revived 
in him, for it is not like to an obligation; for there if the one be 
outlawed the obligation is forfeited ; but here he 75 nt to recover 
any thing, but 10 diſcharge him of the execution. Br, Extinguith= 
ment, pl. 41. cites 29 Aff. 47. | 
6. If a man is beat or impriſoned, and after is outlewed, and then 
gets charter of pardon, now the action of treſpaſs is revived by award; 
quod nota. Br. Revivings, pl. 7. cites 29 Afl. 63. 


S. P. Br. 
Extinguiſh- 
ment, pl. 
46. cites 
13 E. 2. 


Pr. Reviv- 
ings, pl. 6. 
cites Is Co 


Cantra of 
goods Car- 
ried away : 
per Shards ; 
fer the kicg 


may have the goods, therefore the action is gone by the outiawry, Ibs. 


7. Note, that Thirn. ſaid, that in the time of R. Thorpe, the 
opinion of himandof his companions was, that where amanor 9r/1t 
of tenants of it deſcends to tuo daughters, who make partition, that the 
ene ſhall have the demeſnes, and the other the ſervices, ſhe who has the 


demeſnes ſhall not have the ſervices nor ſuit; for the other has 
Vor. XI. LI the 
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the ſervices, and ſhe who has the ſervices ſhall not have the ſuit ; 


for ſhe has no manor nor the ſuit of it, but in this caſe if the one par- 
cenor dies without iſſue, the other ſhall have the ſuit again, for the 


ſuit was not extinct, but only ſuſpended; quod nota & quere ; 


for the manor was .once defeated. Br. Extinguithment, pl. 13. 


I 464 ] cites 12 Hl. 4. 25. 


5. P. per 8. If a man rater a diſtreſs for rent, and upon avowry hath re- 


It Ch. 
3 7 1 turn irrepleviſable, if he beaſ? dies in the pound, the party may 


pl. 3. Patch. diſtrain de novo. Hob. 61. in caſe of Folter v. Jackſon, cites 
B.R. Rar 14 H. 4 ++ 15 L. 4+ 10. i i 
12 Mod. 658. S. C. cites D. 280. Hob. 61. & 15 E. 4. 10. it the 


of Vatiper v. Eddowes. 
dyin- + in a pound over for want of food. Ld. Raym. Rep. 720. S. P. Arg. in S. C. that 


the dlſtrainet may have action of treſpais or diſtrain again, cities Dr. and Stud. cap. 27. ——— But 
ſee Br. Retorn de avers, pl. 17. ſays that the defendant has no remedy but to diftrain de novo; citcs 


21 . Jo 22 


Co. Lit. 9. The opinion of two juſtices was, that where a man /ea/es fer 


a * ch term of years rendering rent, and ouſts the leſſee and makes a fes/j= 


cites S. C. ment in fee, and the de re-enters, the rent is revived by reaſon the 
and ſays that reverſion is revived. But guere inde, for he made the feoffment 


«ty * diſcharged of all rents; but the reverſſon and the fee: fimiple vas parcel 


rent isre= of the eſtate of awhich the feoffor was ſeifed at the time of the diſſ-iſin and 
Wen ve. feafment made; and therefore a en Br. Extinguiſhment, 


caule it is 

the rever- : | 
fon, and that ſo it has been adjudged, Dut if a man be ſeiſed of a rent in fee and diffeiſes the tenant 
of the land and makes a te.ftment in fee, and the tenant re-enters, this rent is not revived, And 10 


note a diverſity between a rent incident to 2 reverſion, and a rent not incident to a reverſion, 
* : 


10. If a fer upon condition . treſpaſs upon the land, and ofter 
performs the condition and enters, yet the feoffee ſhall hae action 


of treſpaſs, quod fuit conceſſum, by reaſon that he affirmed the 


| firſt poſſeſſion. Br. Relation, pl. 44. cites 4 H. 7. 10. 

® Thisſeems 11. 8 by ſome, where a man recovers by erroneous judgment, and 
ny 8 ke wwho lies does treſpaſs upon the ſame land, and after reverſes the 
there it is judgment by error, and is reſtored to the land and meſne profits, 
ſaid ts be the other ſhall not have treſpaſs. But by ſeveral contra, and that 
1 he who recovers ſhall have action of treſpaſs by reaſon that he 
22. that the is charged to render the meſne profits, and therefore circuity 


Plaint f took of action ſhall be ſuffered there, and therefore it is % relation 


ben 8  auhich may avoid the meſne actions that are wveſied. Br. Relation, 


his WII 5 


which a- pl. 44. cites 4 H. 7. 10. But Brook ſays, ſee tit. Treſ- 


| 4; "king paſs, 425. this caſe abridged that the action of treſpaſs lies well. 
. 


dieraigned, yet treſpaſs lies for the firit heir; for it is an action 
veſted, per Fiſher. Br. Parliament, pl. 41. cites 4 H. 7. 10. 


13. The ſame ſeems to be of a ſ5n born after the death of the father, 


where a daughter was heir for the time, the daughter ſhall have 
Ont; Ibid. 
14. If the abbot of B. be bound in an obligation by his oxwn ſeal, 
and after is tranſlated to the abbey of St. A. action of debt lies 


Zuluft him as abbot; per Vaviſor for law. Otherwiſe it ſcems 
I3 where 


12. If treſpaſs is done againſt the heir, and after the ela ef brother is 


ha PP : wm an A as .o 


. boy I 


27 


Extinguiſhment. 


where he is depoſed, and after is renelected abbot in this houſe or in 


5 another, for. there the action was once extinct, contrary here. Br. 
6 Nonabilitie, pl. 28. cites 9 H. 7. 23. 
Ay . 15. Note per Vitzherbert and Norwich J. that if a man be bound 
: to a feme ſole, and after marries her, and after they are divorced, 
EIS the feme ſhall have action upon the obligation though it was 
"HY once ſuſpended; quod quiare. Br, Extinguithment, pl. 1. cites 
may 20 Fi 8.7 nk - Ep 
8 16. If the Erd difſeiſe the tenant, and is diſſciſed, the diſſeiſee re- 
8 8 leaſes to the fecind difjeiſer, yet the ſeigniory is nat revived; for be- 
TE | tween the parties the releaſe enures by way of entry and feoff- 
OP ment as to the land; but not having regard to the ſeigniory, and 
— ba: for that the poſſeſſion was never actually removed or reveſted from 
: Cites the dificeifor, who claimeth under the lord, the ſeigniory is not re- 
| vived. Co. Litt. 278. b. | 
is for Dus if the ford and a f{ranger diffeife the tenant, and the arffeifee 
3 releaſes to the ſiranger, there the ſcigniory by operation of law is 
75 revived, for the whole is veſted in the ſtranger which never 
x claimed under the lord. And in that cafe, if the lord had died, 
waer and the land had ſurvived, the ſeigniory had been revived. But 
, if the lord had diffe;fed the tenant, and been dufeifed by tuo, and the 
diſſeiſee releaſed to one of them; the ſeigmiory is not revived, 
Os becauſe he claimed (as hath been ſaid) under the lord. Co. 
Litt. 278. b. | : | 
tenant 17. In debt for rent, the defendant confeſſed the leaſe and the Palm. 392, 
Ind 10 rent reſerved on it, but pleaded a preſcription for common in ten acres pe gl 


in E. for beaits levant and conchant on the ſaid tenements every , Roll. Rep. 
year after the corn fowed, from 7 Auguit till the corn reaped 415. S. C. 
and carried away; and that before any rent became due, the plaintiff reſcl ved. 


after 


1% encleſed the ſaid ten acres, ſo that the defendant could not uſe his common ; 
1 the and that thereby his rent was extinct. But on demurrer it was 
3 inſiſted that this land incloſed is not alleged to be ſown quith corn 
* ha and if not, by his preſcription he is not to have common, beſides he 
Doo did nt allege that the plaintiff kept thoſe ten acres enclgſed with force, 
8 1 and otherwiſe he might break the hedges and take his common; 
+ > and further that alleging the rent to be extinguithed by the inclo- 
3 ſure is vain; for the rent is not iſſuing out of the common, and 
l ſo the incloſing cannot ſuſpend it; and of that opinion was all 
n the Court, and that the plea was ill upon the firit exception; and 
Be judgment for the plaintiff. Cro. J. 679. pl. 16. Mich. 21 Jac. 

55 Sanderſon v. Harriſon. | . 

8 18. Covenant upon indenture for non-payment of rent; the plaintiff 

3 declares that he was ſeized of tythes, and by indenture demiſed 

Bey 7 them to the defendant rendering rent, and the defendant cove- 

ction nanted to pay it, and he aſſigned his breach in non-payment of | 
. io much; and the defendant pleaded eviction. The plaintiff de- | | 
er | murred ; and judgment was given for the defendant, becauſe it is 3 
have 2 rent, and the eviction is a ſuſpenſion of it, and therefore a good 

1 ſeal, plea. Ex. Relatione m'ri Mather. Ld. Raym. Rep. 77. Paſch. 

Yor $ W.3. Dalton v. Reeve. 
t lics 112 19. If 
leems | 


where 


r CN LOTS 8 4 
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Ld. Raym. 19. Ir a man obligor Marrier a Woman oblige? vw ho Are di uorced, 


— pag the debt revives, and the man ſhall be ſued by the woman again, 


ovitera- 12 Mod. 290. Paſch. 11 W. 3. in the caſe of Cage v. Acton. 


g eed by 


Holt Cn. ]. * the d' vorce being a vinculo matrimonii by reaſon of ſome prior impediment, as 
pre contract. cc. makes them never huſband and wife ab initio; but if the huſband had made a feoff- 
ment in fee f the lands of the wife, and then the divorce "Fy been, that would have been a diſcon- 
tinuance as well as if the huſband had died, becauſe there the intereit of a third perſon would have been 
concerned, but between the parties themſelves it will have relation to deſtroy the huſband's title to the 
goods ; and it amounts to no more than the common rule, viz. that relation will make a nullity between 
tne parties themſclves, but not among ſtrangers, 


Anditws 20. In debt upon a bond it was ade in bar that in a former 


feng 3 action upon that bond the defendant had pleaded the late fatute 


excom- Of the king /aying 7axes upon bonds for ſecurity of money, and Mat 

[me noe Scud recover ſuch debts if they had net taxed the fame; and 
82 

4 that p27 that plea the plaintiff was barred ; and it was objected, 


etc the 
juigment is that "A was only a zemperary [aw, and now expired; and 


remen22? therefore the impediment being remoy ed the plaintiff ſhould re- 


joquela fine 
wcdec—ebofer. But per Holt, here the defendant had a good plea when 


uſque, &c. the firſt action commenced, and time ſhall not wear it out. 


pcs is but 17 Mod. 400. Paſch. 12 W. 3: B. N 2m Faulkland v. 


empor 
Lies, * Stanion. 
which the parties are put out of Court, but may be brought in by a re- ſummons or re- attachment, but 
where outiawry is pleaded in abatement after pardon and reverlal thereof, party muſt begin de novo. 
12 Mod. 400. Lady Faulkland v. Stanion. 

And Co. Litt. 128. b. and 135. b. is to be underſtood upon this diverſity when the cauſe of action 
accrues to plaintiff at a time at which be is under the diſability of an outlawry; thete the plea of out- 
lawry in abatement ſhall quite overthrow the writ, and atter removal thereof he muſt begin de novo; 


8 ®,9 


but where the dilability of outlawry comes after the cauſe of action accrued, there the plea of out- 


lawry is only a temporary d :fability, which does not abate the writ, but is only quouſque ; and after 


removal thercof he may re- continue the action by te- ſummons, &c. 12 Mod. 400. OE Faulkland 


v. Stanion. 


4064 
| 21. Where the ſame hand is to receive as is fo fay, it is an extin- 
euiſhment. Per Holt Ch. J. 1 Salk. 305. Hill. 1 Ann. B. R. 
in caſe of Wangford v. Wangford. 
(O) Extinguiſhment. Quoad one and not quoad 
another. 
4 Le. 235. . To ſome purpoſes by the common law rent extinct ſhall be 
papa 6 ſaid in effe as t9 a Hranger. 7 Rep. 37. b. Mich. 5 Jac. 
arent. Lillingſtone's c caſe, 


cnarg” for ; 
life acknowledpes a 2 and afterwards releaſes to the terre tenant. 239. 8. P. per Cook 
Cn. J. Duncom's caſe. 2 Roll. Abr. Statutes, 471. (O) pl. Jo Duncomb v. Tillington. 
If rent deſc nds to the tenant of the land it ſhall be aſſets though it be extint. 2 Roll. Voucher, 
(Z. b pl. 8. A. ielTee for 17 vears gave a bond to B. his leſlor to pay to C. 101. per ann. for 
The 17 vears if he or his aſſigns ſhonle or might enja the land ſo long. A. within the term ſurren- 
Ecred his leaſe, which the leſſor accepted; yet he is fill liable to the annuity to C. and as to r the 
e ei- 7 a determined. And debt lies on the bond; for tlic condition is collateral, Cro. E. 313. 
. 35 Ez, B. R. Ford v. Hollingo9:0ug f. 


3 | | | 2, Rei 


. 


* 


Ibid. 


Extinguichment. 


2. Rent releaſed by baron, yet aſter his death ſhall be ſaid to be 
in eſſe as to the wife for her d;wver. 7 Rep. 37. b. Mich. 5 Jac. 
in Lillingſton's caſe, | | 

3. One yointenant releaſed to the other, yet his part ſhall be ſaid 
in eſſe as to execution on a judgirent obtained by J. S. againſt re- 
leaſor. - 6 Kep. 78, b. Paſch. 5 Jae. Lad. Abergaveny's caſe. 

4. Eſtate tail may be extinguiſhed as 79 the iſſue, and yet be in 
efle as to ſupport a leaſe or other charges prir. Bridgm. 29. 
Crocker v. Kelicy.. 


accordingly. —2 Roll. Rep. 490. 499. 8. 


5 . Reverſicner for life of a leaſe for years grants a rent, and after- 
wards joins in a grant with reverſioner in fee, the eſtate of re- 
verſioner for lite continues as to the grantee of the rent; but 
revera the eſtate for life is drowned in the reverſion in fee. 
Jo. 305. pl. 16. Mich. 8 Car. B. R. in caſe of Major v. 
Talbott. | 

6. Tenant for life grants a rent and then /urrenders, yet the rent 
ſhall continue during his life. 12 Mod. 293. Paſch. 11 W. 3. 
in caſe of Cage v. Acton. | 


466 


bRe» =. 2, 


in Ld. Abe 
. 44 4 ” 224 


es, * 
0 ven 
4 2 


caſe. 


Tro. T. 62, 
pl. 5. Trin. 
21 lac. S. C. 
— . 60. 
S. C. held 


CG adj uaged. 


2 Roll. Sure 
render (C) 
pl. 2. 82 
20 E. 4. 13. 


b. 


Ld. Raym. 
Rep. 520. 
Sn Ce. & 

S. P. for 


that things 


| ſhall be extinguiſhed between the patties which yet ſhall remain, and have exiftenc? as to ſtrangers. 


7. A man having rent in fee confc/es a flatute and then releaſes 
the rent, yet it ſhall have exiſtence as to the conuice, 
12 Mod. 293. Paſch. 11 W. 3. in caſe of Cage v. Acton. 


(P) Of Part where it ſhall be of the Whole. 


1. FF the lord releaſes his ſcigniory in part of the tenancy, all the 
| ſeigniory is gone by his own act. 6 Rep. 1. b. in Bruer- 
ton's caſe, cites Litt. 49. a. [ſ. 222.] and 5 E. 2. ut 
Avowry, 206. - | | 

2. It a man has a rent-charge iſſuing out of four acres of land, 
and releaſes his right in the ene acre, all is extinguiſhed ; for it is 
his own act; per Thorp. Br. Extinguiſhment, pl. 31. cites 
34 Aſſ. 15. | 

3. If a falſe verdi be found, and the party grieved makes 2 


feoff ment of part, he ſhall not have at7aint tor any part. Arg. Ow. 21. 


cites 38 E. 3. and 12 U. 6. 


4. In cafe of a common perſon, if an entire thing be divided or 
extinguithed in part, by the act of the party, it is an extingutit- 
ment of the whole; but otherwiſe it is where it is by the ad? of 


God or the law, And. 175. pl. 211, Mich. 29 & 30 Ehz. Knight 
v. Brech, alias Beech. | | | : 
5. Lord accepts part of the tenancy, all the entire ſervices are 


extin, 5 Rep. 1. b. Hill. 36 Eliz. in the court of wards, in 


Bruerton's caſe. 


13 
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Soin 19 H. 
6. and 39 
All. 


Unieſs 


here 1uch 


ſervices are 
pro bono 
£ublico, &e. 
} 7 A — 8 of a rent. 
And where part of the tenancy comes to the 1, by a7 of !aw, Thid. 2. Sof ar 


i . » N . . . 0 2 k G ? — Th 
ſervice, it the lord purciiate part, of the thnancy in they part is extinct and in ell for che reſidue. 


9 Reg. 


' 
| 


457 


9 Rep. 13s. in Afcough's caſe. 


Id d. ſays 
that with 
this zecords 
40 E. 3. and 
T. N. B. zog. 
(A.) 


Ow. 21. 
.. ro. 
E. 469. 

S. C. 


Ao. 412. 
Wright v. 
the Mayor 
of Wick- 
ham, S. C. 


Mo. 413. 
S. C. Roll. 
788. pl. 10. 
5. C.— 
Ow. 21. 
S. C6 ..— 
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If one has a rent ſervice and he purchaſes the reverſion or re- 
mainder in fee, all the whole ſeigniory is extinct; but a rept-charge is not extinct by ſuch purchaſe, 
for it is chargeable upon the poſſedion, and he mall avo as in land chargeable to his diſtreſs. Per 
Candy J. Cro. E. 226. Paſch. 33 Eliz. B. R. in caſe of Garnon ve Weſton. | 


6. As to iutire ſervices when the /;rd comes 79 any parcel by a mere 
act in law, and partly by the act of the party, and namely, when the 
er:ginal act is the act of the party, as where parcel of the tenancy 
is recovered in a ceflavit, all the intire fervices which are for the 
benefit of the lord are extinct and gone. 6 Rep. 2. b. Hill. 
36 Eliz. in the Court of Wards. Bruerton's caſe. 

7. There is a aiference between a right of action and a right 
to the land; for in the firſt caſe if there be a ſuſpenſion or ex- 
tinguiſhn: ent in part, it is extinguiſhed for the whole; but where 
there is right to the land it may be releaſed or ſuſpended in part, 
and remain good for the reſidue. Mo. 413. pl. 569. Trin. 37 Eliz. 
Wright v. the Mayor of Wickham, 

8. If he that has cauſe to bring a writ of error or attaint takes 
a leaſe „part, he ſuſpends his action; and if he takes a fegſfment 
of it, it is quite gone. Arg. Ow. 21. 37 Eliz. B. R. in Wright's 


caſe. 
9. If one has title to a writ 5 error to reverſe a fine makes a 


feeffment of part of the land, the feoffment only deſtroys the title 
of error for that part. Cro. E. 469. (bis) pl. 27. Paſch. 38 Eliz. 
B. R. Wright v. Wickham. 


Lev. 72. Wian v. Floyd. 


10. There is a difference between a condition compulſatory and 
a power of revecation that is voluntary. In the laſt caſe a man 
may by his own act extinguiſh his power in part, as by levying a 
fine of part, and yet the power remain for the reſidue, becauſe it 
is in nature of a limitation and not of a condition. Co. Litt. 215. a 


cites it as reſolved, Mich. 40 & 41 * in the Earl of Shrewſ- 


bury's caſe. 
11. Condition or limitation ed to the eſtate of the land 


ought to dere all the eſtate to which it is annexed, and not part 

of it. 1 Rep. 86. b. Paſch. 42 Eliz. C. B. in Corber.. caſe. 
12. A licence diſpenſing with part thall be for the whole; per 

Coke Ch. J. 2 Bulſt. 291. cites 4 Rep. 120. Ca. Hill. 45 Eliz. 


B. R.] Dumport's caſe, and the cate there cited of Leeds v. 


Crompton. 
13. A releaſe of common in one acre is an extinguiſhment of the 


whole common; per Curiam, Show. 350. Paſch. 4 W. & M. 
in Caſe of Miles v. Etteridge. 


For more of Extinguiſhment, ſee Common (E. a), Condition 


(I. d) K. d), Copyhold (F. d), Feoffment (A. 2), Fines 
(A. 2), Franchiles (C), Heriot (H), Manor (O) (R. 2), 


Merger. Keleale, Revive. Tenure (B. a), and other 


proper titles. 
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re 
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Ul Extortion, 
ll. 
ht 
Xe 
re 
t, 
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5 (A) What is Extortion. And who may be guilty 
N | : of 37 | 
t's . | 
" "hs RESPASS of graſs cut, the defendant faid that after the — Court 
| k . £0 aron, pl. 
a | treſpaſs he avas amerced in the plaintiff court for the ſame 18. cites 
le treſpaſs, which was affeered at 25. of which he has made gree to the - - 
2. #lainti, and held a good plea by the acceptance of it, though the Ti 
| 5 8 : B. Treſpaſs, 
amercement of the court baron be extorti;zn, quod nota, Br. Treſ- pl. 100. cites 
—_ ada Ex ; H. 4. 8. 
paſs, pl. 66. cites 48 E. 3 8, | 8 
: pl. 195. cites 39 E. 3. 20. 
nd : 
an 2. Extortio eff crimen quando quis c:hre officii extorquet quod non — 2 
5 e/t bitter; vel quad eff ſupra debitum, vel ante tempus quod eft debitum, 5 ah 
it and this is called crimen expilationis & crimen concuſſianis. Hill. 17 
a. 10 Rep. 102. a. Mich. 10 Jac. in Beawſage's caſe. Jac. in cate 
| | | wel of Empſon 
. | v. Bathurſt, S. P. & S. C. cited. 
- 2. If an officer or judge takes more than the uſual fees he is pu- [ 469 J 
niſhable at common law. Petr Chamberlain J. 2 Roll. Rep. 263. 
I Mich. 20 Jac. B. R. Smith v. Mall. — 
M 4. Bond 75 pay fees before they are due is extortion. Raym. 62. _ * 
1 in caſe of Norſolk v. Aylmer, cites 2 Inſt. 210. 5 
a ſtranger. Cro. J. 103. Bridge v. Cage. 
he | | | : „ 
M. 5. In every oppreſſion there ought to be a threatening of the 
| party; for the voluntary payment of a greater ſum where a leſs is 
due cannot be ſaid extortion. Godb. 438. pl. 533. Mich. 4 Car. 
on in the Star-Chamber. Floyd v. Sir Thomas Cannon. 
es | 6. Church-wardens of St. Martyn's were indicted for extortiouſly * 1 1 
2), . | taking of one Reynel a filver cup for making him gallery-keeper in King ” 
ner the church ; Keeling ſaid this was no offence, nor ſuch an office xyr-;. S. o. 


whereupon extortion can be grounded, but a bare employment. accordingly. 


But the Court would not quaſh it without trial; for then it will 
| appear 


Extortion. 


appear whether the cup were great or little, exacted or freely 
given; and per Keeling, if the church-wardens have accounted for 
it, it ſhall be quathed, but not elſe. 2 Keb. 100. pl. 27. Mich. 

18 Car. 2. B. R. The King v. Ayres & al'. 

7. Bails taking exceſive bail, as 401. where the plaint was 
but of 30s. an information was ordered againſt them for this 
extortion, 1 Keb. 873. pl. 23. Paſch. 17 Car. 2. B. R. Randal 
v. Keite. 1 

8. Every ſeveral taking is a ſeveral extortion, and it is not good 


__—_ to lay too many extortions together; per Holt Ch. J. Cumb. 194. 
Ch. J.— Paſch. 4 W. & M. in B. R. The King v. Roberts. | 

- i 80 2 held accordingly; for every taking was 2 ſeparate offence. —4 Mod. 100. 103. S. C. 
held accordingly. Carth. 276. S. C. held accordingly. 

1Salk. 151. g. Under-ſberiff refuſing to execute proceſs till he has his fees; if 
* Y i the party pays him the fees ſo before-hand, he may after indict 
in B. R. him of extortion. 1 Salk, 330. pl. 3. Mich. 6 W. & M. in 
rr. B. R. Heſcot's caſe. 

eld accord- 

ugly. 


10. An indictment for extortion againſt an efficer for ating 


money for not carrying his priſoner to a ſpunging-houſe ; the Court 


looked upon it to be ſo ill a practice, that they would not hear a 


motion to quaſh it. 12 Mod. 255. Mich. 10 W. 3. The King 


v. Beechcroft. | 
11. A /uſtice of peace's clerk may commit an extortion 3 per Holt 
Ch. J. 12 Mod. 512. Paſch. 13 W. 3. Anon. 

12. An indictment was againſt ſeveral for intending to defraud 
A. of his money, and that they zhreatened to ſend him ts Newgate 
by colour of a warrant, and to indict him of perjury, unleſs he would 
give them money and a note, which he did by reaſon of their 


threats; and judgment for the queen. 11 Mod. 137. Mich. 6 Ann. 


B. R. The Queen v. Woodward. 


hr ty a 


Extortion. 


(B) Puniſhable. How. 


HE ſtatute of Weſtm. 1. cap. 26. adds a greater penalty 


470 


than the common law did give; for. by this act the 


plaintiff ſhall recover his double damages, and beſides, they ſhall 
be puniſhed at the will of the king, viz. by the king's juſtices be- 
fore whom the cauſe depended. 2 Inſt. 210, 

2. This term, Nelme a bailiſf in Whitechapel being indicted and 
convicted of extortion was fined 137. 6s. 8d. to be impriſened one 
week quithout bail, and then till he found ſureties for his good beha- 
wwour, and diſabled for ever hereafter to execute the office of bailiff or 
under-bailiff, MS. Rep. (ſaid to be a copy of Ld. Ch. J. Key- 
ling's) Mich, 15 Car. 2. B. R. Nelm's caſe. 


3. The governor of the Gatehouſe priſon in Weſtminſter was 
found guilty of extortion and hard uſage of the priſoners in a 
moſt barbarous manner, and «vas fined 100 marks and removed 
from her office. Raym. 216. Mich. 24 Car. 2. B. R. The Lady 


/ 
Proughton's caſe. 


Keb. 623. 
pl. 98. . 
the defend- 
ant was 
convicted of 
exturtic!, 
but does not 
ſay what his 
puniſhmens 
WAS. 


2 Lev. 71» 
The King 
v. the Lady 
Broughton, 
S. C. reports 
chat ſhe was 
fined 500 1. 


and put out of her office. 


g. An action lies againſt a ferryman for extorting money for paſſage 
of one that is tall-free by cuſtom contrary to the cuitom, becauſe 
there is no other remedy. Carth. 194. Trin. 3 W. & M. in 
B. R. in caſe of Pain v. Patrick. 

5. It is againſt the courſe of the Com to quaſh an indiTtment 
for oppreſſion or extortion ; per Cur. we cannot do it, Demur 
to it. 5 Mod. 13. Mich. 6 W. & M. The King v. Wadſ- 
worth. 

6. Upon affidavit of extortion, though the courſe ig to take a 
recognizance to anſwer interrogatories, yet in caſe of great op- 
preſſion the Court may commit the party, and he mult anſwer 3 in 
vinculis; per Holt Ch. J. Cumb. 448. Trin. 9 W. 3. B. R 

7. Indictment was againſt A. and others, for that being re- 
cervers of the queen' 's tax, they colore officti extorted money from ſeveral 
per/ſens. On motion in arreſt of judgment, it was .held that two 
men may be indifted jzintly for a battery or extortion, becauſe it 
is a crime at common law, of which they may be jointly or ſe- 
verally guilty. 1 Salk. 382. pl. 32. Paſch, 5 Ann, B. R. The 
Queeu v. Atkinſon. 


Extortion. 


(C) Pleadings. 


Le. 5 I. THE place zuhere the extortion was committed {kould be ſet 
Sy C. cited. down in the declaration. See Pl. C. 200, Stradling v. 
Morgan. 

2. The frm certain extorted muſt be particularly ſet forth, and 
he cannot ſay that the defendant did extort divers ſums from divers 
men generally; and ſo it was adjudged in REeicx01D's cas in 

[ 471 J this Court; per Richardſon Ch. J. Godb. 438. pl. 583. Mich, 
4 Car. in the Star-chamber; Floyd v. Cannon. 
3. If the charge is for opprefſing A., B., and C. particularly, ard 
Ic men generally, the progf muſt be firlt as to A., B., and C. be- 
fore any be given as to the others. Godb. 438. pl. 583. Mich. 
F 4 Car. in the Star-chamber. Floyd v. Cannon. 
jr 39 3. Indictment of extortion againſt a bailiff of a hundred di d 
King v. net expreſs the cauſe, but ſaid only that colore gficii he took ſo much 
Gover. and held good; but the book ſays, that perhaps if it had been 
- 5. ©- 3% upon demurrer it might be otherwiſe. Sid. 91. pl. 13. Mich, 


— 14 Car. B. R. The King v. Cover. 


it being 
alter 2 vere; he needed not 6 parti cular cauſe. | 


5. It was moved to — an indictment againſt a miller for 


taking too great toll, becaute it was not ſaid jurat' nor onerat” nor 


the jurors named. But per Curiam, it is againſt the courſe of 
the Court to quaſh an indictment againſt extortion or oppreſſion, 
and we cannot do it; and bid them demur to it. 5 Mod. 13. 

: Mich. 6 W. & M.. The King v. Wadſworth. 
—— 6. A complaint and charge of extortion ought to be particular, 
and that the defendant took it extor/ſive, & colore officit, 


offence, and 
s neceſ- 2 Salk. 680. pl. 2. Paſch. 5 Ann. in Cam. Scacc. 'The — 


v. Payncs. 
as felonice in an indictment; per Holt Ch. J. 11 Mod. 82. Paſch, 5 Ana. B. R. The Queen v. the 


Clerk ct the Peace i S. C. 
See tit. Fees (A), and other proper titles. 
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(A) Extraparochtal, 


1. "Hs king ſhall have all tithes in places which are out of every Br. Diſmes, 
pariſh, as in the foreft of Rook, Englewood, &c. and may 7 ee 
grant it by his letters patents, quod nota. Br. Prerogative, pl. 47. — 


cites 22 Aſſ. 75. | | pl.143- cites 


Pr. Scire Facias, pl. 154. cites S. C. 


2. Lands muſt be parcel of a pariſh either by preſcription or by act 
of parliament ; per Cur. Sti. 137. Mich. 24 Car. in caſe of Ba- 
niſter v. Wright. 

3. If a place is extraparochial, and has not the face of a pariſh, Carth. 475. 
the juflices have no authority to ſend any poor perſon thither; 1 
poſſibly a place extraparochial may be taxed in aid of a parith, concerning 
but a pariſh ſhall not in aid of that; per Holt. 2 Salk. 486. ſettlement 
pl. 44. Hill. 11 W. 3. B. R. Precinct of Bridewell v. Clerken- end | 


well. to extrapa- 


; rochial 
places, but that is cauſus omiſſus. 8 Mod. 49. Trin 7 Geo. The King v. Saint Peter's Pariſh 
in Oxford, 


4+ If a place be a reputable pariſh and have church-wardens and [ 472 } 
overſcers of the poor it is within 43 Eliz. though in truth it be 
no pariſh ; but if it be merely extraparochial, as the juſtices cannot 
ſend to ſuch a place, fo they cannot ſend from it, as it is exempt 
from receiving ſo it ſhall not have the benefit of removing; for 
they have not proper perſons to complain; perſons in extrapa- 
rochial places muſt /ub/#/t on private charity as all perſons did at 
common law before 43 Eliz. which enacts that every parith ſhall 
keep their own poor; and that act does not extend to extrapa- 
rochial places. Per Holt Ch. J. 2 Salk. 487. pl. 48. Trin. 


12 W. 3. B. R. Inhabitants of the Foreſt of Dean v. the Pariſh 


of Linton. | | 

5. One ſeltled in a pariſh removes into an extraparochial place where 
he gains a ſettlement, and then removes into another pariſh where he 
becomes chargeable. The queſtion was, What this laſt pariſh 


can do with him? Whether by the ſtatute that enables them to 


ſend ſuch a one to the laſt pariſh where he was laſt legally * 
| | ey 


472 


Extraparochial, | 


they may ſend him to the pariſh he lived in before he removed 
to the extraparochial place ? For ſend him to the extraparochial 

lace they cannot, for want of proper officers to receive him. 
Powell J. took this to be caſus omiſſus, and what ought to be 
moved in parliament, theſe extraparochial places being many 
in number and of great extent. 10 Mod. 81. Hill. 10 Ann. 


B. R. The Queen v. Doughton. 


6. By virtue of 13 & 14 Car. 2. cap. 12. ſ. 21. the juſtices may 
exerciſe the powers given by 43 Eliz. and that act in all extraparo- 
chial places containing more houſes than one, ſo as to come 
under the denomination of a vill or townſhip. Adjudged by 
Parker Ch. J. and tot. Cur, 2 Salk. 486. pl. 44. in Marg. cites 


II Ann. B. R. Stokelane Inhabitants v. Dolting. 


7. The flatute of 43 Eliz. 2. extends to extraparochial places, 
and ſo do all poor acts when ſuch places are within the ſame 
miſchief as other pariſhes, and ſhall be ſubject to the control 7 
the juſtices of peace, and the penalty for not meeting in the 
church ſhall never be inflicted on the overſeers of the poor, be- 
cauſe the inhabitants of ſuch places have no church to meet in. 
Moſt of the foreſts in England are extraparochial, and ſo is 


Chriſt-Church in Oxford, but they ought ro maintain their own 


pror. 8 Mod. 39. Paſch. 7 Geo. Rufford Pariſh's caſe. 


For more of Extraparochial, ſee other proper titles. 
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